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BEFORE THE HARYANA ESTATE REGULATORY
AUTHOR , GURUGRAM

Complainants
Respon dent

ORDER

1. The present complaint dated 21.01.2021, has been filcd by the

complainants/allottees under section 31 ofthe Real Estate (Regulation

and Development) Act,201,6 (in short, the Actl read with rule 28 of the

Haryana Real Estate (Regulation and DevelopmentJ Rules,2017 (n't

complaint No. 214 of 2021

Complaint no. :

First date ofhearing:
Date ofdecision :

Park, Dwarka Mod

214 of 2O2l
16.o4.2027
05.o9.2022

Complainants

1. Mr. D.S. Mishra
2. Mrs. Soma Devi Mishra
Both RR/o: - C-28-29, Block-C,
Metro, New Delhi- 110059

CORAM:
Shri Vijay Kumar Goyal
Shri Ashok Sangwan
Shri Sanjeev Kumar Arora

APPEARANCE:
Ms. Priyanka Agarwal
None

Respondent

,4#'!v
Sn
-. 1..- -

Member
Member
Member

M/s Raheja Developers Limited.
Regd. Office at: W4D, 204/5, K
Marg, Western Avenue, Sainik
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short, the RulesJ for violation f section 11[4J[a) of the ACt whe in it

Complaint No.214 of 20

ity", Sector

Proiect ar

Commercial colonv

D'I'CP license no.

validity status
1,7.05.2013

Name of licensee Sh. Bhoop Singh and Others

RERA Registered/
registered

Registered vide no. 24 of 2
dated zs.o7 .2077

RERA registration
up to

25,07 .2022

Iror a period commencing
25.07.20'17 to 5 years from

is inter alia prescribed that

obligations, responsibilities

e promoter shall be responsible all

thed functions under the provision o

Act or the Rules and regulatio made there under or to the allo as

per the agreement for sale led inter se.

Unit and proiect related d ils

The particulars of unit details, sideration, the amount pai

the complainants, date ol'p ding over the possession,

wing tabular form:

by

lay

S. N. Particulars Details

1. Name ofthe project

2.2tlL acres

3. Nature of the proiect

4.
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date revised Environn
Clearance

ent

Date of environmr
clearance

:nt 17 .10.2014

fas per obtained by planr
branchl

lng

9. Shop no. 041, ground floor

fPage no. 20 ofthe complaint]

10. Unit area admeasuring 270.10 sq. ft.

(Page no.20 ofthe complaintl

1,1,. Date

9 of the complaint)

L2. Allotnr

of the complaint)

13. Possession claust:

R]

l't
,(

4.2 Possession Time .
Compensation

nd

ely

.he

:he

'6)
he
to
ns
ce

ly
ter

he

the Seller sholl sincet

^\t^, +^ ^;,,- ^^--^--i^- ^r

execution of the Agreement
sell or sanction of building pn
dnd environment clearal
whichever is later and a.)

providing of necess

infrostructure specially road set

& water in the sector by
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H
rrur(Ll

lGovernment, 
but subject to fc

majeure cIrcumstonces, reas

conditions or any Governme

Regulotory authority's oct
inaction or omission and reas
beyond the control of the Seller.

seller on obtoining certificate
occupation and use by
Competent Authorities shall ht

over the shop/ commercial spac'

the Purchaser for this occupal
and use and subject to

r having complied with
and conditlons of

p rovisi ona lly an d/o r fi n a I ly a I I ot
within 30 days from the date

intimotion in writing by the set

then the same shall lie at his/.
risk and cost and the Purcho

shall be liable to compensotion

Rs.7/- per sq. ft. of the super o

per month os holding charges

the entire period of st

delay ........... "

oppllcation form & Agreement
sell. In the event of his failure

ke over possession ond /or occt

d use the shop/comnercictl sp

)ns

nt/
on,

lns
rhe

fo,
the

nd
,to

ion

lhe

all
his

To

to

tpy

of

r

@

'or

ch

14. Due date of possession L7 .10.20L7

lNote: - 36 months from date
environment clearance

1.7.1_0.20141

of
e.,
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15. Basic sale considerat
as per BBA at page no.

of complaint

on

+7

Rs.37,82,877 /-

L6. Total sale considerat
as per applicant ledl
dated 26.10.2018 pi

no. 48 of complaint

on

Ier

Rs.41,03,355/-

77. Amount paid by l

complainant as I

applicant Iedger dat

26.10.2018 page no.4t
complaint

he

er
ed

of

;.1,9,89,020 / -

18. Payment Plan

I

1,9. Occupation certifi

/Completion certifica
te N

20. 0ffer of possession feredl\oL ot

2-1 .

a1

Request to
from the proj
allottees

:le

22. Delay in
possession till date
filing complaint
21, .01, .2021,

he

of
e.,

3 years 3 months and 4 days

Facts ofthe complaint

The complainants have made e following submissions: -
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launched the commercial

II.

III,

tv.

HARERA
GURUGRAN/

I. That the respondent company has

project namely "Raheja's Trinity" at Sector-84, Gurugram, Haryana

being developed by M/s. Rahela Developers Limited under the

license no. 26 of 2013 dated 17.0 5.2013, issued by DTCP, Haryana.

That the complainants were subjected to unethical trade practice

as well as subject of harassment in the name and guise of a

lucrative moonshine presentation of a builder company. Thc

respondent not onl1. faile{ to adhere to fulfil its commitment but

also illegally extracted money from the complainants by making

false promises and statements. The respondent took the advantage

of the complainants and did not leave any stone unturired to

illegally extract money from them, as and when desired.

That the complainants have been cheated by the malpractices

adopted by the respondent who is a developer and promoter ol

real estate since long time. Based on the various representations

made and assurances given the complainants showed interest jn

purchasing a commercial space in the said project. That the

complainants being interested in the purchase of a commercial

space for themselves and were approached by the respondent for

selling a commercial space in commercial proiect.

That the respondent company under the guise of being a reputed

builder and developer has perfected a system through organized

tools and techniques to cheat and defraud the unsuspecting,
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innocent, and gullible public at large. The respondent advertised

its projects extensively through advertisements. The complainants

were allured by an enamoured advertisement of the respondent

and believing the plain words of respondent in utter good faith

they were duped of their hard-earned money which they saved

from bonafide resources.

V. That the complainants approached to the respondent lor booking

of commercial unit admeasuring 270.70 sq. ft. in the said project.

And the complainants have paid the booking amount of

Rs.5,00,000/- through cheque no. 013356 dated 23.08.2023.

Thereafter, the complainants were allotted the unit- 041

admeasuring 2 70.10 sq. ft. in project on 01.08.2014.

VI. That the respondent to dupe the complainants in their nefarious

net even executed agreement to sell signed between both th€l

parties on dated 01.08.2014. Just to create a false belief that th€l

project shall be completed in time bound manner and in the Sarh

of this agreement, persistently raised demands due to which it was

able to extract huge amount of money from the complainant.

Vll. That the total cost of the said unit is lls.37,82,877/- inclusive IiDC,

IDC, PLC, Car parking, IFMS. Out of this, a sum of Rs.19,89,020/.

was demanded by them from time to time and paid by the

complainants in a time bound manner.
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VIII.

Complaint No. 214 of2021

IX.

That the complainants had paid the demanded instalments by

respondent on time and deposited Rs.19,89,020/-in time bound

manner. The builder extracted more than 500/o amount before

execution of agreement which is unilateral, arbitrary, and illegal.

That respondent in endeavor to extract money from allottees,

devised a payment plan under which respondent linked 90%

amount for raising the super structure only. The total sale

consideration to the time\ines which was not depended on or co-

related to the developmeqt of the site at all. After taking the same,

respondent has not bothered to initiate any development of thc

project ti1l today. That after taking more than 5270 amount and for

the last 5 years project is abandoned.

That respondent was liable to hand over the possession of a

developed commercial unit before 01.08.2017. As per Agreement

to sell clause no. 4.2),, "the Seller was sincerely to endeovor to give

possession of the shop/ commercial space to the purchaser withtn

thirLy-six (36) months from the execution ofthis Agreement to Sell...

X. That the complainants visited project site many times and found

that builder had not carried out development work even super

structure was also incomplete, even during year 2013 to 2020 (7

yearl. The project was abandoned, and development work was not

carried out by the builder. That the complainants tried to approach

the builder for knowing the reason for inordinate delay, but it

Page I of29
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didn't reply. The complainants wrote several e- mails to

respondent and ask for date of possession/delivery of unit

there was no response. The complainants also wrote the email

demand for refund the paid amount with interest due and

project being abandoned but still respondent keep on sen

demand/reminders on mails, but no satisfactory respon

complainants. ll

XI. That the respondent s it

5270 from inno

the above

complainan

till the

Relief sought by

The complainants

i. Direct the

complainan

C.

4.

Rs.19,89,020/- with i

the date of respective

5.

ii. 'Io direct the respondent to pay 5,00,000/- as dam:

compensation for subjecting him to long period of m

harassment and agony, litigation charges, etc.

0n the date of hearing, the authority explained to

respondent/promoter about the contravention as alleged to have

Page 9
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and
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of

in 2013, extracted more

millstone. That in vi

of the case, the

amount with in

r(s).

paid amount to

enl an amoun

@ 78o/o per annum calculated f
till the date oI dctual realiz.]tion

the

of

om

tal

the

-.en
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committed in relation to section 1 1(a) (al of the Act to plead guilty or

not to plead guilty.

Reply by the respondent

The lespondent contested the complaint on the following grounds: -

i. That the complaint is neither maintainable nor tenable and is liable

to be out-rightly dismissed. It is submitted that the instant

complaint is absolutely malicious, vexatious, and unjustifiable and

accordingly has to pave the path of singular consequence, that is,

dismissal. The said project is registered under the provisions of the

Act of 2016 vide registration no-24 of 201,7 dated 25.07.201,7.

ii. That the present complaint seeks refund, interest and

compensation for alleged delay in executing conveyance deed of

the office/shop spac,: booked by the complainants. 'l'he con'tplaints

pertaining to possession, compensation and refund are to be

decided by the adjudicating officer under section 71 of the Act,

2 016 read with rule 129 ofthe Rules,2017 and not by this authority.

The present complaint is liable to be dismissed on this ground

alone.

'Ihat the complainants have no locus standi to file the present

complaint. The present complaint is based on erroneous

interpretation of the: provisions of the Act as well as an incorrect

understanding of the terms and conditions of the application fornr

dated 23.08.2013.

D.

6.

l[.
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That the complainants booked shop no.41, in Ilaheja Trinity at

Sector - 84, Gurugram, Haryana vide application form dated

23.08.2013. It is submitted that the booking of the said allotred

shop was done prior to the enactment of the Act, 2016 and the

provisions laid down in the said Act cannot be applied

retrospectively.

That the complainants have not approached this authority with

clean hands and has intentionally suppressed and concealed the

material facts in the present complaint. The complaint has been

filed by it maliciously with an ulterior motive and it is nothing but

a sheer abuse of the process of law. The true and correct Facts are

as follows:

o That the respondent/promoter is a reputed real estate

company having immense goodwill, comprised of law abiding

and peace-loving persons and has always believed in

satisfaction of its customers. The respondent has developed

and delivered several prestigious projects such as 'Raheja

Atlantis' 'Rahej:l Atharva', and 'Raheja Vedanta' Raheja

Highway Arcade','Raheja Square','Raheja Trade Tower' and

'Raheja SCO Marl<et 83 and 84' and in most of these projects, a

large number ol' families have already shifted after having

taken possession and and are functioning their offices/shop

without any problem.
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. That the complainants, after checking the veracity of the

project namely, 'Raheia Trinity', sector 84, Gurugram had

applied for allotment of a shop vide booking application form

dated 23.08.2013. The complainants agreed to be bound by the

terms and conditions of the booking application form. The

complainants were aware from the very inception and had

acknowledged the application form dated 23.08.2013 that the

plans as approved by t[e concerned authorities are tentative in

nature and that the respondent might have to effect suitable

and necessary alterations in the layout plans as and when

required.

. That that the cornplainants are not "Consumers" but investors

who applied for allotment of property in question in order to

obtain better returns and appreciation in value, which was

expected at thrl time of booking of the unit. ln such

circumstances, ra,rhen the investment is made for capital

appreciation and better returns, it is settled law that the

transaction would be for 'commercial purpose' and

complainants arrr not consumers. That the complainants are

mere real estate speculators and investors and do not fall

within definition of'consumer' under the Consumer Protection

Act, 1986. That the complainants have nowhere in the entire

complaint, substantiated that the unit has been booked by them

Complaint No. 214 of 2021
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for their personal use for residential purposes. They have also

failed to substantiate as to how they fall within the ambit of the

definition consulner as per the Consumer Protection Act, 1986.

That the complainants read and understood the agreement in

its entirety and voluntarily signed the agreement to scll

thereby agreeing to adhere to all the terms and conditions

enlisted therein.

That the delay, il'any, in the project has been due to the delay

in grant of the necessary approvals by the competent

authorities and not due to any deficiency on part of them. The

process oF grant of the necessary approvals by the competent

authorities had been beyond the control ofthe respondent. The

respondent has rnade best possible endeavour and all efforts at

every stage to diligently follow with the competent authoritics

for the concerned approvals. In fact, it is in the interest of the

respondent too t,l complete the project as early as possible and

handover the possession to the complainants. However, much

against the normal practice and expectations of them, at every

stage, each division of the concerned authority has taken time,

which was beyorrd normal course and practice.

That the respondent had also filed RTI application for seeking

information about the status of basic services such as road,

sewerage, water, and electricity. 'Ihereafter, the respondent
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received reply from HSVP wherein it is clearly stated that the

relevant work to provide infrastructure facilities is still in

progress. The respondent can't be blamed in any manner on

account of non-completion of the work by the government

authorities.

That the origin of the present complaint is because an investor

is unable to get anticipated return due to bad real estate

market. The present qomplaint has been filed with malafide

motives and the same is liable to be dismissed with heavy costs

payable to the respondent.

That the shop buyers who had invested in the hope of rising

markets, finding insufficient price rise - due to delay of Dwarka

expressway, del:Ly in development of allied roads and shifting

of toll plaza engineered false and ingenious excuses to

complain and tlLen used social media to make other (non-

speculatorl shop buyers join them and make complaints, in all

probability, by giving them an impression that the attempt may

mean 'profit', and there is no penalty if the complaint failed.

That the three lactors: (11 delay in acquisition ol land for

development of roads and infrastructure [2) delay by

government in construction of the Dwarka Expressway and

allied roads; and [3) oversupply of the commercial units/shops

in the NCR region, operated to not yield the price rise as was

PaEe 14 of 29
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expected by a few. This cannot be a ground for complain

refund as the application form itself has abundantly cauti

about the possible delay that might happened due to

performance by ent agencies.

That in the present case, keeping in view the contracted p

the completed (and lived-inl unit including interest

opportunity cost

expected than

completed

contrasted with the

investment, effort and

complai

may kind

with malafi

E.

8.

record.'l'heir authenticity is not in dispute. Hence, the complajnt c

decided on the basis of these undisputed documents and submis

made by the parties.

Jurisdiction of the authority

The authority has complete terri

to ddjudicate the present complai

E.I Territorialiurisdiction

Compiaint No.214 of 202

for

ned

on-

dent may not yield profi

as possible profit.

price charged may

profits v/s cost of buil

respondent

led and placed on

torial and subject matter jurisdi

nt for the reasons given below.

'lce,

and

;as

The

be

ling

the

nse

iled

sed

e

e

s

th

rb

0n
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10.

As per norification no. t/92/20L2-|TCp dated L4.12.ZOj,7 issued by

Town and Country Planning Department, Haryana, the iurisdiction of

Haryana Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram district for all purposes. In the present case, the project in

question is situated within the planning area of Gurugram district.

'Iherefore, this authorit)'has complete territorial iurisdiction to deal

with the present complaint.

E.II Subiect-matteriurisdlction

Section 11(41(al of the Act, 2016 provides thar the promoter shalt be

responsible to the allottee as pgr agreement for sale. Section 1 1(4) (aJ is

reproduced as hereunder;

Section 11

(4) The promoter shall-

(q) be responsible for allobligations, responsibilities and functions
under the provisions 'rf this Act or the rules qnd regulotions made
thereunder or to the allottees qs per the ogreement Ior sale, or to
the associcttion ofollctttees, as the case moy be, till the conveyance
of all the apartment' plots or buildings, as the cose moy be, to the
allottees, or the comt.ton areas to the associotion ofollottees or the
competent outhority, as the case may be;

Section 34-Functions of the Authority:

340, of the Act provides ta ensure complionce of the obligotions
cast upon the promoters, the allottees ond the reol estote agents
under this Act ctncl the rules ond regulations made theteunder.

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter Ieaving aside compensation

11.
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12. Further, the authority has no hitch in proceeding with

and to grant a relief of refund in the present matter

judgement passed by the Hon'ble Apex Court in Newtech promoters

and Developers Privote Limited Vs State of U.p. and Ors. 2021-2022

(1) RCR (Civil), 357 ond reiterdted in case of M/s Sana Realtors private

Limited & other Vs Union of lpdia & others SLp (Civil) No, 13005 of

2020 decided on 72,05.2022tyherein it has been laid down as under:

"86. l'rom the scheme of the Act of which a detoiled reference has
been mode and tqkinll note of po,,L,er of adjudicqtion delineqted with
the regulatory autho.iq, and odiudicating officer, what finalty culls
out is thot although the Act indicotes the distinct expressions like
'refund', 'interest', 'penalty' ancl 'compensotion', o conjoint reading of
Sections 1B and 19 clearly manifests thot when it comes to refund of
the amount, qnd intercst on t:he refund amount, or directing payment
of interest for clelayeel delivery of possession, or penolty ond interest
thereon, it is the regulotory authotity which has the power to
examine ond determitle the outcome ofo comploint. At the some time,
when it comes to o question of seeking the relief oJ adjudging
compensqtion and interest thereon under Sections 12, 14, 1B and 19,
the adjuclicating olfrcer exclustvely has the power to determtne,
keeping in view the callective reading oI Section 71 read with Section
72 of the Act. iI the odjudicotion under Sections 12, 14, 18 and 19
other thon compensqtion as envisoged, if extended to the
adjuclicqting offrcer o:; proyed thot, in our view, may intend to expand
the ctmbit and scope ofthe powers ond functions ofthe adjudicoting
ofJicer under Section 71 ond that would be agoinst the mandate oJ

the A.t 2t)15."

13. Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the case mentioned above, the authority has the

Complaint No. 214 of2021

which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.

the complaint

in view of the
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F.

74.

Complaint No. 214 of2021

jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

!-indings on the obiections raised by the respondent

F.l. Obiections regarding the complainant being investor.
The respondent has taken a stand that the complainants are investors

and not consumers, therefore, they are not entitled to the protection of

the Act and thereby not entitled to file the complaint under section 3 j

of the Act. The respondent also submitted that the preamble of thc Act

states that the Act is enacted to protect the interest of consumers of the

real cstate sector. The authority observes that the respondent is correct

in stating that the Act is enacted to protect the interest of consumers of

the real estate sector. It is settled principle of interpretation that the

preamble is an introduction of a statute and states the main aims &

objects of enacting a statute but at the same time preamble cannot be

used to defeat the enacting provisions of the Act, Furtltermore, it is

pertinent to note that an),,aggrieved person can file a complaint against

the promoter if he contravenes or violates any provisions of the Act or

rules or regulations made thereunder. Upon careful perusal of all the

terms and conditions of the apartment buyer's agreement, it is revealed

that the complainants are buyer and they have paid total price of

Rs.19,89,020/-to the promoter towards purchase of a unit in the

project of the promoter. l\t this stage, it is important to stress upon the

Page 18 of 29
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definition of term allottee under the Act, the same is reproduced belor,r,

for ready reference:

"2[d) "ollottee" in relotion to o rcol estote project means the person
to whom a plot, opartment or building, os the case moy be, has
been allotted, sotd (whether os freehold t)t ledsehold) or
otherwise transkrred by the promoter, ctnd includes the person
who subsequently acquires the said allotment through sale,
trqnskr or otherwise but does not include a person to whom
such plot, apattment or building, asthe cose mqy be, isgiven on
rent"

15. ln view of above-mentioned definition of "allottee" as well as all the

terms and conditions of the,buyer's agreement executed between

promoter and complainants, it is crystal clear that the complainants are

allottee(s) as the subject unit was allotted to them by the promoter. 'fhe

concept of investor is nr:t defined or referred in the Act. As per the

definition given under se,:tion 2 ofthe Act, there will be "promoter" and

"allottee" and there cannot be a party having a status of "investor". 'l'he

Maharashtra Real Estate Appellate Tribunal in its order dated

29.01.20L9 in appeal no. 000600000001055 7 titled as M/s Srushti

Songam Developers Pvt, Ltd. Vs. Satyopriya Leasing (P) Lts. And anr.

has also held that the concept of investor is not defined or referred in

the Act. Thus, the contention of promoter that the allottees being

investors are not entitled to protection of this Act also stands rejected.

F. II Obiection regarding jurisdiction of authority w.r.t. buyer's
agreement executed prior to coming into force of the Act.

16. Objection raised the respondent that the authority is deprived of the

jurisdiction to go into the interpretation ol or rights ofthe parties inter-

se in accordance with the flat buyer's agreement executed between the

Page 19 of 29
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parties and no agreement for sale as referred to under the provisions of

the Act or the said rules has been executed inter se parties. '[he

authority is of the view lhat the Act nowhere provides, nor can be so

construed, that all previous agreements will be re-written after comlng

into force of the Act. Therefore, the provisions of the Act, rules and

agreement have to be read and interpreted harmoniously. However, if

the Act has provided for dealing with certain specifir

provisions/situation in a speci$c/particular manner, then that situation

will be dealt with in accordance with the Act and the rules after the date

of coming into force of the Act and the rules. Numerous provisions ol'

the Act save the provisions ofthe agreements made between the buyers

and sellers. The said contention has been upheld in the landmark

judgment of Neelkamal Realtors Suburbon Pvt. Ltd, Vs. llOI and

others. (W.P 2737 ol2017) decided on 06.72.201,7 which provides as

under:

" 119. Under the provisions of Section 18, the delay in handing over the
possession woulcl be counted from the date mentioned in the
agreefilent for sale entered into by the promoter and the allottee
prior to its registration under REP'/.. Under the provisions of REM,
the prcmoter is gilen o facility to revise the date of completion ol
pro)ect and declore the some under Section 4. The RERA does not
contemplate rewriting of contract between the flot purchaser ond
the promoter.-----

122. We have olreacly cltscussed that qbove stated provisions olthe I?ERA
ore not retrospective in nqture. T hey tnoy to some extent be having
q retroactive or quasi retroactive effect but then on that ground the
validiq/ of the provisions of REIU connoL be challenged. 'l'he

Porliqment is competent enough to legislate law havtng
retrospective or tetroactive effect. A law con be evenframed to aflbct
subsisting / existing conLrqctuctl rights between the parties in the
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larger public interesL We do not have ony doubt in our mind that the
REf'4 has been framed in the larger public interest ofter a thorough
study and discussion mqde ot the highest tevel by the Standing
Committee and Select Committee, which submitted its detailed
reports."

18.

ffiIAIIEBA
*&* eunuenRvt

17. Also, inappeal no.1,73 of 201-9 titled as Magic Eye Developer pvt. Ltd,

Vs. Ishwer Singh Dahiyo,in order dated 1,7 .12.201,9 the Haryana Real

Estate Appellate Tribunal has observed-

"34. Thus, keeping in view our aforesaid discussion, we are of the
considered opinion thaq the provisions of the Act ore quasi
retroactive to some exteni in operqtion ond wi be aoolicabte io the

Hence in case of delay in the offer/delivery of possession as per the
terms ond conditions ofthe agreenentfor sqle the allottee sholl be
entitled to the interest/deloyed possessron chorges an the
reasonable rate ol interest as provic)ed in Rule 1S of the rules ond
one sicled, unfair ond unreosonable rate ofcompensotion mentioned
in the qgreement for sale is liable to be ignored."

The agreements are sacrosanct save and except for the provisions

which have been abrogatr:d by the Act itself. Further, it is noted that the

agreements have been executed in the manner that there is no scope

left to the allottee to negotiate any of the clauses contained therein.

Therefore, the authority ls of the view that the charges payable undcr

various heads shall be payable as per the agreed terms and conditions

of the agreement subject to the condition that the same ar.e in

accordance with the pla ns/permissions approved by the respective

departments/competent authorities and are not in contravention of

any other Act, rules, statul.es, instructions, directions issued thereunder

and are not unreasonable or exorbitant in nature.

Findings on the relief sought by the complainant.G.
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G.l. Direct the respondent to refund the entire paid amount to the
complainants and consequently pay to them an amount of
Rs.19,89,020/- with interest @18yo per annum calculated from
the date ofrespective deposit till the date ofactual realization.

19. In the present complaint, the complainants intend to withdraw from the

project and are seeking return of the amount paid by them in respect of

subject unit along with interest at the prescribed rate as provided under

section 18(1) of the Act. Sec. 1B(1) of the Act is reproduced below for

ready reference.

"Section 18: - Return of amoint and compensotion
1B[1). lf the promoter fails to complete or is unable to give possession of
an 0portment, plot, or b ilding.-
(o) in accordonce with tlle terms of the agreement for sqle or, as the cose

may be, duly completed by the date specified therein; or
(b) due to discontinuonce of his business as a developer on qccount oJ

suspension or revocation ofthe registrotion under this Actorfor ony
other reoson,

he shdll be liable on.lemqnd to the allottees, in case the ollottee
wishes to withdraw fto'n the project, without prejudice to ony other
remedy available, to return the qmount received by him in respect
ofthqt qpqrtment, plot, building, as the cqse may be, with interest
at such rate os ma.y be prescribed in this behalf including
compensatian in the monner qs provided under this Act:
Provicled thot where an allottee does not intend to withdrdw from the
project, he sholl be paid, by the promoter, interest for every month of
delay, till the handing cver of the possession, at such rote as noy be
prescribed."

IEmphasis supplied)
20. 'Ihe clause 4.2 of the agreement to sell dated 09.12.2013 provides for

handing over of possession and is reproduced below:

4.2 Possession Time and Compensation
That the Seller sholl sincerely endeavor to give possession of the
shop/commerciol space to the purchaser within thirty-six (36)
months from the date of the execution of the Agreement to sell or
sanction of building plans and environment clearance whichever
is later and after pr(rviditlg of necessary infrastructure specially rood
sewer & wqter in the sector by the Government, but subject to force
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majeure circumstances, reasons conditions or ony Government/
Regulqtory authoriE s action, inaction or omission and reasons beyond
the control of the Seller. The seller on obtoining certificate for
occupotion and use by the Competent Authorities sholl hand over the
shop/ commerciol spoce to the purchqser for this occupqtion ond use
and subject to the Purchaser having complied with all the terms ond
conditions ofthis applicqtion form & AgreementTo sell. ln the event of
his failure to take over possession ond /or occupy and use the
shop/commercial space provisionolly ond/or finally allotted within 30
doys from the dote ofintimation in writing by the seller, then the same
shall lie at his/her risk and cost and the purchaser sholl be lioble to
compensation @ Rs.Z/- per sfr.It. ofthe super oreo per month as holding
charges for the entire periolof such de1ay...........,'

21. At the outset, it is relevant to c6mment on the preset possession clause

of the agreement wherein tfie pos5ession has been subiected to

providing necessary infrastruc{ure specially road, sewer & water in the

sector by the government, but subiect to force majeure conditions or

any government/regulatory authority's action, inaction or omission

and reason beyond the control of the seller. The drafting of this clause

and incorporation of such conditions are not only vague and uncertain

but so heavily loaded in favour of the promoter and against the allottce

that even a single default by the allottee in making payment as per the

plan may make the possession clause irrelevant for the purpose of

allottee and the commitment date for handing over possession Ioses its

meaning. The incorporation of such a clause in the agreement to sell by

the promoter is just to evade the Iiability towards timely delivery of

subject unit and to depril'e the allottee of his right accruing after delay

in possession. This is just to comment as to how the builder has misused
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22.

Complaint No. 274 of 2027

his dominant position and drafted such a mischievous clause in the

agreement and the allottee is left with no option but to sign on the

dotted Iines.

Admissibility of refund along with prescribed rate of interest: Thc

complainants are seeking refund the amount paid by them along lvith

18% interest. However, the allottees intend to withdraw from thc

project and are seeking refund ofthe amount paid by them in respect ol.

the subject unit with interest a! prescribed rate as provided under rulc

15 olthe rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rqte oI interest- [proviso to section 72, section 1u
and suh-section (4) qnd subsection (7) ofsection 1gl
t1) Ior the purpose of proviso to section 12; section 1B; and sub

sections (4) anct (7) of section 19, the ,,interest at the rote
prescribed" sholl be the Stote Bank of tndio highest mqrginal cost
of le n d i ng rate + 2' o/0. :

Provicled thot in case the State Bonk of lndia marginol cost of
lencling rqte (MCLR) is not in use, it shall be replaced by such
benchmark lenoing rates which the Stote Bonk of Indi.t moy fix
from time to time for lending to the general public.

The legislature in its wis,lom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribecl rate of

interest. The rate of interest so determined by the legislature, is

reasonable and ilthe saiciL rule is followed to award the interest, it will

ensure uniform practice itx all the cases.

Consequently, as per rvebsite of the State Bank of India i.e.,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as

on date i.e., 05.09.2022 is 870. Accordingly, the prescribed rate of

interest will be marginal c:ost of lending rate +2yo i.e., loo/o.

24.
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26.

On consideration ofthe circumstances, the documents, submissions and

based on the findings of the authority regarding contraventions as per

provisions of rule 28(1), the authority is satisfied that the respondent

is in contravention of the provisions of the Act. By virtue of clause 4.2 of

the agreement to sell executed between the parties on 01.09.2014, thc

possession of the subject unit was to be delivered within a period of 36

months from the date of execution of buyer's agreement or sanction ol-

building plans and environment clearance whichever is later.

'[herefore, the due date of handing over possession is calculated by the

receipt of environment clearance dated 77 .10.20\4 which comes out to

be U ,10.2077.

Keeping in view the fact that the allottee/complainant wish to withdraw

From the project and are demanding return of the amount received by

the promoter in respect of the unit with interest on failure of the

promoter to complete or inability to give possession of the plot in

accordance with the terms of agreement for sale or duly completed by

the date specified therein. The matter is covered under section 18(1) of

rhe Act of 2016.

27. The due date of possession as per agreement for sale as mentioned in

the table above is 17

and 4 days on the date of filing oF the complaint.

28. The occupation certificate/completion certificate of the project where

the unit is situated has still not been obtained by the
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respondent/promoter. The authority is of the view that the allottee

cannot be expected to wait endlessly for taking possession of the

allotted unit and for which he has paid a considerable amount towards

the sale consideration and as observed by Hon,ble Supreme Court ol

tndia in lreo Grace Realtech pvt. Ltd. Vs. Abhishek l(hanno & Ors.,

civil appeal no. 5785 of 2019, decided on 17.07.2027

"...- The occupotion certifcate is not ovailable even as on clate, which
cleorly amounts to deJiciengy ofservice. The a ottees connot be mode
to wait indefinitely ).or posiession of the opartments qllotted to them,
nor can they be b.)und to take he opartments in phase 1 of the
project......."

29. Further in the judgement of the Hon'ble Supreme Court of India in the

cases of Newtech Promoters and Developers private Limited Vs

State of U.P. and Ors. (supra) reiterated in case of M/s Sana

Realtors Private Limited & other Vs Union of India & others SLp

(Civil) No. 13005 of2020 decided on 12.05,2022. it was observed

25. The unquolijied right oJ the allottee to seek refund referred Under Section
1B(1)(o) and Section 19(4) of the Act is not dependent on at)/
contingencies or stipuletions thereof. lt oppears thot the le.qisloture hos
consciously provided this right of relund on demqncl as an unconditional
dbsolute nght to the atlottce, if the promoter fails to give possession oJ
the apartment plot ot" huilding within the time stipulated under the
terms oJ the ogreement reg1rdless of unforeseen events or stay orders ol
the Court/Tribunol, which is in either wqy not attributable to the
ollottee/home buyer, the pramoter is under an obligotion to refund the
amount on denancl with interest ot the rute prescribed by the Stqte
Government including compensotion in the monner providecl under the
Act \"rith the proviso thot if the ollottee does not \,\/ish to withdtow froil
the project, he shall be entitled for interest t'or the period of detoy ti
handing over possession at the rote prescribed."
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30. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 201,6, or the rules and

regulations made thereunder or to the allottee as per agreement for sale

under section 11(a)[a). The promoter has failed to complete or unable

to give possession ofthe unit in accordance with the terms ofagreement

for sale or duly completed by the date specified therein. Accordingly,

the promoter is liable to the allottees, as they wishes to withdraw from

the proiect, without prejudice fo any other remedy available, to return

the amount received by him inlrespect of the unit with interest at such

rate as may be prescribed.

31. Accordingly, the non-compliance of the mandate contained in section

11(41(aJ read with section 18(11 ofthe Act on the part oFthe respondent

is established. As such, the complainants are entitled to refund of the

entire amount paid by them at the prescribed rate of interest i.e., (r,

9.70o/op.a. [the State Bank of India highest marginal cost oflending rate

(MCLR) applicable as on Cate +2%o) as prescribed under rule 15 of the

Haryana Real Estate (Reflulation and Development.) Rules, 2017 from

the date of each paymenrt till the actual date of refund of the amount

within the timelines provided in rule 16 ofthe Haryana Rules 2017 ibid.

G. Il To direct the respondent to pay 5,00,000/- as
damages/compensation for subiecting them to long period of
mental harassment and agony, litigation charges, etc.

32. The complainants are seeking above mentioned relief \,.r.t.

compensation. Hon'ble Su preme Court of India in civil appeal nos. 674 5_

Complaint No. 214 of 2021
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67 49 of 202l titled as M/s rVewtech promoters ond Developers pvt,

Ltd. V/s State of Up & Ors. (supra),has held that an allottee is entitled

to claim compensation & litigation charges under sections 12,14,1g and

section 19 which is to be decided by the ad.iudicating officer as per

section 71 and the quantum of compensation & litigation expense shall

be adjudged by the adjudicating officer having due regard to the factors

mentioned in section 72. Tfre adjudicating officer has exclusive

jurisdiction to deal with the c{mplaints in respect of compensation &

legal expenses. Therefore, the cpmplainants are advised to approach the

adjudicating officer for seekinq the relief of compensation.

Directions of the authority

Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to the

authority under section 34(0:

'fhe respondent/prrlmoter is directed to refund the amount

i.e., Rs.19,89,020/- received by it from the complainants along with

interest at the rate of 100/o p.a. as prescribed under rule 15 of thc

Haryana Real Estate (Regulation and DevelopmentJ Rules,2017

fiom the date of each payntent till the actual date of refund of the

deposited amount.

Complaint No. 214 of 2021
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ii. A period of90 days is gi

34.

35.

directions given in this

would follow.

Complaint stands disposed of.

File be consigned to registry.

Haryana Real Esta

Datedt 05.09.2,022

Complaint No.214 of 20
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