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ORDER

1,. The present complaint dated 16.04.2019 has been filed by the

complainant/allottee under section 31 of the Real Estate

(Regulation and DevelopmentJ Act, 2016 fin short, the Act) reacl

with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 201.7 (in short, the Rules) for violation of

section 1,1(4)(a) of the Act wherein it is inter alia prescribed that

Complainant

Respondent

Chairman
Member
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the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the

rules and regulations made thereunder or to the allottee as per the

agreement for sale executed inter se.

A. Unit and proiect related details

2. The particulars of unit details, sale consideration, the amount paid

by the complainant, date of proposed handing over the possession,

delay period, if any, have iled in the following tabular
!

form:

S. No. Heads Information

1. Project name and location "The Corridors" at sector

67A, Gurgaon, Haryana

2. [,icensed area 37 .5IZS acres

3. Nature of the project Group Housing Colony

4. DTCP license no. 05 of 2013 dated 21..02.2013

License valid up to 20.02.202L

[,icensee M/s Precision Realtors Pvt.

Ltd. and 5 others

5. IIERA registered/not registered Registered

Registered in 3 phases

Vide 378 of 2Ol7 dated
07.1?,.2017(Phase 1)

Vide 377 of 2017 dated

07.1,2.2017 fPhase 2)

Vide 379 of 2017 dated

07.1,2.2017 [Phase 3)

Validity 30.06.2020 [for phase L and

2)
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31..12.2023 (for phase 3)

6. Unit no. 202,Znd floor, tower C4

(page no. 50 of complaintJ

7. Unit measuring 13t2.50 sq. ft.

(puge no. 50 of complaint)

B. Date of approval of buildingplan 23.07.201.3

[annexure R-13 on page no.

57 of reply)

9. Date of allotment 12.08.2073

[annexure R-4 on page no.

45 of reply)

10. Date of environment clearance 12.12.201.3

[annexure R-14 on page no.

65 of replyl

11. Date of execution of builder
buyer's agreement

07.05.2014

fpage no. 39 of complaint]

12. Date of fire scheme approval 27.11,.20L4

fannexure R-15 on page no.

7 6 of reply)

13. Total considera Rs. 1,54,86,038/-

[as per payment plan on
page no. B3 of complaint]

1,4. 'fotal amount paid by the
r:omplainant

Rs. 1,54,42,948/-

[as per statement oI account
as on 1,1,.06.201'9 on page no

40 of replyl

15. Due date of delivery of
possession

23.OL.20L7

fcalculated from the date of

approval of building PlansJ

Note: Grace Period is not
allowed.

t6. Possession clause 13. Possession and

Holding Charges
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Subject to force majeure, as
defined herein and further
subject to the Allottee
having complied with all its
obligations under the terms
and conditions of this
Agreement and not having
default under any
provisions of this
Agreement but not limited

J 
to the timely payment of all

J 
dues and charges including

I the total sale consideration.I 
the total sale consideration,

I 
registration chares, stamp

I

I duty and other charges and
i ^t^^ ^--,-.
I also subject to the ,llo,r."I,j having complied with all thel"

/ 
formalities or

j docunrentation asI LruLulilentallon as
I

I 
prescribed by the company,

I *u^

I

I 
prescribed by the company,

I the company proposes toI 
the company proposes to

I offer the possession of the
I

I said apartment to the
I

j alloftee within a period of
I

142 months from the date
I

I 
of approval of building

| 
^l^-^ ^-) t

J Rlans andf or fulfilment of
I

t the preconditions
imposed
th ereun d erIC o m m itme n t
PeriodJ. The Allotee
further agrees and
understands that the
company shall additionally
be entitled to a period of
180 days fGrace period),
after the expiry of the said
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3.

4. That the complainant was informed that the basic sale price of the

flat is R.s. 9850 per sq. ft. wherein developmental charges @ Rs.

327.91, per sq. ft, PLC @ Rs. 1280.50 per sq. ft. of super area has to

be payable separately.

That based on the assurance's complainant booked a unit and made

a payment of Rs. L3,1.6,077 /-. Against Znd payment demand

complainant made a payment of Rs. 13,16,077 /-. Thereafter she

made a payment of Rs. 49,000 /- .

That the complainant was shocked and surprised to receive the

apartment buyer agreement wherein club membership charges are

of Rs. 2,50 ,000 / -.

5.

6.

commitment period to

allow for unforeseen delays

beyond the reasonable

control of the Company.

(Emphasis supplied)

77. Occupation certificate 31.05.2019

[annexure R-].8 on page no.

35 of replyl

18. Offer of possession 1,t.06.20L9

[annexure R-19 on page no.

3B of replyl
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B.

That as per clause 13 of the apartment buyer agreement the
possession of the unit was to be handed over within 42 months

from the date of approval of building plans with further grace

period of 180 days.

That the complainant with no other option decided to pay for the
flat hence, she paid the subsequent amount as and when demanded

by the respondent and made a payment of Rs. l,s4,4z,g4g /-.
9. That complainant apprehension were found true ,,vhen the

possession had not been handed over to her within stipulated
period of 42 months from the duy of grant of building plan

approval, which had already been expired on dtd.23 .0r.2017. Thus,

the project was under a delayed zone w.e.f. 23.1,.2017 as this fact

10.

judgments rendered

That in 20\7 the complainant visited the office of the respondent

to enquire the status of the delivery of the apartment. It was

informed to her that the unit was to be handed over within 6

months. Further in 2018 the complainant visited the site of the

respondent and shocked to see that there was deformity in the

project. Thereafter vide email dated 07.01.2019 the complainant

again inquired the status, and it was admitted by respondent that
no occupation certificate has been granted. Hence, the complainant

is filing the present complaint.

C. Relief sought by the complainant:

lL. The complainant has sought following relief(s):

Page 6 ofZL

7.



_ffiffiffi
[iJ Direct the respondent 

ro refund an amount of Rs.L,54,42,94g/-along 
with interest @ 1.Bo/op.a. from the day ofreceiving payment till its realization.

12. On rhe diate of hearing the authority explained to therespondent/promoter 
about the contraventions 

as aregecr to havebeen comrnifted in reration to se*ion 11(4)[aJ of the Act to preadguilty or nor to plead guilty.

D. Reply by the respondenl
Th^ -^

13. That the c
'mpraint is neither maintainabre nor tenabre and is Iiabreto be out-rightry dismissed. The apartrnent buyer,s agreement wasexecuted between the parties prior to the

Esrare (Regu r ari o n an d Devel opm 
"r,l ;; ;i; il;: :::i:::lIaid down in the said Act cannot be appried retrospectivery.14' That there irs no cause of action to fire the present cornpraint.15. That the present complaint is bad for rnis-no.2. 

r-q.rrL ro udu ror rnrs_joinder of respondent

The respondent has contested the comgrounds: -^'- uullrplatnt on the following

L6' 

*: ::, 
comprainant has no rocus srandi to fire the presenrcomplaint.

L7 ' That, according to the Booking Apprication Form and theApartment Buyer's Agreement, the time period for offering thepossession of the unit to the comprainant has not yet erapsed andthe complaint has been filed pre_maturely by it.

Complaint No.139=;;
201,9/S3B of 2021
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18. That the respondent has filed the
of limitation as per the provisions
Development) Act, ZO 1,6.

present reply within the period
of Real Estate [Regulation and

19' That this authority does not have the jurisdiction to try and decidethe present complaint.
20' That the compraint is not maintainabre for the reason that theagreement contains an arbitration crause which refers to thedispute resorution mechanism to be adopted by the parties in theevent of any dispute i.e., crause 35 0f the buyer,s agreement.21'' That the comprainant has not approached this authority with creanhands an' has intentionary suppressed and conceared the materiarfacts in the present compraint. The present compraint has beenfired mariciousry with an urterior motive and it is nothing but asheer abuse of the process of raw. The true and correct facts are asfollows:

22' That the comprainant, after checking the veracity of the projectnamery, 'corridor; sector 67-A,Gurugram appried for arotment ofan apartment vide booking apprication form dated 1,7.05.2013. Thecomprainant agreed to be bound by the terms and conditions ofbooking apprication form. respondent no.1 raised paymentdemands from the comprainant in accordance with the agreedterms and conditions of the ailotment as we, as of the paymentplan and the comprainant made some payments in time and thenstarted deraying and committing defaurts. The respondent hadraised the second instarment demand on 29.05.2013 for the netpayable amount of Rs 865427. However, the complainant

Complaint No. 1397 of
2019/S3B of Z0Z1
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,r o r.,16.07.2013 was issued by the respondent.
23' That based on the said apprication, respondent vide its arotmentoffer retter dated 1'2'08.2013 arotted ro the comprainantapartment no. cD-c4-02-202 tentative super area of 1312.5 sq.ftfor a total sale consideration of Rs. I,54,86,038.12.24' That respondent raised the third instarment demand on1'B'03'20L4 for the net payabre amount of Rs 20,36,362.53.However, the comprainant faired to ..r,, the whore of thedemanded amounr despire ..rira..'lrr., 13.04.2014 and

d;H:l: 
, ,..rnd reminder dare d 04.0s.2014 was issued by

25' That the comprainant signed and executed the apartment buyersagreement on 07.07.2014 0nry after it was intimated to thecomplainant by respondent vide its reminder date d 28.05.2074.hat when the comprainant had booked the unit wi,r therespondent, the Rear Eshte (Reguration and DeveropmentJ Act,201,6 was not in force and the provisions of the same cannot beappried retrospectivery That respondent vide payment requestIetter dated 27.01.2015, had raised the payment demand tow,ardsthe fourth instarment for the net payabre amount of Rs.20'36'016'0t]. However, respondent received onry the part_payment out of the totar demanded amount despite remindersdated 22.02.2015 and 24.03.2015. the remaining due amounr wasadjusted in next instarment dated 06.05.2014 as arrears.26' As per possession crause 13.3 0f the agreement the time of handingover of possession was to be computed from the date of receipt of

Complaint No. 1397 of
201,9/S3B of 2021
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all requisite approvals. Even otherwise construction could not
raised in the absence of the necessary approvars. It has been
specified in sub- clause [iv) of clause 1,7 ofthe memo of approval of
building plan dated 23.07.2013 of the said project that the
clearance issued by the Ministry of Environment and Forest,
Government of India has to be obtained before starting the
construction of the project. It is submitted that the environntent
clearance for construction of the said project was granted on
1,2.1,2.201,3. Furthermore, in crause 39 of part-A of the
environment clearance dated 1,2.1,2.2013 it was stated that fire
safety plan duly was to be dury approved by the fire department
before the start of any construction work at site.

27. That the last of the statutory approvars which forms a part of the
pre-conditions was the fire scheme approval which was obtained
on 27 .\1,.2014 and that the time period for offering the possession,
according to the agreed terms of the buyer's agreement, wilr elapse
only on 27.rr.zo1,9. However, the complainant has filed the
present complaint prematurely prior to the due date of possession
and no cause of action has accrued till date. The complainant is
trying to mislead this Hon'ble authority by making baseless, false
and frivolous averments.

28. copies of all the rerevant documents have been filed and praced on
the record. Their authenticiry is not in dispute. Hence, the compraint
can be decided on the basis of these undisputed documents and
submission made by the parties.

Complaint No. 1397 of
20L9 /538 of Z\Zt

E. furisdiction of the authority
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29.The respondent has raised ,O;.* 
of

*:::::,T:i,: 
,rr.. present comprainr and the said obje*ion;;;; ffi..:matter jurisdiction to adjudicate the present ."roo*, a. ,r.reasons given below:

st.r rrr uufUgfafn, In thepresent case, the project in question is situated within the pianningarea of Gurugram District, Therefore, this authority has compreteterritoriarjurisdiction 
to dear with the present compraint.

E. II Subject matter jurisdiction
3 1' sectio n 11@)(a) of the Act, zor6provides that the promoter sha,be responsible to the allottr

11r^rr);^ , , 
3e as per agreement for sale. Section

E. I Territorial jurisdiction

30. As per noilfir

rown ,,, .;1,i;i,,y;::';^'^::^:':: 'i 1,z2or7 issued by

Estate Regurato";;;:ff ;:::::i: flu,'u'''diction 
or Real../ rrLrLrrL,rr.y, bUrugrarn shall be entire Gurugram

:i::::: :::^,:::urpose 
with offices situated in Gurugrarn rn rhe

f,J rtEr eUnOef:
on 11(a)(a)

x; ;:': :::, ! !,^t : : ! " 
b t i s.a t i o n s, r e s p o n s i b i t i t i eu n d e r' t h i i,,:,i,,,, 1" ri i f I Ti ; :: ff :' ;X,; : :)3i :l:;! :;:

?,?!,.!! : :,,iio : : -: :, :: i,-,: r ii,,,,",i, 0,, t h e a q r e e m p n r rn.'i:{::;::,':,:,::;:i,;i;i;,;:"ii*;:!::,T'i,f t'#,*i,
case may be, to the ,i"{iri,"'"r'';;:,:::;;!:, !ll: :: 

tlr;;

ff:;';::'" of attottees o, tnrio"^r.irrt authority, as the case
The provision of assured y3tuys is parg of the builder buyer,sagreement, as per crause L5 

"f 
tnr-BE) aoird.....-.... )rilii,rn,o,the promoter is resp.onsibre ior itt ouiigotions/responsibititiesand functions inilud,rg i;y*'rii'oS assured returns asprovided in Builder Ouyr"r,, Agrrr^Zn'r.

Complaint No. 1397 of
2019/S3B of2021.
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Section 34-Functions of the Authority:

s4(/) of the Actoorijations';;r;;; Prlvides to enst

:t: :" as e n ts, ;;: : 1!1 n 1i ^, t,i;," i{:,i;r,:::: : :;,;[ l!:,
32 So, ,,,,#':;i#{,rji,',';^:_: :':"' 

the rutes iii",,n,,'i,,o,,

has comprere juriso,.,,"i,'i: ::H"Tquoted 
above, rhe aurhoriry

compliance of obligatio"; 
-;":^:'" cornplaint regarding non-

compensailon which is tc 
by the promoter Ieaving aside

pursued by the comprainr' 
ot decided by the adjudicating officer ifnt at a later stage.

F' Findings on the objections raised or rnu respondent.F'I oojlt-l'on regarding iurisdiction or.;" ^::--. 
'

'h1 .rnu.trne"nt ilryu.,, ,r.u".l_3f 
tne cornpraint w.r.tcorning into force of the Act. 

ent executed prior to33. The respondent rrUrnirt.a-"rr_,1r..,n.
maintainabre nor tenabre rno ,r;;;";;. 

compraint is neither

;:::::j'"::il::'Ijparties prior to the enactment of the Act and the provision of thesaid Act cannot be applied r
34' rhe authorirv is orthe ',.*;::ffi;:ons orthe Act are quasiretroactive to sorne extent in operation and wourd be appricabre tothe agreements for sare entered into even prior to coming intooperation of the Act where the transaction 

erre still in the processof compretion. The Act nowhere provides, nor can be so construed,that a'previous agreements wourd be re-written after coming intoforce of the Act. Therefore, the provisions of the Act, rures andagreement have to be read and interpreted harmoniou.sry.However' if the Act has provided for dearing with certain specific

Complaint fVo. fd?
20L9/S3B of 2021
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provisions/situation in a specific/particular manner, then that
situation will be dealt with in accordance with the Act ancl the rules
after the date of coming into force of the Act and the rules.
Numerous provisions of the Act save the provisions of the
agreements made between the buyers and sellers, The said
contention has been upheld in the randmark judgment of
Neelkamal Realtors suburban pvt. Ltd. vs. ItoI and others. (w.p
2737 of 2017) d,ecid,ed on o6.Lz.zolr and which provides as

under:

"LL9. under the provisions of section L8, the delay in handing over
the possession would be counted from the iate mentiinea in
the agreement for sare enterea iito by the promoter and the
allottee prior to its registration under RERA. rJnder the
provisions of RERA, the promoter is given a facility to revise the
date of compretion of project ani decrare tni same under
section 4. The RERA does not contemprate rewriting o-f
contract between the Jlat purchaser and the promoter... "

122' We have already discussed that above stated provisions of the
RERA are not retrospective in nature. They may to some extent
be having a retrooctive or quasi retroactive ffict but then on
that ground the validity of the provisions o1 ne aa cannot be
challenged. The parliament is competent enough to regisrate
low having retrospective or retroactive effect. A raw ian be
even framed to affect subsisting / existing contractual rights
between the parties in the larger pubric interest. we do not
have any doubt in our mind that the RERA has been framed in
the larger public interest after a thorough study and discussion
made at the highest level by the Standing Committee and Select
Committee, which submitted its detaitei reports.,,

35. Also, in appeal no. 173 of zorg titled as Magic Eye Deveroper pvt.

Ltd. vs, Ishwer singh Dahiya, in order dated l7.lz.zo19 the
Haryana Real Estate Appellate Tribunal has observed-

"34. Thus, keeping in view our aforesaid discussion, we are of the
considered opinion that the provisions of the Act are quasi
retroactive to some extent in operation and

into oPeration of the Act where the transaction are still in the

Page 13 ofZL
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;fi,"Wt* j;; i r i;,r i 
" 
i :; : :, f, ,::x : ; I :: ;^;

a n d u n r e a s o n, t i r r r.!r 
. ?f , 

" 
; O ;r; r;. irr:, i:;;,: : : !, i:f:;;as re em en t fo r sa t e i s t i a bt i,; ;;i;;:;;;,;.,,36' The agreements are sacrosanct save and except for the provisionswhich have been abrogated by the Act itserf. Further, it is n.ted thatthe buirder-buyer agreements have been executed in the mannerthat there is no scope left to the allottee to nAc,^r;^+^ ^_^..

----! Lrrer' rr rru scope reft to the arottee to negotiate an.7 0f theclauses contained therein. Therefore, the authority is of trre viewthat the charges payable under ur.,om n;;:'"^c, I_^ .^^_ , !

srrqL LrrE u,arges payabre under various heads shail be pay,abre as

;: 
,:"."::::", 

::.:, 
and conditions of the asreement subjectoLrru Lu'u'on that the same are in accordance with theplans/permission, approved by the respectivedepartments/competent 

authorities and are not in contraventionof any other Act, rures and regurations made thereunder and arenot unreasonabre or exorbitant in nature. Hence, in the right ofabove-menfioned reasons, the contention of the respondent w.r.t.jurisdiction stands rejected.

F.II Objection
non_invoJ:,r#1ffi;iT#:Tant is in breach of agreement for

37 ' The respondent r"uri,*jtnut the cornpraint is not maintainabrefor the reason that the agreement contains an arbitration crausewhich refers to the dispute resorution mechanism to be adopted bythe parties in the event of any dispute and the same is reproducedbelow for the ready reference:

Complaint No. 1397 of
20L9/S3B of2021

"35. Dispute Resolution by Arbitration

Page 14 of2t
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^:,:i,' yr'' i{,:', ;; ;: ;',,:,,, ol, 
-

interpretailon and voliditt, nr tL^ .- 
termination including thei n t e r p r e t a t i o n a n i v a r i a i tv 

- 
oyi n r' r:, 

^' : ff :: : :;"i, o, i i! ! r! l r,, !,1,irights and obrigations of the parties ,0r,,, tr"rrr.riri"r^i)lu,o 
w:;::::l;:':','"; #l';t 

which tn, ,o*,, shatt be settted throush
Board o1oi,e,to,s ;;;;:f:;;::; ff^r"::;,, 

ny , ,,,onuiion" or the
binding upon the ,""1r,)"""r1^'ll','!:.y'o|u 

decision shalt be final and
o o, 

"f,noy; ::lliy:;? r h e a t i o tte' i' u, un c o nfi r m s, i li",i,, 0,,,
the pers.on so appoint,r,i:::,:il;:;,"{::f sob Arbitr",io-,,,,,n ir
";;;::;y:;;:;:ii::^i:il,:;'!";iix!'y':;:,{;::::r:,w

;^;::::,'::;, k"ri:i::!isha' be governed bv the ori,i;rrir'rio'rxrr,riation 
Act, 1ee6 or

::rr;:r;rrrry 
amendmen$/ moarycatroisi,rruro 

and sha, be htztd
o,u,u,i7i:y,,,r*:i";:,;;:;:;,1::,:,i ji,:J;::,;Xi::;
and the Award sha, be in Engtin. ,n, ,"*"pl'ny rnd the arottee wi,share the fees of the Arbirroro, in equal proportion,,.3B' The authority is of the opinion *r,,i.lriro,.r,on of the aurhoritycannot be feftered by the existence of an arbitration crause in thebuyer's agreement as it may be noted that secti onTgof the Act barsthe jurisdiction of civir courts about any matter which fars withinthe purview of this authority, or the Rear Estate Apperate Tribunar.Thus, the intention to render such disputes as non_arbitrabreseems to be crear. AIso, section BB of the Act says that theprovisions of this Act sha, be in addition to and not in derogationof the provisions of any other raw for the time being in fcrrce.Further' the authority puts reriance on catena of judgments of,theHon'bre Supreme court, particurarry in Nafionar seedscorporation Limited v. M. I,adhusudhan Reddy & Anr. (2012) 2scc 506. wherein it has been herd that the remedies provicled

Complaint wo. f ggZ of
201,9 /S3B of 2021
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39.

under the Consumer Protectio, O.ffi- ,jr,,
;ilr::, ;:,|;,:,:.,:,,*^, 

in force, consequentry the aurhoriry

;;;,ffi.;T:J]agreement between the parties had an arbitration crause.Further, in Aftab Singh and ors. v. Emaar lt4GF Land Ltd and ors.,consumer case no' 701 0f 2015 decided on 13.07.20L7, theNationar consumer Disputes Redressar commission, New Derhi(NcDRcl has herd that the arbirrarior-.;;r" in agreemenrsbetween the comprainant and buird.. .or,o'i], .,..rmscribe the

ilil:.,ion 
of a consumer. The ..,uurn,';r;, are reproduced

"49' support to the above view is a,rso. rent by Section 7g of therecentty enactu,/ 
-neot 

gsioie"iil.q,utotio, 
onl irrr,"o^rnt) Act,i!;:,[';::ort "the n.,orirlo"tr'o'Ji"1 section zo oyii*oid Act reads

"79. ,o, 
.?f. 

jurisdiction No civil court sha, havejurisdiction to entertai, orv yof any m-after which ,0, Au/1,',11,;.yro13dino 
in respect

fficir or the app.irri, ;;;T:;tl :;ff"yi::;r;f :r,under this Act ro ar*i^inr"ond 
.ro injunction shalt be

';ii':r,:{,xT:i:,;,,;:;::;;,,n",ii,;;;;;;;,of any

- conferred by or under this Act.t,,Pttrsuance 
of any power

I.t can thus, be seen that the said
i u r i s d i c t i o n o f t h e c i v i t c o u ri ;; ; ;, i':; :;;h:;!r: tr,i r; i;? _:::,E sta te Res u io to rv 

. 4yr, 
ri oi, i,"' rl rii\i,, o i o r; ; ;; " 

iJ u r,r r r, 
" 
n ( 1 ) ofSection 20 or mi aaluai;:;;;g";firer, appointed under Sub-section(1) of section 71 oltlte nrotzriro'iu Appeilant Tribunar estabrishedunder section a3 o!tle nti [ttr*',irt, i, empowered tu determine.Hence' in view of tie o'1aiig airirh q.the Hon,bre Supreme court in

if/: V Y,,t ;' ;:l;,' r,i :ii * i s p u t e s, w h i c h r h e a u t h o r i t i e s
a r b i t r a b I e,, o i i, n r, o n i,, i * i rZ: ; ;i :{ : ;7, ::, l:rr: ! 

r;, 

# :, : ?; ;parties to such motters,-*iirh, to-o iorgu extent, are simirar to the
l;;nutes 

failins for resotution ;;;r; ii, conru^er Act.
56' Consequentrv, we,unhesitatingty rej.ect the arguments on behatfof the Buirder oia noH that an i't'irr,on crause in the afore_stated

Complaint No. 1397 of
2079/S3B of 2021
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,0,,,* 

-r 

r" 
^"rr'^rolainrbefore a consumer forum/commission in the fact of an existingarbitration crause in the buirder buyer agreement, the Hon,breSupreme court in case titled as M/s Emaar MGF Land Ltd. v.Aftab singh in revision petition no. 2629-30/207|in civilappear no. 23512-2g5r3 0f 201_7 decided on 1.0.L2.2018 hasupherd the aforesaid judgement of rvconc and as provided inArticre 1'41, of the constitution of India, ,i. ,r_ decrared by trresupreme court shall be binding on arr courts wi;r;;,Jo.y orIndia and accordingrv, the auurlri,,is ;";;; uy,rru aforesaid view.The relevant para of the judgement passed by the supreme courtis reproduced below:

"25' This court in tne serill 
lfiudgmenB as noticed above consideredthe provisions of i;,,'t'::"gi protection 'Act, 

1986 as werl asil;:::r"n Acc tggoiri ,r,, a,*l"iiri,:omptaint under consumer

x;:;{tr';:*z:*!::":,,,*i*r;l;|",1i;i;X:ii:!i:,:;
r ej e c t i ns. t h e a p, p i i r ri, 

" 
[."i oii! T, 

t t;I 
ruJ 

c o n s u m r,' io, u"* o n
proceedi.ngs undir ionl'u^r, protection orr_t?l 

n,ot interjecting
orbitration agreement ii ,qrr, tgii._ ii,, ;";r:;, :ii;:r;#::;;protection 

!;:U 7 
,r^ril, provided ,o o ,onT,r,*:::::^r::]y, .defect i.n any soods o, s,iic?: ri1;;;;,;i;l;#:;:::;:!,:;:,;"Iin writing made oy, ,oiit.ainant has aiso bteen exprained in section2(c) of the Act. rnu ,ri,[av ,rirr"rnJ'"r"olIir^u, protection Act isconfined tu compraint bv consumer as defined under the Act fordefect or deficiencies co"ised ti, ,rrrtrJll,oriarr, the cheap ora oquick remedy has been provided to the consutrand purpose of the Act as noticed above.,, 

ter which is the obiect
4r' Therefore, in view 

"i;# ,uou. j;;;;r.nts and considering rheprovisions of the Act, the authority is of the view that comprainant

Complaint No. L397 of
20L9/S3B of 2021
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ffiffiffi
is well within right to seek r rp..,r, 

.,u,

ffi.:T:r::,::::,sumer 
protecion Act and RERA Act, 2076;;;#;::#j;in hording that this authority has the requisite jurisdiction roentertain the compraint and that the dispute does not require to bereferred to arbitration necessariry. In the light of ther above_mentioned reasons, the authority is of the view that the objectionof the respondent stands rejected.

Findings regarding rerief sought by the comprainant.
[iJ Direct the respondent to refund ,; amount of lls.1,54,42,949 /- along with interest @ LYo/op.a. from the day ofreceiving payment till its realization.

Complaint No. 1397 of
201,9 /S3B of 2021

G.

42' Keeping in view the fact that the arottee comprainant wishes towithdraw from the project and o.r*o,ng return of the amountreceived by the promoter in respect of the unit with interest onfairure of the promoter to comprete or inabirity to give possessionof the unit in accordance with the terms of agreement for sare ordury compreted by the date specified therein. The mafter is coveredunder sedion 1B(1) of the Act of 2016.
43' The due date of possession as per agreement for sare as mentionedin the tabre above is 23.0 r.zo1.7 andthere is deray of 2 years 2months 24 days on the date of firing of the compraint.
44' The occupation certificate /part occupation certificate of thebuildings/towers where allotted unit of the comprainant is situated

is received after firing of apprication by the comprainant for rerurnof the amount received by the promoter on failure of promoter to

Page 18 ofZl
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*r**-1n..
:l: 

,:.::r: olthe asreement for sare or dury compreted by the

,;,;J;;;";;:;;
wished to withdraw from the project and the arottee has becomeentitred his right under section 1g(4)to craim the refund of amountpaid along with interest at prescribed rate from the prornoter asthe promoter fails to comply or unable to give possession of theunit in accordance with the terms of agreement for sare.Accordingry, the promoter is,riabre to return ,iu ,rount received

by him from the arottee in respect of that unit with interest at theprescribed rate. This is without prejudice to any other remedy
available to the allottee including compensation for which illrotteemay file an apprication for adjudging compensation with theadjudicating officer under sections 71, &72 readwith section 31(u
of the Acr of 20L6.

45' Further in the judgement of the Hon,bre supreme court of I.dia i,the cases of Newtech promoters and Deveropers private
limited vs state of u,p. and ors. (supra) reiterated in case ofM/s sana Reartors private Limited & other vs Union of India &others slp (civ,) No. 1300s of 2020 decided on 12.05 .zct2z. itwas observed

Complaint No. j,397 of
201.9/S3B of 2021.

25. The unqualified pnt of the allottee to seek refund referredUnder Section rc61ia1 iri srlri", ,rlot of the Act is notdependent on anv contingencies or stipurations thereof,, Itappeors that the igrshturZ nrriorirriously provided this rightof refund on demaid ,, o, uiionaitiorot absolute right to thelllottle if the promoter faits toapartmeni,ptotiroriiiirs';riiio,r"rf i'i^r::;;t;,;Lor{,rr!rit!:*r\t of tle agyeement regardless of unforeseen events orstay orders of the court/Tribi,not, iiiin ii iriiri,r, *ry ,*
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attributable to the allottee/home buyer, the promor* i, ,f,arl,
i;,"u:,,n;',ii::,:t, *,; ?i;;:l\i o,^ond with interest atthe ratu presc,ii;;" ;" ;;: : T;:i: 

r;X::: 
#;#,i:i::n,,::compensation in the manne_r provided u,der the Act with theproviso that if the arotte.e aoi, ,ot i;;';; withdraw from theprojecr he shail be enilil.ed;ii 

:,;;;;;;;ur the period of detovtill handing ouu porrrlrion at the rarc prescribed.4 6' rhe promoter is ..r;;;;;r 
" 

;; ; ;ir"'J{ril*r,rns, responsi bir i ri es,and functions under the provisions of the Act of 2016,o1 l_he ruresand regurations made thereunder or to the arottee as peragreement for sare under section 11(4)[a). The promoter has fairedto comprete or unabre to give possession of the unit in acc,rdancewith the terms of agreement for sare or dury compreted by the datespecified therein' Accordingry, the promoter is Iiabre to the arottee,as the arottee wishes to withdraw from the project, r,vithoutprejudice to any other remedy available,'ro ..,rrn the amountreceived by him in respect of the unit with interest at such rate asmay be prescribed.

47 ' This is without prejudice to any other remedy avairabre to theallottee including compensation for which allottee may file anapplication for adjudging compensafion with the adjudicating
officer under section Tl readwith section 31(1) of the Act of 2016.48' The authority hereby directs the promoter to return the amountreceived by him i.e., Rs. L,54,42,948/- with interest at the rate of9'800/o fthe state Bank of India highest marginal cost of rending rate(M.LR) appricabre as on date +20/o) asprescribed under rure 15 ofthe Haryana Rear Estate (Reguration and Deveropment) Rures,2017 from the date of each payment tiil the actuar date of refund ofthe amount within the timerines provided in rure 16 0f the Haryana

Rules Z0L7 ibid.

Complaint No. 1397 of
201.9/S3B of 2021
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51.

.ffi ffi&rnn
eunuennnl

H. Directio,s 
of thp q,,+,_ I 'u19/fi8 orzoz.t 

I
49. Hence, ,ru' 

ot"e auttority: - _------==-....-=r/

foilowing ,,],]^T"itJz 
herebv passes this

cornprian.u 
lirecfions under ,u.tio-r""s;":. 

ot'ur and tssue the

funcilons un,o, 
obrigatior, : 

se*ion 37 o

rusred ro the rrll" 
upon 

'nu 

" 

'nu Act t, ensure

thority under ru,"o'o'er 
as Per thei' The respo,denr/,-,.^-- 34(0 of the Act:-

i' 
,11r.;T 1".ny:"^ 

--"'t u,qer sec 34[fl orthe Act:-

. * *,;;ffi , ;ffiT,.; ;::l::, ;H,J
Estate 

fReguration and'^"'.tt 
rule 15 of the Haryana Rear

date of each payrnent 

-DeveloprnentJ 
Rures, z[lzfrorn the

arnount. 
-'-" va!Iltent illl the actual date of refund of the

ii. A period of 9n An.,^ , .of 90 days is given to the respondent to comply withthe direcilons given in this order and Iailing which iegalconsequences would follow.

Cornplaint stands disposecl of.
E,'l^ r

uli:;Kdy,,)
Member

Haryana Real Estate Regulatory Authority, Gurugram
Dated: L}.DB.ZOZT

[Dr. K.K. Khandelwat)
Chairman
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