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BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no. : 1397 of 2019
538 0f 2021
First date of hearing: 05.09.2019
Date of decision : 10.08.2022
Sonika Sehgal
R/0: B-17, South Extension, Part I,
New Delhi-110049 Pt Complainant
Versus
Ireo Grace Realtech Private Limited
Registered Office: - C-4, Malviya Nagar,
1st Floor, New Delhi-110017 Respondent
CORAM:
Dr. K.K Khandelwal Chairman
Shri Vijay Kumar Goyal Member
APPEARANCE:
None Advocate for the complainant
Shri M.K Dang Advocate for the respondent
ORDER
1. The present complaint dated 16.04.2019 has been filed by the

complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read
with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of

section 11(4)(a) of the Act wherein it is inter alia prescribed that
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the promoter shall be responsible for all obligations,
responsibilities and functions under the provision of the Act or the
rules and regulations made thereunder or to the allottee as per the

agreement for sale executed inter se.

A. Unitand project related details

2. The particulars of unit details, sale consideration, the amount paid
by the complainant, date of proposed handing over the possession,

delay period, if any, have'-héémﬁ'etailed in the following tabular

form:
S. No. Heads b Information
1. Project name and location “The Corridors” at sector
| 67A, Gurgaon, Haryana
Licensed area 37.5125 acres
Nature of the project Group Housing Colony
4. DTCP license no. 05 0f 2013 dated 21.02.2013
License valid up to 20.02.2021
Licensee 2 I M/s Precision Realtors Pvt.
B Ltd. and 5 others
5. RERA registered/not registered | Registered
Registered in 3 phases
Vide 378 of 2017 dated
07.12.2017(Phase 1)
Vide 377 of 2017 dated

07.12.2017 (Phase 2)

Vide 379 of 2017 dated
07.12.2017 (Phase 3)

Validity 30.06.2020 (for phase 1 and
2)
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31.12.2023 (for phase 3)

6. Unit no. 202, 2nd floor, tower C4
(page no. 50 of complaint)
v Unit measuring 1312.50 sq. ft.
(page no. 50 of complaint)
8. Date of approval of building plan | 23.07.2013
(annexure R-13 on page no.
57 of reply)
9. Date of allotment 12.08.2013
(annexure R-4 on page no.
R 45 of reply)
10. | Date of environment clearance | 12.12.2013
N (annexure R-14 on page no.
- 65 of reply)
11. |Date of execution of builder | 07.05.2014
buyer’s agreement | (page no. 39 of complaint)
12. | Date of fire scheme approval 27.11.2014
(annexure R-15 on page no.
| 76.0f reply)
13. | Total consideration Rs.1,54,86,038/-
[as per payment plan on
page no. 83 of complaint]
14. | Total amount paid by the Rs. 1,54,42,948/-
complainant : [as per statement of account
ason 11.06.2019 on page no.
: |40 of reply]
15. | Due date of delivery of 23.01.2017
i (calculated from the date of
approval of building plans)
Note: Grace Period is not
allowed.
16. | Possession clause 13. Possession and
Holding Charges
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Subject to force majeure, as
defined herein and further
subject to the Allottee
having complied with all its
obligations under the terms
and conditions of this
Agreement and not having
default under any
provisions of this
Agreement but not limited
to the timely payment of all
dues and charges including
the total sale consideration,
registration chares, stamp
duty and other charges and
also subject to the allottee
having complied with all the
formalities or
documentation as
prescribed by the company,
tl'ie'(':ompany proposes to
offer the possession of the
said apartment to the
allottee within a period of
42 months from the date
of approval of building
plans and/or fulfilment of
the preconditions
imposed
thereunder(Commitment
Period). The Allottee
further agrees and
understands  that the
company shall additionally
be entitled to a period of
180 days (Grace Period),
after the expiry of the said |
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commitment period to
allow for unforeseen delays
beyond the reasonable
control of the Company.

(Emphasis supplied)

17. | Occupation certificate 31.05.2019

[annexure R-18 on page no.
35 of reply]
18. | Offer of possession 11.06.2019

[annexure R-19 on page no.
38 of reply]

B. Facts of the complaint
The complainant has submitted that:

That the respondent invited application from the general public for
allotment of flats assuring that all the necessary approvals had
been obtained from the competent authorities.

That the complainant was informed that the basic sale price of the
flat is Rs. 9850 per sq. ft. wherein developmental charges @ Rs.
327.91 per sq. ft, PLC @ Rs. 1280.50 per sq. ft. of super area has to
be payable separately.

That based on the assurance’s complainant booked a unit and made
a payment of Rs. 13,16,077/-. Against 2" payment demand
complainant made a payment of Rs. 13,16,077/-. Thereafter she
made a payment of Rs. 49,000/-.

That the complainant was shocked and surprised to receive the
apartment buyer agreement wherein club membership charges are

of Rs. 2,50,000/-.
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That as per clause 13 of the apartment buyer agreement the
possession of the unit was to be handed over within 42 months
from the date of approval of building plans with further grace
period of 180 days.

That the complainant with no other option decided to pay for the
flat hence, she paid the subsequent amount as and when demanded
by the respondent and made a payment of Rs. 1,54,42,949 /-,

That complainant apprehension were found true when the
possession had not been handed over to her within stipulated
period of 42 months from the day of grant of building plan
approval, which had already been expired on dtd.23.01.2017. Thus,
the project was under a delayed zone w.e.f. 23.1.2017 as this fact
had also been confirmed by Hon'ble N.C.D.R.C, Delhi in various
judgments rendered against the respondent.

That in 2017 the complainant visited the office of the respondent
to enquire the status of the delivery of the apartment. It was
informed to her that the unit was to be handed over within 6
months. Further in 2018 the complainant visited the site of the
respondent and shocked to see that there was deformity in the
project. Thereafter vide email dated 07.01.2019 the complainant
again inquired the status, and it was admitted by respondent that
no occupation certificate has been granted. Hence, the complainant

is filing the present complaint.
C. Relief sought by the complainant:

The complainant has sought following relief(s):
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receiving payment till its realizatjon,

On the date of hearing, the authority explained to the

guilty or not to plead guilty.

D. Reply by the respondent,

That the present complaint is bad for mis-joinder of respondent

no.2.
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Development) Act, 2016.

That this authority does not have the jurisdiction to try and decide
the present complaint.

That the complaint is not Mmaintainable for the reason that the
agreement contains an arbitration clause which refers to the
dispute resolution mechanism to be adopted by the parties in the
event of any dispute ie, clans:eu?{S of the buyer’s agreement,

That the complainant has not npproach_ed this authority with clean
hands and has intentionally Suppressed and concealed the materia]

facts in the present complaint, The present complaint has been

follows:

That the complainant, after checking the veracity of the project
namely, ‘Corridor; sector 67-A, Gurugnam applied for allotment of
an apartment vide booking application form dated 1 7.05.2013. The
complainant agreed to be bound by the terms and conditions of

booking application form, respondent no.1 raised payment
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16.07.2013 was issued by the respondent,

That based on the said application, respondent vide jtg allotment

for a total sale consideration of Rs.1,54,86,038.12.

That respondent rajsed the third installment demand on
18.03.2014 for the net Payable amount of Rs 20,36,362.53.
However, the complainant fai!ed to remit the whole of the
demanded amount despit'é:“'f;grﬁinder dated 13.04.2014 ang
accordingly a second remin‘derf-d-atéd 04.05.2014 was issued by

respondent,
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all requisite approvals. Even otherwise construction could not
raised in the absence of the necessary approvals. It has been
specified in sub- clause (iv) of clause 17 of the memo of approval of
building plan dated 23.07.2013 of the said project that the
clearance issued by the Ministry of Environment and Forest,
Government of India has to be obtained before starting the
construction of the project. It is submitted that the environment
clearance for construction of the said project was granted on
12.12.2013. Furthermore, § 1n clause 39 of part-A of the
environment clearance dat"éd‘_:IIZ.IiZ.ZOlB it was stated that fire
safety plan duly was to be duly approved by the fire department
before the start of any construction work at site.

That the last of the statutory approvals which forms a part of the
pre-conditions was the fire scheme approval which was obtained
on 27.11.2014 and that the time period for offering the possession,
according to the agreed terms of the buyer's agreement, will elapse
only on 27.11.2019. However, the complainant has filed the
present complaint prematurely prior to the due date of possession
and no cause c;f action has accrued till date. The complainant is
trying to mislead this Hon'ble authority by making baseless, false

and frivolous averments.

28. Copies of all the relevant documents have been filed and placed on

the record. Their authenticity is not in dispute. Hence, the complaint
can be decided on the basis of these undisputed documents and

submission made by the parties.

E. Jurisdiction of the authority

Page 10 of 21



30.

31

€ GURUGRAM

HARERA

Complaint No. 1397 of
2019/538 of 2021

Feasons given below:

E. I Territorial jurisdiction

District for aJ purpose with offices situated in Gurugram. In the

present case, the project in question js situated within the planning

territorial jurisdiction to deal with the bresent complaint,
E. 1l Subject matter jurisdiction
Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottee as Per agreement for sgje. Section
11(4)(a) is reproduced as“her'eund'er:
Section 11(4](#]

Be responsible forall obligations, responsibilities and Sfunctions

The provision of assured returns IS part of the builder by yer'’s
agreement, as per clayse 15 of the BBA dated..... Accordingly,
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S by the Promoter leaving aside

COmpensation whjch IS to be decided by the adjudicating officer if

The respondent Submitted that the complaint js neither

Maintainable noy tenable and js liable to be outrightly dismissed as

dgreement have to pe read and interpreted harmom‘ously.

However, if the Act has provided for dealing with certain specific
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35. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt.
Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the

H_ABEM Complaint No. 1397 of
GURUGRAM 2019/538 of 2021

provisions/situation in a specific/particular manner, then that
situation will be dealt with in accordance with the Act and the rules
after the date of coming into force of the Act and the rules.
Numerous provisions of the Act save the provisions of the
agreements made between the buyers and sellers. The said
contention has been upheld in the landmark judgment of

Neelkamal Realtors Suburban Pvt. Ltd. Vs. UOI and others. (W.P

2737 of 2017) decided on 06.12:2017 and which provides as

under:

“119. Under the provisions bf Section 18, the delay in handing over

122.

the possession would be counted from the date mentioned in
the agreement for sale entered. into by the promoter and the
allottee ‘prior to its registration under RERA. Under the
provisions of RERA, the promoter is given a facility to revise the
date of completion of project and declare the same under
Section 4. The RERA does not contemplate rewriting of
contract between the flat purchaser and the promoter...

We have already discussed that above stated provisions of the
RERA are not retrospective in nature. They may to some extent
be having a retroactive or quasi retroactive effect but then on
that ground the validity of the provisions of RERA cannot be
challenged. The Parliament is competent enough to legislate
law having retrospective or retroactive effect. A law can be
even framed to affect subsisting / existing contractual rights
between the parties in the larger public interest. We do not
have any doubt in our mind that the RERA has been framed in
the larger public interest after a thorough study and discussion
made at the highest level by the Standing Committee and Select
Committee, which submitted its detailed reports.”

Haryana Real Estate Appellate Tribunal has observed-

“34. Thus, keeping in view our aforesaid discussion, we are of the

considered opinion that the provisions of the Act are quasi
retroactive to some extent in operation and will be applicable
to the agreements for sale entered into even prior to coming
into operation of the Act where the transaction are still in the
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In accordance with the
plans/permissions approved by the respective
departments/competent authorities and are not in contravention
of any other Act, rules and regulations made thereunder and are
Not unreasonable or exorbitant in natyre. Hence, in the light of
above-mentioned reasons, the contention of the respondent W.I.L.

jurisdiction stands rejected.

“35. Dispute Resolution p y Arbitration
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Corporation Limited v. M, Madhusudhan Reddy & Anr., (2012) 2
SCC 506, wherein it has been held that the remedies provided
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defect or deficiencies cqused by a service provider, the cheap and q
quick remedy has been provided to the consumer Which is the object

and purpose of the Act qs noticed above,”
Therefore, in view of the above judgements and considering the

Provisions of the Act, the authority is of the view that complainant
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(i) Direct the respondent to refund an amount of Rs.
1,54,42,949/. along with interest @ 18% p.a. from the day of

receiving payment tjj| its realization,

Keeping in view the fact that the allottee complainant wishes to
withdraw from the project and demanding return of the amount
received by the Promoter in respect of the unit with interest on
failure of the Promoterto complete or inability to give possession
of the unit in accordance with the terms of agreement for sale or
duly completed by the date specified therein, The matter is covered
under section 18(1) of the Act of 2016.

The due date of POssession as per agreement for sale as mentioned
in the table above js 23.01.2017 and there is delay of 2 years 2
months 24 days on the date of filing of the complaint,

The occupation certificate /part OCCupation certificate of the
buildings /towers where allotted unit of the complainant is situated
is received after filing of application by the complainant for return

of the amount received by the promoter on failure of promoter to

Page 18 of 21



45.

- HARERA | Complaint No. 1397 of
SOn GURUGRAM 2019/538 0f 2021

complete or unable to give possession of the unit in accordance
with the terms of the agreement for sale or duly completed by the
date specified therein. The complainant-allottee has already
wished to withdraw from the project and the allottee has become
entitled his right under section 19(4) to claim the refund of amount
paid along with interest at prescribed rate from the promoter as
the promoter fails to comply or unable to give possession of the
unit in accordance with "the terms of agreement for sale.
Accordingly, the promoten_{s hable to return the amount received
by him from the allottee -'inﬁ respectof that unit with interest at the
prescribed rate. This is without prejudice to any other remedy
available to the allottee including compensation for which allottee
may file an application for adjudging Compensation with the
adjudicating officer under sections 71 & 72 reaa with section 31(1)
of the Act of 2016,

Further in the judgement of the Hon’ble Supreme Court of India in
the cases of Newtech. Promoters and Developers Private
Limited Vs State of u.p, and Ors. (supra) reiterated in case of
M/s Sana Realtors Private Limited & other Vs Union of India &
others SLP (Civil) No. 13005 of 2020 decided on 12.05.2022. it

was observed

25. The unqualified right of the allottee to seek refund referred
Under Section 18(1)(a) and Section 19(4) of the Act is not
dependent on any contingencies or Stipulations thereof. It
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till handing over possession at the rate prescribed,
The promoter s responsible for aj] obligations, responsibilities,

and functions under the provisions of the Act of 2016, or the rules
and regulations made thereunder or to the allottee ag per
agreement for sale under section 11(4) (a). The promoter has failed
to complete or unable to gix{ef_gossession of the unit in accordance
with the terms of agreement fbf' sale or duly completed by the date
specified therein. Accordingly, the promoter is Jiable to the allottee,
as the allottee ‘wishes to “withdraw from the project, without
Prejudice to any other remedy available, to return the amount
received by him in respect of the unit with interest at such rate as
may be prescribed.

This is without Prejudice to any other remedy availabje to the
allottee including compensation for which allottee may file an
application for adjudging Compensation with the adjudicating
officer under section 71 read with section 31(1) of the Act of 2016,
The authority hereby directs the promoter to return the amount
received by him i.e, Rs 1,54,42,948/- with interest at the rate of
9.80% (the State Bank of India highest marginal cost of lending rate
(MCLR) applicable as on date +2%) as prescribed under rule 15 of
the Haryana Real Estate (Regulation and Development) Rules,
2017 from the date of each payment til] the actual date of refund of
the amount within the timelines provided in ryje 16 of the Haryana
Rules 2017 ibid.
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consequences woy]qd follow,

50. Complaint Stands disposed of,

51. File be consigned to the registry,

bl Crom+~—
(Vijay Ka'l—a-;G)oyal) (Dr. K.K. Khandelwal)
Member Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 10.08.2022



