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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. ¢ 1214 0f2018
First date of hearing: 28.02.2019

Date of decision : 28.02.2019

Mr. Anirudh Badia
H.no. 25, First Floor, Palam Vihar, Block C-

1, Gurugram-122001 )i
RGPS Complainant
Versus Sotitissn
M/s BPTP Ltd. [Through 1ts Managmg
Director) N A
Office: Plot No. 15 I}dhyog Vahar Phése 4
NH-8, Gurugramy o |
Respondent
CORAM:
Shri Samir Kumar Member
Shri Subhash Chander Kush Member

APPEARANCE: 7 7 1 )
Shri SukhberadaV v " Advocate for complainant
Shri Shanshak Bhu,shan and Advocates for the respondent
Ms Sakshi Khatter. - ' |

ORDER

1. A complaint dated 08.10.2018 was filed under section 31 of
the Real Estate (Regulation and Development) Act, 2016 read
with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 by the complainant Mr. Anirudh
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Badia against the promoter M/s BPTP Ltd., on account of

violation of the section 11(4)(a) of the Act ibid.

2. Since, the flat buyer’s agreement has been executed on
10.01.2013 i.e. prior to the commencement of the Real Estate
(Regulation And Development) Act, 2016, therefore, the penal
proceedings cannot i_x}igtiéte'd\ ‘retrospectively. Hence, the

NS o

authority has decided tq_i”ffeqpthe present complaint as an

application for gpn—comp}ignce of _contractual obligation on

(G

the part of the promoter /respondent in terms of section 34(f)

of the Real E;gtate (Regulation and Development) Act, 2016
3. The particulagﬁ?bf the complaint are as under: -

e Nature of the proieét: group housing society

e DTCP license no: 83 0f 2008 and 94 of 2011

o  RERA registration: 299 of 2017 dated 31.10.2017
e Valid upto : 12.10.2020 !

1. | Name "andﬁlbca't:fio‘n of the project | “TERRA”, Sector-37D,
Gurugram, Haryana

2. Project area 19.74 acres

. Payment plan Subvention plan aé-per
allotment letter

4, | Date of flat buyer’s agreement 10.01.2013

5. Allotment letter 06.12.2012
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6. | Unitno. T-24-703 , 7t floor,
tower T24

7. | Area of unit 1691 sq. ft.

8. | Date of booking 07.08.2012

9. | Addendum executed on 10.02.2014

10. | Tripartite agreement executed 24.12.2012

11. | Basic sale price Rs. 88,77,750/-

12. | Total consideration (. | | Rs.1,10,84,084/-

13. | Total amount paid by W Rs 1,06,40,413.78/- |
complainant . 5

14. | Due date of Possession as per 10.01.2017
clause 1.6 of the flat prer‘s Niote of danction of the
agreement‘WLthm sperlod of 42. building plan is not
months from the date of sanction St hinik o0 record so
of the bulldmg plan or execution | 4.0 qate will be taken
of the ﬂ it %uyers agreement N ) date of execution of
clause% 18 grédje perlod of 180 agreement
days \* ANJI | i

15. | Delay in handing possession : 2 years 1 month and 18

Bk days

16. | Delay possession charges as per | Rs.5/- per sq. ft. of the

clause 6.1 super area for every
| month of delay

Taking cognizance of the complaint, the authority issued

notice to the respondent for ﬁlmg reply and for appearance

(,m’et)}ﬂl e)f

the vespocd

I‘7'1‘ter agam
servi

ce of notice

de oden

3\\0:, 1‘1

nogice was se o respgndent
e respondent neither appeared

ed on 2%.0). 2019
t de plte

or file
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reply te the authority- As the respondent has fajled to submit ()c@@o
the reply in such period, dé,é(}due anm)’éof \ff’i&
noticesythe authority may proceed ex-parte on the-basis gfthe m
fa?élvailable on regord and adju;g/etie m?@i e light of 31/05,/,&'
the fagts adduced by /the complainant in it} pleading.
Therefore, case is eing'.\proceepzz‘(-payé aga's)a/t‘({
r?épon?ént. / ,,\, :
G

£ Ty

FACTS OF THE CASE: " b A
é& wm.w z,% A..\g,"' ; ..\“I.“ '."&;’?1"2” i
V¥ w.” & 1 H I M

5. The complainigant? submltted thét the respondent party BPTP
Limited, is %%g&pany'ingorpor%ted: under the Companies Act,
1956 havingef; is reéi_'stet;ed of.ﬂce. at: M-11, middle circle
canaught circus Is[,,\e?_w;lijelhi ~110001, corporate office : BPTP
Crest, 15, Udy0g§V1h?rPhae§-IVNH -8, Gurgaon - 122015,
Haryana [hé%'éﬁf%%af}e;? éaiied the developer/ builder /

respondent) and the project in question is known as BPTP

Terra, Sector -37D, Gurugram, Haryana (hereinafter called the

project) .

6. The complainant submitted that as per section 2(zk) of the

Real Estate (Regulation and Development) Act, 2016, the
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respondent falls under the category of “Promoter” and is
bound by the duties and obligations mentioned in the said act.
and is under the territorial jurisdiction of this hon'ble

regulatory authority.

The complainant submitted that he and his family members
were anxious to buy of their.own independent flat to live in a
safe and secure environr’héﬁﬁ and this is the right time to own
it for his old aged parin;_ls;é Cgmplainant got to know about

34

Terra project situated at, Sector - 37D, Gurugram, promoted

by a reputedéﬁ;l;TIP Limited i.e. the respondent party.

The complaiﬁ?ﬁt submltted t'hat-onf:OB;'08;2012 complainant /
petitioner Mr. Anirudh Badia booked a 3 BHK flat admeasuring
1691 sq. ft. bearing ﬂét no. T24-703 in project “Terra” in Sector

_ 37D, Gurgaon and paid Rs. 6,00,000/- (six lakhs) booking

amount along with application form. The flat was purchased

men r sale consi ion

Bs. 1.1 4/-. (o re, ten lak ighty four
hous eigh ur.
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9.

10.

11.

12.

The complainant submitted that on 06.12.2012, respondent
issued a provisional allotment letter in favour complainant of

for flat no. T24- 703 in project “Terra” in Sector -37D, Gurgaon.

The complainant submitted that on 13.01.2013, A preprinted

flat buyer’s agreement and an addendum to the buyer’s

i1

agreement was executed-s‘:hétweqn complainant and BPTP

Limited & Countryw1de Prﬁ%oters Pvt. Ltd. As per flat buyer’s
agreement, resp_ondent' have to give the possession of flat

within a period-of 42 months i.e. 10.06.2016.

The complainant submitted that the complainant / petitioner

has taken loan-of Rs. 88,67,000/- (eighty eight lakhs sixty

g, E .
Sy N

seven thousand) -fr‘dm?HD-FélLtd. agai’nsf the subject flat and

paid demand of Rs. 38 63 895/ [thlrty elght lakhs sixty three

thousand eight @hundred and nmety five) under interest
subvention payment plan on 31.01.2013. As per tripartite
agreement respondent / builder have to bear the liability

of interest till 30.06.2015.

The complainant submitted that he continued to pay the

remaining installment as per the payment schedule of the flat
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buyer’s agreement and have already paid the more than 95%
amount i.e Rs. 1,06,04,206.78/- (one crore six lakhs four
thousand two hundred six and seventy eight passa till date
10.11.2016 along with interest and other allied charges of
actual purchase price, but when complainant observed that
there is no progress in construction of subject flat for a long
time, he raised his grlei?ance to respondent(s). Though
complainant was.':a"ii&ay:'sl'wrl'éédy and willing to pay the

remaining inggél_lhentsip&gﬁjﬁiggyd-tha’t_ there is progress in the

g

construction of flat.
" s g

13. The complaiharit Subr}litted that since June, 2016 complainant
and his father (GPA H?older) regularly visiting to the office of
respondent as well as co'ﬁstruction site and making efforts to
get the posseééissiqn“_of allotted flats, but all in vain, in spite of
several visitsjjj.y the complamant The complainant never been

able to understand/know the actual status of construction.

Though towers seem to be built up but no progress is observed

on finishing and landscaping work.

14. That the main grievance of the complainant in the present

complaint is that in spite of complainant paid more than 95%
Page 7 of 28
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of the actual amounts of flats and ready and willing to pay the
remaining amount, the respondent party has failed to deliver

the possession of flat.

The complainant submitted that the complainant had
purchased the flat with intention that after purchase, his
family will live in own flat. That it was promised by the
respondent party at theﬁegfrece1v1ng payment for the flat
that the possession of i;ully constructed flat along like
basement and"fgrgface parking, landscaped lawns, club/ pool,
school, EWS etcas shown in brochure at the time of sale,

would be handed over to the complainant as soon as

construction work is.complete i.e-by June 2015.

¥

That the wcn:}gf on other am;nities, like external, internal MEP
(services) noé‘?ye; corﬁple‘ted. Now it is more than 6 years from
the date of booking and even the constructions of towers are
not completed, clearly it shows the negligence towards the
builder. As per project site conditions it seems that project
takes further more than one year to complete in all respect,

subject to willingness of respondent to complete the project.
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17. The complainant submitted that for the first time cause of
action for the present complaint arose in January, 2013,
when the buyer agreement containing unfair and
unreasonable terms was, for the first time, forced upon the
allottees. The cause of action further arose in 2016, when the
respondent party failed tofhandover the possession of the flat

A Y
A

as per the buyer agreemén '

urther the cause of action again
arose on various occasmnsé, mclﬁdmg on: a) November 2016;
b) January 20137 c) ]un;, 2017 d) November, 2017; e)
March. 201§, gnd on many times till date, when the protests
were lcn::igeclé;i with the respondent party about its failure to
deliver the proqut and the assurances were given by them that
the possession woluolf’él"lh;e;;d_e‘livered by a certain time. The cause
of action is alié}e and continuing a_nd;w:ill continue to subsist till

such time as‘this'hon’ble authority restrains the respondent

party by an order of injunction and/or passes the necessary

orders.

18. The complainant submitted that the complainant is entitled to
get refund the paid amount along with interest @ 18% per

annum from date of booing to till the date of refund. The
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19.

complainant is also entitled to get Rs. 1,00,000/- (one lakh)

towards the cost of litigation. The complainants are also

entitled for any other relief which they are found entitled by

this hon'ble authority.

ISSUES RAISED BY THE COMPLAINANTS:

The following issues have b_éen raised by the complainant:

i.

ii.

iil.

iv.

Whether the developer has violated the terms and

condition.of the flat buyér’s agreement?

Whethéﬁr;_o_c'oé'rnplainant is entitled for interest for every
month. of éelaj.- from due date of possession till the
handiné“* b.ug”iué;f the possession under section 18 of

RERA Act? ™Y

Whether there is any reasonable justification for not

completing the construction of the project?

Whether there has been deliberate or otherwise,
misrepresentation on the part of developer for delay in

giving possession?

Whether the complainant is entitled for refund of his

entire deposited amount?
Page 10 of 28
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RELIEF SOUGHT BY THE COMPLAINANT:

20. Inview of the facts mentioned the following reliefs have been

sought by the complainants:

ii.

iil.

Respondent party may kindly be directed to refund
the amount Rs. 1,06,04,206.78/- (one crore six lakhs
four thousand twohundred six and seventy eight
passa paid bythéca;nplamant to the respondent
party as$1ns{aLQn§éntist0Wards purchase of flat along
with'._.ir;ltzt;re‘st @%'1.8% per annum compounded from
th%%g}gofdeposit under section 18 & 19(4) of RERA

Act.g |

Respondent party :r‘r;ay\lgi_ndly be directed to pay an

amount ofég_st.%l__;%O@OQ/- (one lakh) as litigation

. L
“ .

e Y i

L e

expenses; (Justification:- Cost of litigation).

Respondent party may kindly be directed to refrain
from giving effect to the unfair clauses unilaterally

incorporated in the flat buyer agreement.
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iv. Any other relief / direction which the hon’ble

authority deems fit and proper in the facts &

circumstances of the present complaint.

v. That in the interest of justice, this authority should
pass strict and stringent orders against errant
promoters and - developers who take huge
investments frq;ni__jnyr}g‘cent investors and then deny
them the ;fghggd?takgpossessmn as agreed at the
time’f of sale. "I‘_l"lfé--'fb.u-rbos“e 'énd legislative intent

;. -\w é

| behmd settmg up this authorlty should also be kept
§i§2 &:% s o 3 g

1nt% &goﬁrlsndpra:tlon Whlle deCIdmg the present

|

|

% 4

complaint as the respondent has not only treated the

complainant unfairly but many other such buyers.

i . 4 » .
REPLY ON BEHALF OF RESPONDENT

21. The respondent submitted that the present complaint under

reply has been filed without application of mind to the facts
and circumstances and the controversy involved in the present
case and is liable to be dismissed in the interest of justice. It is

furthér submitted that the present complaint filed by the
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complainant is wholly misconceived, erroneous, unjustified
and untenable in law besides being hasty, extraneous and have
been filed in order to unlawfully gain at the expense of the
respondent. It is further submitted that the averments made in
the present complaint are denied for being false and

misleading except to the extent specifically admitted herein or

are in consonance w1thﬁ{;§$ mlssmns made hereunder.
A SRR
The respondent submlttedtﬁat the respondent had diligently
applied for rgﬁi.sfrafion‘“of the project in question i.e. “Terra”
located at Se;c_t_‘o_r-_o37D, Gurugram including Towers-T-20 to T-
25 & EWS izfore- this hon’ble ahthority and accordingly,
registration certificate date_t_:i 13.10.2017 was issued by this
hon’ble authqrity wherein the fe'gistfation for the said project
is valid for a_gperi"éod cb:m;encin“é from 13.10.2017 to

12.10.2020.

. The respondent submitted that the complainant has

approached this hon’ble authority with unclean hands i.e. by
concealing and misrepresenting facts material to the present
purported complaint. It is submitted that the Hon’ble Supreme

Court in a plethora of cases has held that anyone approaching
Page 13 of 28
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court must come with <clean hands as any
concealment/misrepresentation of facts amount to fraud not
only on the respondent but also on the court and as such, the
complaint warrants dismissal without any further
adjudication. In this regard, reference may be made to the

following:

i.  Itis submitted thatl‘ ;o;hplainant has failed to disclose
before this hO.Ii’ble,.éil_tﬁcé’rity that, the complainant has
approac?e' the.&regpond;ﬁ‘f through a broker namely
“Earth Rea]@!" after conductmg due dlllgence and after
satlsfylrigjhlmself about all the aspects of his investment,
for bookiﬁg.?&i u.fx'it in the project of the respondent. The
complainant has further failed to disclose that the
respond § Mhaé-i-él:&sé?:}j'ffex%a‘ar_’l inaugural discount of Rs.
750/- sq. ft. to the complainant.

ii. The complainant has concealed from this hon'ble
authority that the complainant has been a habitual
defaulter in making payments of the instalments as and

when demanded by the respondent in terms of the agreed

payment plan. The complainant has also concealed from
Page 14 of 28
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this hon'ble authority about various reminder letters sent
to the complainant for payment of the outstanding

amount.

The complainant has further concealed from this hon’ble
authority regarding various construction updates being

shared by the resp.pg_@ént'tp the complainant.
A

The complainant hasﬁi:rther concealed from this hon'ble
authority that under the subvention payment plan opted
by the gbmelainant, the respondent has disbursed an
amounté_qf Rs 8,81,454.08/- to the bank on behalf of the

complainant.

24. The respondentﬁ's\{iﬁrﬁ;ifgéd '?'t_hadly:lthe_o relief(s) sought by the

.

complainant . are upjustified, baseless and beyond the

F

scope/ambit of the agreement duly executed between the

parties, which-forms a basis for the subsisting relationship

between the parties. It is further submitted that the

complainant has entered into the said agreement with the

respondent with open eyes and is bound by the same. It is

further submitted that the relief(s) sought by the complainant
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travel way beyond the four walls of the agreement duly
executed between the parties. It is submitted that the
complainant while entering into the agreement has accepted
and is bound by each and every clause of the said agreement,
including clause-6.1 which provides for delayed penalty in
case of delay in delivery q_f_ possession of the said flat by the

respondent.

It is further submll:l:ed that'the detalled relief claimed by the
complainant §goes beyond the ]urlsdlctlon of this hon’ble
authority under the Real Estate (Regulatlon and Development)

Act, 2016 a_n'd therefore the present complaint is not

maintainable qua the reliefs claimed by the complainant.

It is further s_ubrnitte_d ’Ehat, fhe above submission implies that
while enteritf‘g into the agreement, the complainant had the
knowledge that there. may arise a-situation whereby the
possession could not be granted to the complainant as per the
commitment period and in order to protect and/or safeguard
the interest of the complainant, the respondents have
provided reasonable remedy under clause-6.1, and, the

complainant having accepted to the same in totality, cannot
Page 16 of 28
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claim anything beyond what has been reduced to in writing

between the parties.

In this regard, reference may be made to section-74 of the
Indian Contracts Act, 1872, which clearly spells out the law
regarding sanctity and binding nature of the ascertained
amount of compensatﬁ__ivq;rg;éfbvided in the agreement and
further specifies that any?};arty is not entitled to anything

beyond the same:Therefore, _the complainant, if at all, is only

entitled to co:ﬁ;ﬁéﬁns‘étioir‘r-ﬁn'der' clause-6.1 of the agreement.

The respondir} siubmltted thatitis very important to note that
the Rule 8 dééls%%vlth décuments executed by and between
promoter and allottee after registration of the project by the
promoter, ho:,veyer Wlth respect to the documents including
agreement for sale/ flat buyers agreement/plot buyers
agreement eﬁ_ecuted prior to the registration of the project
which falls within the definition of “Ongoing Projects”
explained herein below and where the promoter has already
collected an amount in excess of 10 percent of the total price
Rule 8 is not applicable. The aforesaid view stated in the

preceding para is clarified in the rules published by the state
Page 17 of 28
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of Haryana, the explanation given at the end of the prescribed

agreement for sale in annexure A of the rules, it has been

clarified that the developer shall disclose the existing

agreement for sale in respect of ongoing project and further

that such disclosure shall not affect the validity of such existing

agreement executed with _i‘t'S-g.(;ju_’s__tomers.

The respondent submltted that the proposed timelines for

z 3‘*{‘\

possession belngﬁWJghin 42 nlonths from the date of sanction

of building plans or executmn of FBA whlchever is later, along

with

circu

180 days_:__of grace period was subject to force majeure

mstances ‘and circumstances beyond control of the

& :
A

respondent. Howevér, the complainant has indulged in

selective readlng of the clauses of the FBA whereas the FBA

?&

ought to be _:nead, asa whole It is further submitted that the

const:ructiong‘is .géiﬁg on in full swing and the respondent is

making every endeavor to hand over the possession at the

earliest. However, the following are noteworthy:-

The parties had, vide clause 5.1 of the FBA [clause G (1) of the

booking application], duly agreed that subject to force majeure

and

compliance by the complainant of all the terms and
Page 18 of 28
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condigtions of the FBA, the respondent proposes to hand over
possession of the flat to the complainant within 42 months
from ithe date of sanction of the building plans or execution of
the FBA, whichever is later along with a further grace period

of 180 days.

The respondent submitted that the proposed timelines for
possession have been dlluted due to defaults in making timely
payment of instg,]_l\_rzz_ent_s,eb){ various allottees of the project
Terra mcludmgthe édiﬁplaiﬁént herein. In this regard,

i

reference ma’;yﬂbe,f made to the fdilowing:

i. That the “project in question was launched by the

respondent 1n August 2012.. It xs submitted that while the
total number of flatsv s_qld in the project “Terra” is 401, for
non- paym\é:‘nt' of dueﬁ, 78 bookings/ allotments have
since be’én cancelled. Further, the number of customers of
the project “Terra” who are in default of making payments
for more than 365 days are 125. Hence, there have been
huge defaults in making payments of various instalments

by large number of applicants in the Project.
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ii. That it is well known fact that the projected timelines for
possession are based on the cash flow. It was not in the
contemplation of the respondent that the allottees
would hugely default in making payments and hence,

cause cash flow crunch in the project.

iii. That vide clause 7.3-of the FBA, an option to cancel the

i
T

"hl.ﬁ_‘the complainant, however,

acceptance. of tge%same is on discretion of the
respond’éﬂ’fjg I'tyis'pérftinent to mention herein that the
projec,f. in q_uestion is at advance stage of construction. It
is sub;ni’t:té"c;f that the respondent shall stand by its

commitment as“per the terms of FBA. It is further

submitted that the-respondent has already invested

= ¢ :

LR /R LY B y [ .
huge money and at this stage cancelling the allotment is
not acceptable.

iv. That vide clause-G.2 of the application for allotment,

which was later reiterated vide clause 6.1 of the FBA, it
was duly agreed between the parties that subject to the
conditions mentioned therein, in case the respondent

fails to hand over possession within 42 months from the
Page 20 of 28
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date of sanctioning of the building plans or execution of
FBA, whichever is later along with 180 days of grace
period, the respondent shall be liable to pay to the
complainant compensation calculated @ Rs.5 per sq. ft.
for every month of delay. It is further submitted that the
parties had agreed the penalty in case of delay in offering
possession prior toentenng into the transaction. Prior
to entering int’d the.tﬁ"liﬁanrvllasaction the parties had further
agreed glde clause gz of the booklng appllcatlon that in

3, y

case tlge ¢o plalnants fali or default in making timely

paymei;tﬁ\fi"any‘: of the instalments, then the

complaiﬁarits would not - be. eligible for delay
compensation and the said understanding was also
reiteraged in clause 6:1 of the FBA. Thus, the

understanding between the ' parties regarding

compensation for delay in offering of possession had

been agreed and accepted prior to entering into the

transaction.

31. The respondent submitted that the respondent had diligently

applied for registration of the project in question i.e. “Terra”
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located at Sector-37D, Gurugram including Towers-T-20 to T-
25 & EWS before this hon’ble authority and accordingly,
registration certificate dated 13.10.2017 was issued by this
hon’ble authority wherein the registration for the said project
is valid for a period commencing from 13.10.2017 to

12.10.2020.

It is submitted that w1§%§£§g9 to the construction of the
tower in which l;heumtfgﬁgquestion is-located, work such as
structure, brié;l»_g @Ork, door frames, internal and external
plaster, IPS f\”lit%}{_')'gring have been completed. It is further
submitted thaft’he status of the construction in fower T-24 is
atan advance(iié-éégéz}?fgg the remaining construction, work
is going at qu paceﬂ ia&f‘thex51te and the respondent shall be

& 1 3 -
handing over the possession shortly.

DETERMINATION OF ISSUES

33.

After considering the facts submitted by the complainant,
respondent and perusal of record on file, the issue wise

findings are as hereunder:
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With respect to first and second issues raised by the
complainant the authority came across clause 1.6 of flat
buyer’s agreement, the possession of the said apartment was
to be handed over within period of 42 months from the date of
sanction of the building plan or execution of the flat buyer’s
agreement whichever is later, In present case due date of
possession will be calculéted from the date of execution of flat
buyer’s agreement: The ﬂatbuyers agreement was executed
on 10012013Thel‘ef0t§,thedue date of possession comes
out to be 1050-1.12.917 and the po.ss;essio'n has been delayed by

2years1 mogﬁghéian’tl:l&gdays till the date of decision.

Therefore, und’er’ section 18(1) proviso to pay interest to the
complainant, at the prescribed rate, for every month of delay
till the hanﬁ@jng‘ over of possession. The prayer of the
complainant ?egard.ing paymént of interest at the prescribed
rate for every month of delay, till handing over of possession
on account of failure of the promoter to give possession in
accordance with the terms of the agreement for sale as per
provisions of section 18(1) is hereby allowed. The authority

issues directions to the respondent u/s 37 of the Real Estate
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(Regulation and Development) Act, 2016 to pay interest at the
prescribed rate of 10.75% per annum on the amount
deposited by the complainant with the promoter on the due
date of possession i.e. 10.01.2017 upto the date of offer of

possession.

36. With respect to third iISS..l;ie__
[ 2 ;k:%i

authority is of view that there is no reasonable justification on

_\;;_'qised by complainant, the

part of the respondent fore-'h_op completing the construction of

the project.

37. With respect to fourth issue raised by complainant, the

complainant has not produced any material document and has

&§9 o
' (Wi

only made assertions in issues. Thus, without any proof or

o

document the said issue become infructuous.

- . o
.

&

g Ni*%
AW ¥
] y " .

B

4

-

-
&

38. With respect to fifth iss

N

ue raised by the complainant, the

project is registered vide RERA registration: 299 of 2017

dated 31.10.2017, valid upto: 12.10.2020 with the
authority. The authority is of the view that in case refund is
allowed in the present complaint, it shall hamper the

completion of the project. The refund of deposited amount will
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also have adverse effect on the other allottees. Therefore, the
relief sought by the complainant cannot be allowed. However,
as per proviso to section 18(1) of the Act, the complainant shall
be paid interest for every month of delay calculated at the
prescribed rate of 10.75% per annum till the handing over of

the possession.

i 3

FINDINGS OF THE AUTHORITY
39. The preliminary bbjagtibgls \ raised by the respondent
regarding 1u153§cﬁon o?fth“’e authority stands rejected. The
authority ha %;;;r%plete"'jlrfis_doi'c‘tion' to d:eci.'de the complaint in
regard to non:éo;ripliance of obligations by the promoter as
held in Simmi Sikka V/s M/s EMAAR MGF Land Ltd. leaving
aside compensation which is to be decided by the adjudicating

officer if pursued by the complainant at a later stage.

40. As per notification’ no. 1/92/2017-1TCP dated 14.12.2017

issued by Department of Town and Country Planning, the
jurisdiction of Real Estate Regulatory Authority, Gurugram
shall be entire Gurugram District for all purpose with offices

situated in Gurugram. In the present case, the project in
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question is situated within the planning area of Gurugram
district, therefore this authority has complete territorial

jurisdiction to deal with the present complaint.

The case of the complainant is that he had booked a unit no. T-
24-703, in project “TERRA “Sector 37-D, Gurugram, flat

buyer’s agreement to ,_,t_lgi-s' .éffect ‘was executed inter-se the
(eae > .,Ek %@&é{. = I

.é%é;w

parties on 10.01.2013. By_vtrtue of clause 1.6, respondent was

duty bound to deliver the unit to the complainant within a

period of 42 r;i%f‘i"fhs’ fromthe date of sanction of building plans
N

or execution ofagreement which comes out to be 10.01.2017.

|

Till date, the%respondent ha§ not gwen the possession to the

%s

&&&&&&

of possession is 12. 10 2020
¥

3&&‘

&
. Considering wthe facts and circumstances of the matter, the

F

authority is 'of the considered view that the complainant is
entitled for delayed possession charges at the prescribed rate
of interest as per terms of section 18(1) of Real Estate

(Regulation and Development) Act, 2016.
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The complainant made a submission before the authority
under section 34(f) to ensure compliance of the obligations

cast upon the promoter.

The complainant requested that necessary directions be
issued by the authority under section 37 of the Act ibid to the
promoter to comply with the provisions of the Act and to fulfil

its obligations.

DECISION AND DIRECTIONS OF THE AUTHORITY:

- £ >

After takingg i_ﬁ'-c'{f' consideration  all ‘the material facts as
adduced and produced by both the parties, the authority
exercising povye}r_s vested in it under section 37 of the Real

Estate (Regulatia’n.‘and.De’velopment] Act, 2016 hereby issue

the following di.liecti_on to-the buyer-in the interest of justice
1 /A B B« B /0

. fe:
£ 4

and fair play:

i. Thé 'éépoh‘dént is directed to pay interest at the
prescribed rate of 10.75% per annum on the amount
deposited by the complainant with the respondent
on the due date of possession i.e. 10.01.2017 till offer

of possession to the complainant.
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ii. The interest accrued so far shall be paid within a
period of 90 days of this order and thereafter on 10t

of subsequent month.

iii. Pre-EMI paid so far by the respondent shall be

adjusted at the time of final payments.

iv. Respondent is a;ljfsliq_."directed to pay the penalty
imposed on him;;ith fhe authority within 30 days.
46. The orderis pronounced
47. Case file be c0n31gned to ;hénl.'ééi&stry.

(Sami umag']" " (Subhash Chander Kush)
Member \¢ N I | . © Member

Haryana Real Esta:;t'e Regulatory Authority, Gurugram

Dated: 28.02.2019

Corrected judgement uploaded on 10.06.2019

Page 28 of 28



HARER

GURUGRAM Complaint No. 1214 of 2018

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM

Complaint no. : 1214 0of 2018
First date of hearing: 28.02.2019
Date of decision : 28.02.2019

Mr. Anirudh Badia
H.no. 25, First Floor, Palam Vihar, Block C-
1, Gurugram-122001

Complainant
Versus
M/s BPTP Ltd. (Through its Managing
Director)
Office: Plot No. 15, Udhyog Vihar Phase-4,
NH-8, Gurugram
Respondent

CORAM:
Shri Samir Kumar Member
Shri Subhash Chander Kush Member
APPEARANCE:
Shri Sukhbir Yadav Advocate for complainant
Shri Shanshak Bhushan and Advocates for the respondent
Ms Sakshi Khatter

ORDER

1. A complaint dated 08.10.2018 was filed under section 31 of
the Real Estate (Regulation and Development) Act, 2016 read
with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 by the complainant Mr. Anirudh
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Badia against the promoter M/s BPTP Ltd., on account of

violation of the section 11(4)(a) of the Act ibid.

Since, the flat buyer’s agreement has been executed on
10.01.2013 i.e. prior to the commencement of the Real Estate
(Regulation And Development) Act, 2016, therefore, the penal
proceedings cannot initiated retrospectively. Hence, the
authority has decided to treat the present complaint as an
application for non-compliance of contractual obligation on
the part of the promoter/respondent in terms of section 34(f)

of the Real Estate (Regulation and Development) Act, 2016
The particulars of the complaint are as under: -

Nature of the project: group housing society
DTCP license no: 83 0of 2008 and 94 of 2011
RERA registration: 299 of 2017 dated 31.10.2017
Valid upto : 12.10.2020

1. Name and location of the project | “TERRA”, Sector-37D,
Gurugram, Haryana

2. Project area 19.74 acres
3. Payment plan Subvention plan as per
allotment letter

4, Date of flat buyer’s agreement 10.01.2013

5. Allotment letter 06.12.2012

Page 2 of 28



=op

&0 GURUGRAM Complaint No. 1214 of 2018

6. Unit no. T-24-703 , 7t floor,
tower T24

7. Area of unit 1691 sq. ft.

8. Date of booking 07.08.2012

9. | Addendum executed on 10.02.2014

10. | Tripartite agreement executed 24.12.2012

11. | Basic sale price Rs. 88,77,750/-

12. | Total consideration Rs.1,10,84,084/-

13. | Total amount paid by the Rs 1,06,40,413.78/-
complainant

14. | Due date of Possession as per 10.01.2017

clause 1.6 of the flat buyer’s
agreement within s period of 42
months from the date of sanction
of the building plan or execution
of the flat buyer’s agreement +
clause 1.18 grace period of 180

Date of sanction of the
building plan is not
available on record so
due date will be taken
date of execution of

agreement
days
15. | Delay in handing possession 2 years 1 month and 18
days

16. | Delay possession charges as per | Rs.5/- per sq. ft. of the
clause 6.1 super area for every

e s month of delay

Chairman

4. Taking cognizance of the complaint, the authority issued
notice to the respondent for filing reply and for appearance.
Thereafter, again notice was sent to respondent but despite

service of notice the respondent neither appeared nor file

Page 3 of 28



HARER

GURUGRAM Complaint No. 1214 of 2018

reply to the authority. As the respondent has failed to submit
the reply in such period, despite due and proper service of
notices, the authority may proceed ex-parte on the basis of the
facts available on record and adjudge the matter in the light of
the facts adduced by the complainant in its pleading.
Therefore, case is being proceeded ex-parte against the

respondent.
FACTS OF THE CASE:

5.  The complainant submitted that the respondent party BPTP
Limited, is a company incorporated under the Companies Act,
1956 having is registered office at: M-11, middle circle
canaught circus New Delhi - 110001, corporate office : BPTP
Crest, 15, Udyog Vihar, Phase - 1V, NH -8, Gurgaon - 122015,
Haryana (hereinafter called the developer/ builder /
respondent) and the project in question is known as BPTP

Terra, Sector -37D, Gurugram, Haryana (hereinafter called the

project) .

6. The complainant submitted that as per section 2(zk) of the

Real Estate (Regulation and Development) Act, 2016, the
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respondent falls under the category of “Promoter” and is
bound by the duties and obligations mentioned in the said act.
and is under the territorial jurisdiction of this hon’ble

regulatory authority.

7. The complainant submitted that he and his family members
were anxious to buy of their own independent flat to live in a
safe and secure environment and this is the right time to own
it for his old aged parents. Complainant got to know about
Terra project situated at, Sector — 37D, Gurugram, promoted

by a reputed BPTP Limited i.e. the respondent party.

8. The complainant submitted that on 08.08.2012 complainant /
petitioner Mr. Anirudh Badia booked a 3 BHK flat admeasuring
1691 sq. ft. bearing flat no. T24-703 in project “Terra” in Sector

- 37D, Gurgaon and paid Rs. 6,00,000/- (six lakhs) booking

-

e amount along with application form._The flat was purchased

under the subvention payment plan for sale consideration

of Rs. 1,10,84,084/-. (one crore, ten lakhs eighty four

thousand and eighty four)
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The complainant submitted that on 06.12.2012, respondent
issued a provisional allotment letter in favour complainant of

for flat no. T24- 703 in project “Terra” in Sector -37D, Gurgaon.

The complainant submitted that on 13.01.2013, A preprinted
flat buyer’s agreement and an addendum to the buyer’s
agreement was executed between complainant and BPTP
Limited & Countrywide Promoters Pvt. Ltd. As per flat buyer’s
agreement, respondent have to give the possession of flat

within a period of 42 months i.e. 10.06.2016.

The complainant submitted that the complainant / petitioner
has taken loan of Rs. 88,67,000/- (eighty eight lakhs sixty
seven thousand) from HDFC Ltd. against the subject flat and
paid demand of Rs. 38,63,895/- (thirty eight lakhs sixty three
thousand eight hundred and ninety five) under interest
subvention payment plan on 31.01.2013. As per tripartite
agreement respondent / builder have to bear the liability

of interest till 30.06.2015.

The complainant submitted that he continued to pay the

remaining installment as per the payment schedule of the flat
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13.

14.

buyer’s agreement and have already paid the more than 95%
amount i.e Rs. 1,06,04,206.78/- (one crore six lakhs four
thousand two hundred six and seventy eight passa till date
10.11.2016 along with interest and other allied charges of
actual purchase price, but when complainant observed that
there is no progress in construction of subject flat for a long
time, he raised his grievance to respondent(s). Though
complainant was always ready and willing to pay the
remaining installments provided that there is progress in the

construction of flat.

The complainant submitted that since June, 2016 complainant
and his father (GPA Holder) regularly visiting to the office of
respondent as well as construction site and making efforts to
get the possession of allotted flats, but all in vain, in spite of
several visits by the complainant. The complainant never been
able to understand/know the actual status of construction.
Though towers seem to be built up but no progress is observed

on finishing and landscaping work.

That the main grievance of the complainant in the present

complaint is that in spite of complainant paid more than 95%
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of the actual amounts of flats and ready and willing to pay the
remaining amount, the respondent party has failed to deliver

the possession of flat.

The complainant submitted that the complainant had
purchased the flat with intention that after purchase, his
family will live in own flat. That it was promised by the
respondent party at the time of receiving payment for the flat
that the possession of fully constructed flat along like
basement and surface parking, landscaped lawns, club/ pool,
school, EWS etc. as shown in brochure at the time of sale,
would be handed over to the complainant as soon as

construction work is complete i.e. by June 2015.

That the work on other amenities, like external, internal MEP
(services) not yet completed. Now it is more than 6 years from
the date of booking and even the constructions of towers are
not completed, clearly it shows the negligence towards the
builder. As per project site conditions it seems that project
takes further more than one year to complete in all respect,

subject to willingness of respondent to complete the project.
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The complainant submitted that for the first time cause of
action for the present complaint arose in January, 2013,
when the buyer agreement containing unfair and
unreasonable terms was, for the first time, forced upon the
allottees. The cause of action further arose in 2016, when the
respondent party failed to handover the possession of the flat
as per the buyer agreement. Further the cause of action again
arose on various occasions, including on: a) November 2016;
b) January 2017; c) June, 2017, d) November, 2017; e)
March. 2018, and on many times till date, when the protests
were lodged with the respondent party about its failure to
deliver the project and the assurances were given by them that
the possession would be delivered by a certain time. The cause
of action is alive and continuing and will continue to subsist till
such time as this hon’ble authority restrains the respondent
party by an order of injunction and/or passes the necessary

orders.

The complainant submitted that the complainant is entitled to
get refund the paid amount along with interest @ 18% per

annum from date of booing to till the date of refund. The

Page 9 of 28



C2)
wa

19.

HARER

GURUGRAM Complaint No. 1214 of 2018

complainant is also entitled to get Rs. 1,00,000/- (one lakh)

towards the cost of litigation. The complainants are also

entitled for any other relief which they are found entitled by

this hon’ble authority.

ISSUES RAISED BY THE COMPLAINANTS:

The following issues have been raised by the complainant:

ii.

iii.

iv.

Whether the developer has violated the terms and

condition of the flat buyer’s agreement?

Whether complainant is entitled for interest for every
month of delay from due date of possession till the
handing over of the possession under section 18 of

RERA Act.?

Whether there is any reasonable justification for not

completing the construction of the project?

Whether there has been deliberate or otherwise,
misrepresentation on the part of developer for delay in

giving possession?

Whether the complainant is entitled for refund of his

entire deposited amount?
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RELIEF SOUGHT BY THE COMPLAINANT:

20. In view of the facts mentioned the following reliefs have been

sought by the complainants:

i.

ii.

iii.

Respondent party may kindly be directed to refund
the amount Rs. 1,06,04,206.78/- (one crore six lakhs
four thousand two hundred six and seventy eight
passa paid by the complainant to the respondent
party as installments towards purchase of flat along
with interest @ 18% per annum compounded from
the date of depositunder section 18 & 19(4) of RERA

Act.

Respondent party may Kindly be directed to pay an
amount of Rs.1,00,000/- (one lakh) as litigation

expenses; (Justification:- Cost of litigation).

Respondent party may kindly be directed to refrain
from giving effect to the unfair clauses unilaterally

incorporated in the flat buyer agreement.
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iv.

Any other relief / direction which the hon’ble
authority deems fit and proper in the facts &

circumstances of the present complaint.

That in the interest of justice, this authority should
pass strict and stringent orders against errant
promoters and developers who take huge
investments from innocent investors and then deny
them the right to take possession as agreed at the
time of sale. The purpose and legislative intent
behind setting up this authority should also be kept
into consideration while deciding the present
complaint as the respondent has not only treated the

complainant unfairly but many other such buyers.

REPLY ON BEHALF OF RESPONDENT

21. The respondent submitted that the present complaint under

reply has been filed without application of mind to the facts

and circumstances and the controversy involved in the present

case and is liable to be dismissed in the interest of justice. It is

further submitted that the present complaint filed by the
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complainant is wholly misconceived, erroneous, unjustified
and untenable in law besides being hasty, extraneous and have
been filed in order to unlawfully gain at the expense of the
respondent. [t is further submitted that the averments made in
the present complaint are denied for being false and
misleading except to the extent specifically admitted herein or

are in consonance with the submissions made hereunder.

The respondent submitted that the respondent had diligently
applied for registration of the project in question i.e. “Terra”
located at Sector-37D, Gurugram including Towers-T-20 to T-
25 & EWS before this hon’ble authority and accordingly,
registration certificate dated 13.10.2017 was issued by this
hon’ble authority wherein the registration for the said project
is valid for a period commencing from 13.10.2017 to

12.10.2020.

. The respondent submitted that the complainant has

approached this hon’ble authority with unclean hands i.e. by
concealing and misrepresenting facts material to the present
purported complaint. It is submitted that the Hon’ble Supreme

Court in a plethora of cases has held that anyone approaching
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court must come with clean hands as any
concealment/misrepresentation of facts amount to fraud not
only on the respondent but also on the court and as such, the
complaint warrants dismissal without any further
adjudication. In this regard, reference may be made to the

following:

i.  Itis submitted that the complainant has failed to disclose
before this hon’ble authority that the complainant has
approached the respondent through a broker namely
“Earth Realty” after conducting due diligence and after
satisfying himself about all the aspects of his investment,
for booking a unit in the project of the respondent. The
complainant has further failed to disclose that the
respondent has also offered an inaugural discount of Rs.

750/- sq. ft. to the complainant.

ii. The complainant has concealed from this hon’ble
authority that the complainant has been a habitual
defaulter in making payments of the instalments as and
when demanded by the respondent in terms of the agreed

payment plan. The complainant has also concealed from
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this hon’ble authority about various reminder letters sent
to the complainant for payment of the outstanding

amount.

iii. The complainant has further concealed from this hon’ble
authority regarding various construction updates being

shared by the respondent to the complainant.

iv. The complainant has further concealed from this hon’ble
authority that under the subvention payment plan opted
by the complainant, the respondent has disbursed an
amount of Rs. 8,81,454.08/- to the bank on behalf of the

complainant.

24. The respondent submitted that the relief(s) sought by the
complainant are unjustified, baseless and beyond the
scope/ambit of the agreement duly executed between the
parties, which forms a basis for the subsisting relationship

between the parties. It is further submitted that the

complainant has entered into the said agreement with the
respondent with open eyes and is bound by the same. It is

further submitted that the relief(s) sought by the complainant
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travel way beyond the four walls of the agreement duly
executed between the parties. It is submitted that the
complainant while entering into the agreement has accepted
and is bound by each and every clause of the said agreement,
including clause-6.1 which provides for delayed penalty in
case of delay in delivery of possession of the said flat by the

respondent.

[t is further submitted that the detailed relief claimed by the
complainant goes beyond the jurisdiction of this hon’ble
authority under the Real Estate (Regulation and Development)
Act, 2016 and therefore the present complaint is not

maintainable qua the reliefs claimed by the complainant.

It is further submitted that, the above submission implies that
while entering into the agreement, the complainant had the
knowledge that there may arise a situation whereby the
possession could not be granted to the complainant as per the
commitment period and in order to protect and/or safeguard
the interest of the complainant, the respondents have
provided reasonable remedy under clause-6.1, and, the

complainant having accepted to the same in totality, cannot
Page 16 of 28



O
HHa W

27.

28.

HARER

GURUGRAM Complaint No. 1214 of 2018

claim anything beyond what has been reduced to in writing

between the parties.

In this regard, reference may be made to section-74 of the
Indian Contracts Act, 1872, which clearly spells out the law
regarding sanctity and binding nature of the ascertained
amount of compensation provided in the agreement and
further specifies that any party is not entitled to anything
beyond the same. Therefore, the complainant, if at all, is only

entitled to compensation under clause-6.1 of the agreement.

The respondent submitted that it is very important to note that
the Rule 8 deals with documents executed by and between
promoter and allottee after registration of the project by the
promoter, however with respect to the documents including
agreement for sale/ flat buyers agreement/plot buyers
agreement executed prior to the registration of the project
which falls within the definition of “Ongoing Projects”
explained herein below and where the promoter has already
collected an amount in excess of 10 percent of the total price
Rule 8 is not applicable. The aforesaid view stated in the

preceding para is clarified in the rules published by the state
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of Haryana, the explanation given at the end of the prescribed
agreement for sale in annexure A of the rules, it has been
clarified that the developer shall disclose the existing
agreement for sale in respect of ongoing project and further
that such disclosure shall not affect the validity of such existing

agreement executed with its customers.

The respondent submitted that the proposed timelines for
possession being within 42 months from the date of sanction
of building plans or execution of FBA, whichever is later, along
with 180 days of grace period was subject to force majeure
circumstances and circumstances beyond control of the
respondent. However, the complainant has indulged in
selective reading of the clauses of the FBA whereas the FBA
ought to be read as a whole. It is further submitted that the
construction is going on in full swing and the respondent is
making every endeavor to hand over the possession at the

earliest. However, the following are noteworthy:-

The parties had, vide clause 5.1 of the FBA [clause G (1) of the
booking application], duly agreed that subject to force majeure

and compliance by the complainant of all the terms and
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conditions of the FBA, the respondent proposes to hand over
possession of the flat to the complainant within 42 months
from the date of sanction of the building plans or execution of
the FBA, whichever is later along with a further grace period

of 180 days.

30. The respondent submitted that the proposed timelines for
possession have been diluted due to defaults in making timely
payment of installments by various allottees of the project
Terra including the complainant herein. In this regard,

reference may be made to the following:

i. ~ That the project in question was launched by the
respondent in August 2012. [t is submitted that while the
total number of flats sold in the project “Terra” is 401, for
non- payment of dues, 78 bookings/ allotments have
since been cancelled. Further, the number of customers of

the project “Terra” who are in default of making payments

for more than 365 days are 125. Hence, there have been
huge defaults in making payments of various instalments

by large number of applicants in the Project.
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ii. That it is well known fact that the projected timelines for
possession are based on the cash flow. It was not in the
contemplation of the respondent that the allottees
would hugely default in making payments and hence,

cause cash flow crunch in the project.

iii. That vide clause 7.3 of the FBA, an option to cancel the
allotment is available to the complainant, however,
acceptance of the same is on discretion of the
respondent. It is pertinent to mention herein that the
project in question is at advance stage of construction. It
is submitted that the respondent shall stand by its
commitment as per the terms of FBA. It is further
submitted that the respondent has already invested
huge money and at this stage cancelling the allotment is

not acceptable.

iv. That vide clause-G.2 of the application for allotment,

which was later reiterated vide clause 6.1 of the FBA, it
was duly agreed between the parties that subject to the
conditions mentioned therein, in case the respondent

fails to hand over possession within 42 months from the
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date of sanctioning of the building plans or execution of
FBA, whichever is later along with 180 days of grace
period, the respondent shall be liable to pay to the
complainant compensation calculated @ Rs.5 per sq. ft.
for every month of delay. It is further submitted that the
parties had agreed the penalty in case of delay in offering
possession prior to entering into the transaction. Prior
to entering into the transaction, the parties had further
agreed vide clause G.2 of the booking application that in
case the complainants fail or default in making timely
payment of any of the instalments, then the
complainants would not be eligible for delay
compensation and the said understanding was also
reiterated in clause 6.1 of the FBA. Thus, the
understanding between the parties regarding

compensation for delay in offering of possession had

been agreed and accepted prior to entering into the

transaction.

31. The respondent submitted that the respondent had diligently

applied for registration of the project in question i.e. “Terra”
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located at Sector-37D, Gurugram including Towers-T-20 to T-
25 & EWS before this hon’ble authority and accordingly,
registration certificate dated 13.10.2017 was issued by this
hon’ble authority wherein the registration for the said project
is valid for a period commencing from 13.10.2017 to

12.10.2020.

It is submitted that with regard to the construction of the
tower in which the unit in question is located, work such as
structure, brick work, door frames, internal and external
plaster, IPS flooring have been completed. It is further
submitted that the status of the construction in tower T-24 is
at an advanced stage and for the remaining construction, work
is going at full pace at the site and the respondent shall be

handing over the possession shortly.

DETERMINATION OF ISSUES

33.

After considering the facts submitted by the complainant,
respondent and perusal of record on file, the issue wise

findings are as hereunder:
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With respect to first and second issues raised by the
complainant the authority came across clause 1.6 of flat
buyer’s agreement, the possession of the said apartment was
to be handed over within period of 42 months from the date of
sanction of the building plan or execution of the flat buyer’s
agreement whichever is later. In present case due date of
possession will be calculated from the date of execution of flat
buyer’s agreement. The flat buyer’s agreement was executed
on 10.01.2013. Therefore, the due date of possession comes
out to be 10.01.2017 and the possession has been delayed by

2 years 1 month and 18 days till the date of decision.

Therefore, under section 18(1) proviso to pay interest to the
complainant, at the prescribed rate, for every month of delay
till the handing over of possession. The prayer of the
complainant regarding payment of interest at the prescribed
rate for every month of delay, till handing over of possession
on account of failure of the promoter to give possession in
accordance with the terms of the agreement for sale as per
provisions of section 18(1) is hereby allowed. The authority

issues directions to the respondent u/s 37 of the Real Estate
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(Regulation and Development) Act, 2016 to pay interest at the
prescribed rate of 10.75% per annum on the amount
deposited by the complainant with the promoter on the due
date of possession i.e. 10.01.2017 upto the date of offer of

possession.

With respect to third issue raised by complainant, the
authority is of view that there is no reasonable justification on
part of the respondent for not completing the construction of

the project.

With respect to fourth issue raised by complainant, the
complainant has not produced any material document and has
only made assertions in issues. Thus, without any proof or

document the said issue become infructuous.

. With respect to fifth issue raised by the complainant, the

project is registered vide RERA registration: 299 of 2017
dated 31.10.2017, valid wupto: 12.10.2020 with the
authority. The authority is of the view that in case refund is
allowed in the present complaint, it shall hamper the

completion of the project. The refund of deposited amount will
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also have adverse effect on the other allottees. Therefore, the
relief sought by the complainant cannot be allowed. However,
as per proviso to section 18(1) of the Act, the complainant shall
be paid interest for every month of delay calculated at the
prescribed rate of 10.75% per annum till the handing over of

the possession.

FINDINGS OF THE AUTHORITY:

39.

The preliminary objections raised by the respondent
regarding jurisdiction of the authority stands rejected. The
authority has complete jurisdiction to decide the complaint in
regard to non-compliance of obligations by the promoter as
held in Simmi Sikka V/s M/s EMAAR MGF Land Ltd. leaving
aside compensation which is to be decided by the adjudicating

officer if pursued by the complainant at a later stage.

. As per notification no. 1/92/2017-1TCP dated 14.12.2017

issued by Department of Town and Country Planning, the
jurisdiction of Real Estate Regulatory Authority, Gurugram
shall be entire Gurugram District for all purpose with offices

situated in Gurugram. In the present case, the project in
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41.

question is situated within the planning area of Gurugram
district, therefore this authority has complete territorial

jurisdiction to deal with the present complaint.

The case of the complainant is that he had booked a unit no. T-
24-703, in project “TERRA “Sector 37-D, Gurugram, flat
buyer’s agreement to this effect was executed inter-se the
parties on 10.01.2013. By virtue of clause 1.6, respondent was
duty bound to deliver the unit to the complainant within a
period of 42 months from the date of sanction of building plans
or execution of agreement which comes out to be 10.01.2017.
Till date, the respondent has not given the possession to the
complainant. The projectis registered project and revised date

of possession is 12.10.2020.

Considering the facts and circumstances of the matter, the
authority is of the considered view that the complainant is
entitled for delayed possession charges at the prescribed rate
of interest as per terms of section 18(1) of Real Estate

(Regulation and Development) Act, 2016.
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43. The complainant made a submission before the authority
under section 34(f) to ensure compliance of the obligations

cast upon the promoter.

44. The complainant requested that necessary directions be
issued by the authority under section 37 of the Act ibid to the
promoter to comply with the provisions of the Act and to fulfil

its obligations.
DECISION AND DIRECTIONS OF THE AUTHORITY:

45. After taking into consideration all the material facts as
adduced and produced by both the parties, the authority
exercising powers vested in it under section 37 of the Real
Estate (Regulation and Development) Act, 2016 hereby issue
the following direction to the buyer in the interest of justice

and fair play:

i.  The respondent is directed to pay interest at the

prescribed rate of 10.75% per annum on the amount
deposited by the complainant with the respondent
on the due date of possessioni.e. 10.01.2017 till offer

of possession to the complainant.
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ii. The interest accrued so far shall be paid within a
period of 90 days of this order and thereafter on 10t

of subsequent month.

iii. Pre-EMI paid so far by the respondent shall be

adjusted at the time of final payments.

iv. Respondent is also directed to pay the penalty

imposed on him with the authority within 30 days.
46. The order is pronounced.
47. Case file be consigned to the registry.

(Samir Kumar) (Subhash Chander Kush)
Member Member

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 28.02.2019
Judgement uploaded on 26.03.2019
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