
HARERA
ffiGUI?UGRAM

BEFORE THE HARYANA REAL E
AUTHORITY, GUR

Com
Date of

1. Sh. Krishan Kumar Radhu
2. Ms. Ashima Dhingra
Addr-ess: D 828, New Friends Colony,
New Delhi 110 025

Versus

Emaar MGF Land Lrd.
Registered address: 306_30g, Square One, (

District Centre, Saket, New Delhi, Delhi 1100
Also, at: ECE, House, 2g Kasturba Gandhi N
Delhi - 110001

CORAM:
Shri Vijay Kumar Goyal
Shri Sanjeev Kumar Arora
APPEARANCE:
Shri AIok Kumar wi[h Shri Amit Kumar
Shri J.K.Dang

ORDER

1. The present complaint dated 16.03.2

complainants under section 31 of the
DevelopmentJ Act, 2016 fin short, the
Haryana Real Estate (Regulation and

short, the RulesJ for violation of section 1

is inter alia prescribed that the promore
obligations, responsibilities and function
Act or the rules and regulations made the
per the agreement for sale executed inter

Proiect and unit related detailsA.
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Complaint

ATE REGIJLATORY
GRAM

int no. : lZ34 of 2021
27.L0.2022lston:

, New

Complainants

Respondent

Member
Member

Ad ocate for the complainants
vocate for the respondent

21 has beer filed by the

al Estate (Regulation and

:) read with Rule 28 of the

lopmentJ ltules, 2017 (in
(4)[a) of the Act wherein it
shall be res:onsible for all

under the provision of the

eunder or to the allottee as

no.1234 of 2O2t
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The particulars of the proiect, the det

amount paid by the complainants, date

possession, delay period, if any, have I

tabular form:

2.

trryh^
I

rils of sale c

of proposed

een detailed

Sr,

No.

Particulars Deta ils

1. Name ofthe project Gurgao r Creens, Sectot

lcres

ousing Colony

,, ,"te, 
"-

t20

2. Total area of the project 13.5 31

3. Nature ofthe proiect Group I

4. DTCP license no. 75 of 2(

Validity of license 30.07.2

Licensee Kamdh( nu Projects Pvt

d vide no. 36

77 for 95829.92

18

5 HRERA registered/ not reg stered Register

05.72.2(

HRERA registration valid up to 31.t2.2C

HRERA extension of registration vide 01of 20 9 dated 02.08.2

Extension valid up to 3L.L2.20

'e R11, page 12

13

'e R4, page 32 o

1101, 1sr floor, l

e R5, page 46 o

6. Occupation certificate granted on 30.05.20

Iannexul

29,07.2A

Iannexur

7. Provisional allotment letter

B. Unit no. GGN-11

Iannexu

9. Area ofthe unit 1650 sq. ft. (super area)

L234 of 2O2t

consideration, the

I handing over the

d in the following

-102, Gurugram.

. Ltd. & Anr.

la) of 2017 dated

sq. mtrs.

I ofreplyl

.ower no.

freplyl
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14.

Complainl no.1234 of ZOZI

13

re R5, page 43 ofreplyl

(q) ri of honding over the possejsio,

terms of this clouse and borringSubject

force tjeure conditions, subject to the
Atlottee having complie.l with olIthe terms
and itions of this lgreement, and not
being in defoult under ony of the provisions
of this reement ond rcmplionce with qll
provisio forma I iti es, d ocu mentotion etc.,
asp ibed by the Compony, the
Com proposes tc hond over the
possess n of the Unit within g6 (Thirtv

subject to timely complionce
of the plovisions of the Agreement by the
Allottee. The Allottt?e agrees and
understlnds thot the t:ompony sholl be
entitled to a grace piriod of S five)

(Empha suppliedJ

[page 59 ofreplyl

74,06.2

74.06.20

Date of execution of buyer,s
agreement

Possession clause

Date ofstart of construction as per
statement of account dated
13.04.2027 at pa9e 9Z of repty

Due date ofpossession

Consideration as per payment plan
annexed with the buyer,s
agreement at page 78 ofreply

Rs.1,25,76,784 / -

Page 3 of31
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HARERA
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15. Total consideration as per
statement of account dated
73.04.2021 at page 97 of reply___-
Total amount paid by the
complainant as per the statement
ofaccount 13.04.2O21atpage 97 of
reDlv

0ffer ofpossession

/ Delay compensation already paid

I by the respondent in terms of rhe

I 
bufer's agreement as per
statement of account dated
13.04.2021 at page 9B ofreply

---.-Delay in handing over possession
w.e.i due date of handing over
possession i.e., 14.06.2016 till date
of offer of possession plus 2
months i.e., 15.03.2021

Rs.1,30,38,618/-

Rs.1,26,67,177 /-

3 r.0s.101e

[annexlre R8, page 10

Rs.3,77,b(f'/-

4years9month2days

76.

77.

18.

t9.

Complainr no.1234 of ZOZL

---]

B. Facts ofthe complaint

3. The complainants made the following submissions in ttLe complaintl

i. The complainants applied for a resid{ntlal unit in the proiect. That
the Emaar allotted to the complainafrt,s unit no. (;GN_11_0101 in
the proiect vide provisional allotmfnt lefter dared 29.07.2013.
Thereafter, parties executed ,n 

"g.f"rn"nt to s€ll, titled as the
apartment buyers agreement dated 

i0.05.2013 (hBA thereafter).
The totalsale consideration for the sald unit is Rs. l,Z1,4Z,SSO.0O /_
That the complainants have pafd to Emaar a sum of

of replyl

Page 4 of31f{
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Rs. 1,2 1,9 8,6 0 1.0 0 rill 10.01.2019

account dated 10.01.2019 issued

That clause 14(a) of ABA provid

possession of the unit within a pe

from the date of start of constructi

additional grace period of 5ffiv

obtaining the completion certifica

respect ofthe unit and/or the proje

III. The agreement to sell provided

II.

force majeure conditions and (iil
complied with all the terms and con

The complainants' stqtes that th
them at any time of any fo
complainants further state that

IV.
with oll terms and conditions of th

That the Emaar's statement of acco

ofPCC foundation was on 14.06.201

Emaar did not complete the constru

possession of the allotted Unit to
appointed time. Therefore, the comp

served a notice dated 18.04.20

of construction. The 36 month

construction expired on 13.06.207 6

for obtaining occupation certificate

complainants conveyed in para 10 o

"10. Our clients do hereby, in vi
in the oJfer of possession
clients terminate the con
The complainants inter ali
"the refund of the all amoun

Page 5 of 31

Complaint no.7234 of 2021

evidenced by the statement of

Emaar.

that Emaar was to handover

iod of 36(Thirty-SixJ months

n. The agreement provided an

J months for applying and

e / occupatjon certificate in

after the period of 36 months.

this period was (iJ "barring

ubiect to thr: allottee having

itions of this agreement..."

promoter has not informed
mojeure conditions. The

ey have punctually complied
agreement to sell.
nt as on 10.01.2019 the start

. Thus, this ir; the date of start

period for completion of

The five morLths grace period

. expired on 13.11.2016. The

ion in time end did not offer

e complairLants within the

ainants through their counsel

9 upon the Emaar. The

the notice:

w of the inordinate delay
tf the apdrtnents to our
t between the parties".
demanded it't the notice,
paid by them toyou with

{r-



HARERA
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interest @ 10.70k per an
payment till the date on w
with interest...,,

The Emaar thereafter sent a poss

04.07.201,9 recelved by the compl

Ietter dated 03.09.2019 recei

05.09.2019. It is dishonestly state
"intimation of possession,, demand

you to take possession...,,. The com

they have not received any possessi

04.07.2019. The complainants are

bound to take possession and have

the refund of the amounts pai

compensation. There is a failure

allotted flat to the complainants I
apartment buyer's agreement.

That the section 11(4)(aJ of The

Development) Acr, Z0L6 (RERA

promoter shall "be responsible for a
and functions of this Act or the Rul

under of allottees as per the ag

agreement to sell, it was an obligatio

the construction, obtain occupa

possession of the apartment to the

between the parties and recorded

between the parties. The promote

obligations under the agreement to

,{L

vil As per clause 16(a) of the ABA reads:

Page 6 of 31

Complaint

um from the date of each
ich the amou,tt is refunded

sion offer by its letter dated

inants on 06.07.2019 and by

by the complainants on

that "The company through

dated 31-M/\y-19, requested

lainants specifically state that

n letter before the letter dated

dvised that they are now not

continued k:gal right to seek

along with interest and

handover possession of the

thin the tirre agreed in the

eal Estate (Regulation And

ereafterl requires that the

I obligations, responsibilities

and Regulations made there

ment to stll..." Under the

of the promrlter to complete

ion certificate and offer

uyer within the time agreed

n C]ause 14(a) of the ABA

have failed to perform its

no.1234 of2021
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"[a)

Even this compensation

contained in clauses 16 (bJ,

Vlll. That the clause 12 of the agreement

essence of the agreement. However,

allottees and does not similarly birld the promoter. Clause 13
dealing with 'delay in payments, and f lause 17 dealing wlth ,failure

to take possession, provide that in cFse of delay c,r default by the
allottee, he shall be liable to pay interpst @ 24% per annum. On the
other hand the exit clause provided |n Clause 26 r:f the allotment
letter reads:

"2_6.1n the event, the a otte" ch)os"s to cancel the booking /allotment and/or the agreement pr is ,i iir)rrti ,irrr"t 
^", 

aconditions inctuding but not timlted 
", 

,iii ,-i""iiti"rirr"a
c.opy of the agreementwithin 30 4ayst i^ ,iriiiri,aiir'in
2 t !,i :y y f: :t, th e c o m p a ny sh lt t u i i i * i'., a-, ri 7, iilri ri oul.-qr: aD rttes and obligations under this ollotment letterand/or agreemenL pursuont to any of the cond.t tions afiresaid,the ollottee understands that tha'co'mpony ,r rri'rl*'" ,i'rtthave the right to reseil the unit ,a rry.iiia pl"iio;;:";i;ir^
the same in any othe, manr", o, tlr"io;;;r;"rr;r1r;;;:';,
happening ofsuch event, the compAny will refund to the allotteethe omount paid by the alla,a,n:,ii'-,ii'",;i,;;;#:::;t,i;t:r:.f ,,;'r,;:'::fri;[:;;
omounts due and payable by the allot"tee. fn" rnoiilr')"rr*,that in case of such canceltoion, ,efuii ,irtj il ,)ri"Z"rffrirZ,
realizo.tion ofsuch refundable amiunt o, 1u,tnrr roijririi""ol
the unit to any third party."

,t Lurt: Lue cumpany ts not able to handover the possession ofthe Ilnit.within the period os stipuloted h"r"ir;;;;;-;;;'":!,
::i:!,!,p:,,?d^ !p:",iaea n owivi r ci;;,s;; ;; ;;;' ; ;;";' i,-,: ::: : 1 on d 3 t have not oq., u, ir"i), 

"ii';" 
;;;;:;; r' ";:;i ;;

'*!!i:'3 :::f.::: _of^compels.qtion @;'R; ; ,;;):';;; ,;.'; ;',
f :,::,' [ :: : ! :: : !'.* "r,t 

h,P u, i; i;; ; ;,:'" ;,;,; ; :i ; :;;
!?::0.:::1y,nths ,or sich e-,,,iii p",t"i, ;:r;|,;;,r#under this agreement,,

Complainl of 2021

was

(c)

subject lo severe lim itat ions

and [d].

provided that time is of the

it applies only againsr the

Page 7 of 31
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That the agreement is one-sided. The

unfalr, and they are harsh, oppressi

the complainants. A perusal of the

reveals stark incongruitjes betwee

IX,

form, in single space and the compl

the dotted lines in these stondordlo

of rules printed therein as part ofthe

respective parties. The allotment
printed in single space, in 10 p
apartment buyer's agreement is a 5

unfair, unreasonable and unconscio

be enforced upon the complainants.

of the said agreement are ex_

unreasonable. The incorporation of
agreement constitutes an unfair trad
to bind complainants with such a co

X, This legal notice was sent to the

companies. The notices were delive

received by email of the respondent:

Emaar. This is an automated respo

of your e-mail. We assure you of a

executives within 02 working days o
"lt would help expedite a respons

unit number in the subject line ofy
also sent by speed post. The track
that 'ltem delivered,.

maar-india.com regist

Complaint no. 12 34 of 2021

erms thereol'are substantially

and unconscionable against

apartment buyers agreement

the options available to the

r is a 13 pages document,

int font siz3. Similarly, the

page docunrent, in a printed

nants were made to sign on

afs as also to accept the set

ntracU in sl)ite of they being

able. The said clauses cannot

In fact, the contractual terms

ie one sided, unfair and

uch one-sidr:d clauses in the

practice. Enlaar cannot seek

ct.

respondent at its email ID

ed by itwith the registrarof

, and the following note was

"Thank you tbr writing in to

to acknowlr:dge the receipt

onse thrc,ugh one of our

receipt ofyour mail.

, if you coull mention your

ur email..." The notices were

port of the notices informs

Page B of31
Iri'
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xt. Emaar did not reply or comply

annum as per rule 15 of the Harya

Development) Rules,20l7. Such in

date of the complaint came to Rs. g

are also entitled to the pendente lite

rate from the date of the complai

entire due amounts to the complain

XI[. The cause of action for filing the co

complainants and against the resp

the complainants applied for allo

project being developed by Emaar.

when the respondent issued allotm

0101 in favour of the complainants

when an apartment buyer's a

parties. It again arose on all such

made the payments to Emaar, and

cum-receipt to complainants. It fu

the agreed period for delivery of p

on 18.04.2019 when the complain

between the parties and demand

with interest. The cause of action co

XIII. The project 'gurgaon greens, in

Gurugram is situated in planning ar

complainants. Therefore, Emaar is

1,21,98,601.00 along wirh interesr

The complainants are entitled to

Adjudicating Officer has complete

Page 9 of31

Complaint no.7234 of 2O2l

ith the legal notice sent by

liable to refi:nd a sum of Rs.

til1 the date of the complaint.

claim interest @ L0.7o/o per

a Real Estate fRegulation and

rest as on 27.02.2021 i.e. the

,60,844.02. l'he complainants

nd future inlerest at the same

till the respondent pays the

ts.

plaint aroso in favour of the

ndent in January 2013 when

nt of a residential unit in the

t further aror;e on 2\r.01.2073

nt letter for unit No. GGN-11-

It again aro:;e on 10.05.2013

nt was executed between the

ions when the complainants

ey issued acknowledgment-

er arose on 1.3.11.2016 when

ession expired. It again arose

nts terminated the contract

the refund of entire amount

tinues.

ector 102, t/illage Dhankot,

a of Gurugram, therefore, the

territorial .iurisdiction vide

iT



HARERA
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commercial in nature so the Ld.

of the real estate proiect is
Adiudicating Officer has the

th territorial jurisdiction. The
subiect matter jurisdict ion along

cause ofaction partially arose at Gu gram.

C. The complainirnts are seeking the fol wing relief:

4. The complainants have sought following ief(sl:

(D Direct the respondent to refund t e entire amount paid by the
complainant to the respondent a

along with interest as per section

rules.

ounting to Rs.1,,21,,98,601 / -

(4) read with rule 15 of the

dismissal.

notification No. 7 /92/201,7 lTCp
(Town and Country planning) dat

present complaint as the nature

complainr no.7234 of 2o2l

ssued by Principal Secretary

l+.72.207i' to entertain the

D. Reply filed by the respondent

The respondent had contested the complaint on the following grounds:

L That the present complaint is not maintainable irL law or on facts.
It is submitted that the present complaint is not maintainable
before this authority under the Real Estate l.Regulation and
Development) Act,201,6 fhereinafter referred to as ,,the Act,, fbr
short) and the Haryana Real Estate (Regulation and Developmentl
Rules,2017, (hereinafter referred to as,,the Rules,,). The present
complaint is liable to be dismissed on this ground alone. Even
otherwise, the complaint is not maintainable in law and merits

II. That the complainants have got no locus standi or cause ofaction
to file the present complaint. The present complaint is basecl on an

page 10 of31
ld



HARERA
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erroneous interpretation of the p sions of th€,Act as well as an

and conditi lns ofthe buyer,sincorrect understanding ofthe te

agreement dated 10.05.2013, as shall be e,rident from the
submissions made in the following paras of the present reply. The
respondent craves leave ofthis autl[ority to refer,to and rely upon
the terms and conditions set out in tfre buyer,s agreement, in detail
at the time of the hearing of the pr$sent complaint, so as to bring
out the mutual obligations and the responsibilities of the
respondent as well as the complainants thereunder.

III. That the present complaint raises s such issues which cannot

The sairi issues requirebe decided in summary prqqeedi

extensive evidence to be led by both the parties and examination
and cross-examination of witnesqes for proper adludication.
Therefore, the disputes raised in the present complaint can only be

adiudicated by the Civil Court. The present complaint deserves to
be dismissed on this ground alond. That the ccmplainants are
estopped by their own acts, conduct, acquiescence, laches,

omissions etc. from filing the presenI comp]aint.

IV, That as per the averments in the complaint, the due date lor offer
of possession was November 2016. Therefore, without prejudice
to the contentions of the respondenl that there has been no delay
or default on the part of the respondent and without adntitting in

Complaint no. L234 ofZ02l

any manner any truth in the allegatiins made by the complainants,
it is submitted that the cause of ,{tion, if any, for filing of the
present complaint arose prior to the date of coming into force of
the present act. Hence, the complairlt is barred by limitation and
liable to be dismissed on this ground also.

Page11of31
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That the complainants are not,,allo " but are actually investors
who have purchased the unit i question as a speculative

that the conlplainant has two

ing unit no. cGN-15-0301 &

Complaint no. 1234 of 2OZl

investment. It is pertinent to mentio

more units in the same pro,ect ha

under. Furthermore, the respond nt has alreirdy credited an

unt of the complainants. Theamount of Rs. 3,77,963/- to the

complainants have also made ce n payments on account of
delayed payment charges. Without

respondent, delayed interest if any

rejudice to the rights of the

amounts deposited by the allottees

has to calculated only on the

complainantrs and not on any

or any payment made by theamount credited by the responden

allottees/complainants towards de paymer t charges (DpC)

or any taxes/statutory payments etc

VI. That right from the very beginning, complainants had delayed

in making timely payment of the in

plan voluntarily chosen by them.

talments as lrer the payment

GGN-14-0201 for which two separ

before this authority. That the

persistent defaulters who have fail

consideration as per the payme

complainants have concealed the r

te complaints have been filed

omplainants are wilful and

to make payment of the sale

t plan opted by them. The

al and true facts which are as

e payment request letters
issued by the respondent to the comdlainants have been appended

as annexure 19 [colly). HVAT p{yment request letter dated
17.04.2077 is annexed hereto as an{exure r10. I'he statement of
account dated 13.04.2021 reflectin$ the paymerrts made by the
complainants as well as the delayed payment interest levied on the

been appended as annexurecomplainants by the respondent has

Page 12 of 31
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Complaint no. 1234 of 2021

17. The calculation

complainants and

including common

annexure r 12.

sheet reflectin

the outstandin

area mainten

the payments

dues payable

ce charges, is

made by the

as on date

annexed as

VII. That it is pertinent to mention he in that as per the terms and

conditions of the buyer's agreement, the complainants were under
a contractual obligation to make ti
payable under the buyer's agreeme

of payment failing which the respon

registration certificate dated 0S.1

annexure r1. Thereafter, the respo

ely payment of all amounts

t, on or before the due dates

ent is entitled to levy delayed

red till 31.12.2018. The

2017 is annexed hereto as

payment charges in accordance ith clause 1.2[c) read with
clauses 12 and 13 ofthe buyer's ment. That in the meanwhile,

the respondent registered the proj

act. the proiect had been initially

t under the provisions of the

dent applied for extension of
REREA registration. consequently, tension of RIIRA registration

certificate dated 02.08.2019 fan re r2) had been issued by
this authority to the respondent till 1.12.2019.

VIII. That upon receipt of the occupatio certificate, the respondent
offered possession ofthe unit in question to the complain:rnts vide
letter dated 31.05.2019, which is annexure rg. The complainants
were called upon to remit balance amount as per the statement
attached with offer of possession and also to complete the
necessary formalities and documentation so as to enable the
respondent to hand over possessjon of tho unit to the
complainants. It is pertinent to mention herein that compensation

amounting to Rs. 3 ,77 ,963 /- was also credited to the complainants

Pag€ 13 of 31
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although in accordance with clause 16(c) ofthe buyer,s agreement,

the complainants, being in default of the buyer,s agreement were

not entitled to any compensation fncm the respc,ndent. However,

instead ofclearing their outstanding dues and taking possession of

the unit, the complainants addressed frivolous correspondence to

the respondent. Till date, the complainants have r.ot come forward

to take possession of the said unilt. [t was not out of place to

mention that the possession ofthe said unit had been offered to the

complainants by the respondent way back vide letter of offer of
possession dated 31.05.2019. That upon dispatch ofletter ofoffer
of possession, the liabilities and obligations of the respondent as

enumerated in the allotment letter/buyer's agre(,ment stand fully

satislied. 'Ihus, the complainants are estopped from liling the

present complaint. The complaint is not maintainable after

issuance of the Ietter of offer of possession by the respondent.

That it is most respectfully submitted that the contractual

relationship between the complainants and the respondent is

governed by the terms and conditions of the buyer's agreement

dated 10.05.2013. Clause 12 of the buyer's agroement provides

that time shall be the essence of the contract in respect of the

allottee's obligation to perform/observe all otrligations of the

allottee including timely payment oIthe sale consideration as well

as other amounts payable by the allottee under the agreement.

Clause 13 of the buyer's agreement, inter alia, provides for lely of

interest on delayed payments by the allottee.

That clause 14 of the buyer's agreement provides that subiect to

Complaint no. 1234 of 2021

IX.

X.

Page 14 of 31
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beyond the control of the respo

not being in default of any of the te

the respondent expects to deliver

period of 36 months from the date o

months grace period. in the case of

payment crr delay on account of

respondent, the time for delivery

automatically. In the present case,

who has failed to make timely paym

the payment plan and is thus in b

The time period for delivery of p

extended in the case of the Complai

defaults by the complainants, th

possession stands extended in acco

the buyer's agreement, till payment

the satisfaction of the respondent.

xt. That in so far as payment of

Complaint no. 12 34 of 2021

nt, and subject to the allottee

s and conditions of the same,

ssession of the unit within a

start of construction plus five

elay by the allottee in making

ns beyond the control of the

possession stands extended

e complainants are defaulters

nt ofsale consideration as per

ch of the buyer's agreement.

ession automatically stands

ants. On account of delav and

due date for delivery of

ance with clause 1a(b)(iv) of

of all outstan.ding anlounts to

mpensatio n,/i nterest to the

complainants are concerned, it is su$mitted that the complainants,

being in default, is not entitled ,o ln, .ornr"n.ution in terms of

clause 16[c) of the buyer's agreemfnt. Furthernlore, in terms of

clause l6(dJ ofthe buyer's agr"".n"d,, no.ornp"nsation is payable

due to delay or non-receipt of the occuprrtion certificate,

completion certificate and/or any otirer permissic,n/sanction from

the competent authority. Neverthelels, the resporrdent has paid an

amount of Rs. 77 ,005 /- as benefit on account of a nti-profiting, Rs.

7 ,548/ - has been credited by the respondent to the account of the

complainant towards compensation as a gesture of goodwill.

Page 15 of 31
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without pre,udice to the contentio

interest if any has to calculated onl

the allottees/complainant towards

the unit in question and not on

respondent, or any payment made

towards delayed payment charges

payments etc.

XII. That as has been submitted in the

reply, the respondent had com

unit/tower by December 2018 and

occupation certificate on 37.12.20

was issued by the competent au

respectfully submitted that after su

issuance of the occupation certifi

held liable in any manner for the

authority to process the applicati

certificate. Thus, the said period ta

XIII, That it is submitted that seve

in issuing the occupation certifica

Sovernmeltt/statutory authorities

permissions etc., necessarily have to

the time period for delivery of posse

complainants have defaulted in tim

installments which was an essential

requirement for conceptualization

project. Furthermore, when the p

payments as per schedule agreed u
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s of the respondent, delayed

on the amou nts deposited by

e basic principal amount of

ny amount credited by the

by the allottees/complainant

(dpc) or any' taxes/statutory

receding pares of the present

leted consl.ruction of the

ad applied fc r issuance of the

8. The occupation certificate

ority on 30.05.2019. It is

mission of the application for

, the respondent cannot be

me taken b,,r the competent

n and issue the occupation

by the competent authority

as well as; time taken by

in accordinl; to approvals,

be excluded 'while computing

lon.

allottees, including the

y remittance of payment of

crucial and an indispensable

nd developrnent of the said

sed allottees default in their

n, the failur€r has a cascading

lL
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XIV,

effect on the operations and the co for proper execution of the
project increases exponentially wh s enormou s business losses

pondent, despite default of

nd earnestly pursued the

befall upon the respondent. The r
several allottees, has diligently

development of the project in que

pro.iect in question as expeditiously

no default or lapse on part ofthe res

ofan agreement duly executed prior

The provisions of the act relied u

That, without admitting or acknowl

the allegations advanced by the

prejudice to the contentions of the

submitted that the provisions of th

Complaint no. 1234 of 2O2l

tion and has constructed the

possible. T rereforr:, there is

coming into effect ofthe act.

in favour of the complainants. It

ondent and there in no equity

is evident from the entire
sequence of events, that no ill ity can be attributed to the

respondent. The allegations levell by the cr:mplainants are

totally baseless. Thus, it is most r pectfully su bmitted that the

present complaint deserves to be di issed at the very threshold.

ng the tntth or legality of

complainants and without

respondent, it is respectfully

nature. The provisions of the act ca

act are not retrospective in

ot undo or rnodify the terms

seeking refund or interest cannot b

on by the complainants for

called in to aid in derogation

the buyer's agreement. Theand in negation of the provisions o

complainants cannot claim any relief which is nDt contemplated

under the provisions of the buyer's Egreement. Assumin& without
in manner admitting any delay on lhe part of the respondent in

delivering possession, it is submitted that the interest for the

alleged delay demanded by the complainants is beyond the scope

of the buyer's agreement. The complainants cannot demand any

Page 17 of 31
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interest or compensation beyond o{ contrary to the agreed terms

and conditions between the parties.

XV. That it is evident from the entire sequence ol events, that no

illegality or lapse can be attributed to the respc,ndent. Thus, the

allegations levelled by the complaifants qua rhe respondenr are

totally baseless and do not .".ilt rny consideration by this
authority. The complaint filed by the complainants is nothing but
an abuse of the process of law. Thus, it is nrost re:;pectfully

submitted that the present complaint deserves to be.lismissed at

the very threshold.

6.

Jurisdiction of the authority

The authority observed that it
jurisdiction to ad,udicate the

below:

has territorial as well

present complaint for

€rs subject matter

the reasons given

E.l Territorialiurisdiction

7. As per notification no. l/92/2017-ll'Cp dated 14.12.2017 issued by

Town and Country Planning Department, Haryana the juriscliction of
Real Estate Regulatory Authority, Gurugiam shall be entire Gurugram

District for all purpose with offices situated in Gurugra m. In the present

case, the project in question is situated within the planning area of
Gurugram District, therefore this authorjty has conLplete tr3rritorial
jurisdiction to deal with the present complaint.

E.ll Subiect-matter iurisdiction

8. Section 11(a)[a) of the Act provides thar the prc,morer shall be

responsible to the allottee as per agreement for sale. Section 1 l. [4J [a] is

reproduced as hereunder:

Page 18 of 31
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Section 71

(4) The promoter shall-
(o) be responsiblefor all obligation

under the provisions of this
mode thereunder or to the al
sale, or to the associqtion ofall.
Conveyance ofall the opartmen
may be, to the qllottees, or the
oJ ollottees or the competent a

Section i4-Functions oI the Authority:

344 of the Act provides to ensure
upon the promoters, the ollottees and the
and the rules and regulotions made thereu

m

by

10. Further, the authority has no hitch in proceeding with the complaint and

to grant a reliefofrefund in the present

passed by the Hon'ble Apex Court

Developers Private Limited Vs State of
RCR(Civil),357 and reiterated in cose

and other Vs. Union of India and other

decided on 12.05.2022 wherein ithas been laid down as under;

"86. From the scheme ofthe Act ofwhich o qetoiled reference has been
mode and toking note of pov,/er of adjudi\ation delineot.d with the
regulatory outhority and adjudicoting offrAer, what frnslty culls out is
thot slthough the Act indicotes the distinlt expressions li,le ,refund,,

'interest', 'penalty' and 'compensqtion', a c\njoint reading of Sections
1B and 19 cleorly monifests thotwhen it comes to refund ofthe omount,
and intereston the refund omount, or directing poyment ofinterestfor
deloyed delivery ofpossession, or penalty aid interest thereon, it is the
regulatory outhoriE which hos the power to examine ond determine

th
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re s p o n s i b i I iti e:: a n d fu n cti o n s
or the rules qnd regulotions

os per the agreement for
as the case may be, till the

plots or buildings, as the cose
mon areas to lhe associotion

oriqt, as the catie moy be;

pliance of the obligotions cast
I estote ogen:s under this Act

der.

oted above, the authority has

complaint regarding non-

r as per provisions of section

pe ation which is to be decided

e complainant at a later stage.

atter in view of the judgement

Newtech Promoters and

P. and Ors," 2021-2022(1)

M/s Sana Realtors PvL Ltd,

LP(Civil) No. 13005 oI 2020
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'ble

the

and
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the outcome of o complqint. At the same time, when it comes ta o
question of seeking the relief of adjudging conpensation ond interest
thereon under Sections 12, 14, 1B ond 19, the odjudicqting oflicer
exclusively has the power to determine, keeping in view tl,e collecttve
reading ofSection 71 reod with Section 7Z ofthe Act. ifthe odjudicotion
uncler Sections 12, 14, 1B ond 19 other thon comp(,nsation os
envisqged, if extended to the qdjudicating offcer as prayed that, in our
view, may intend to expand the qmbit and scctpe of the powers and
functions oJ the odjudicating officer under Section Z1 and thot would
be ogoinst the mondate of the Act 2016."

Hence, in view of the authoritative pronouncemenr: of the Hon

Supreme Court in the cases mentioned above the authoriw has

jurisdiction to entertain a complaint seeking refund ol the amount

interest on the refund amount.

11.

F. Findings on the obiections raised by the respondent

F.l Obiection regarding complainants are investors not consumer

The respondent submitted that the complainants are investor and not

consumer/allottee, thus, the complainants are nr)t entitled to the

protection of the Act and thus, the present complaint is not mitintainable.

The authority observes that the Act is enacted to protect the interest of

consumers ofthe real estate sector. It is settled principle ofinterpretation

that preamble is an introduction of a statute and states main aims and

objects of enacting a statute but at the same time prearnble cannot be used

to defeat the enacting provisions of the Act. Furthermore, it is pertinent to

note that under section 31 of the Act, any aggrieved person can file a

complaint against the promoter if the promoter conlravenes or violates

any provisions of the Act or rules or regulations made thereunder. Upon

careful perusal of all the terms and conditions of the buyer's agreement, it

is revealed that the complainants are an allottees/bu yers and they have

paid total price: of Rs. 1,26,61,,1,1,7 /- to the promoter towards purchase of

Page 20 of 31
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and conditions of the buyer's agreeme

and complainants, it is crystal clear that

r. At this statle, it is important to

Act, the same isunder the

"allottee" as well as all the terms

t executed betlveen respondent

the complainants are allottee as

the said unit in the project of the promot

stress upon the definition of term allo

reproduced below for ready reference:

"2(d) "allottee" in relotion to a reol esto project meons the person to

as the cose moy be, hqs been

or leosehold) or otherwise

includes the person urho

whom q plot, aportment or buildi

ollotted, sold (whether as freehol
translerred by the promoter, a

subsequently acquires the soid ol nt through sule, transfer or

otherwise but does not include o

apartrnent or building, as the case m

person to whom such plot,

be, is given on renr"

74. ln view of above-mentioned definition o

the subject unit was allotted to them qy the promoter. The concept of

investor is not defined or referred in the Act. As per the definition given

under section 2 ofthe Act, there will be "ptromoter" and "allottee,, and there

cannot be a party having a status of "ifrvestor". Thr: Maharashtra Real

Estate Appellate Tribunal in its order ["t"d ZO.of.zOlO in appeal no.

0006000000010557 titled as M/s Srusnti Sangam Dtevelopers pvt. Ltd.

Vs. Sarvapriya Leasing (P) Lts, And onrJ has also held that the concept of

investor is not defined or referred in the Act. Thus, the contention of

promoter that the complainant-allottee Ieing investors is not entitled to

protection of this Act stands rejected.

F,U Obiection regarding iurisdiction of authority w.r.t. buyer,s
agreement executed prior to coming into forcL. ofthe Act

The respondent contended that authority is deprived ofthe jurisdiction

to go into the interpretation ol or rights of the parties inter-se in

accordance with the buyer's agreement executed between the parties

Page 21of31
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and no agreement for sale as referred to Under the provisions ofthe Act

or the said rules has been executed intfr se parties. The respondent

further submitted that the provision, oftn" a.t 
"r" 

not retrospective in

nature and the provisions ofthe Act.rnn[t undo o, ,odify the terms of
buyer's agreement duly executed prior t{ coming into effect ofthe Act.

16. The authority is of the view that the Act [rowhere provides, nor can be

so construed, that all previous agreements will be re-written after

coming into force of the Act. Therefore, the provision:; of the Act, rules

and agreement have to be read and interpreterl harmoniously.

However, if the Act has provided for dealing with certain specific

provisions/situation in a specific/particular manner, then that situation

will be dealt with in accordance with the Act and the ru les afte r the date

of coming into force of the Act and the rules. Numerous provisions of

the Act save the provisions ofthe agreements made bel:ween the buyers

and sellers. The said contention has been upheld n the landmark

judgment of Neelkamal Realtors Suburban pvL Ltd. Vs. IIOI and

others, (W.P 2737 of2077) which provides as under;

" 119. Under the provisions of Section 18, the delay in konding over
the possessionwould be counted from the date mentioned in the
agreenent for scrle entered into by the promoter and the
allottee prior to its registration under REM. under the
provisions of RERA, the promoter is given q faciliqt b revise the
date of completion of project ond declare the same under
Section 4, The RERA does not contemplqte rewrititg ofcontract
between the flqt purchaser qnd the promoter.....

122. We hove alreqdy discussed that qbpve stoted provisions of the
REM are not retrospect[ve in natufe. They mqy to some extent
be having a retroactive or quasi r^trodctive effect but then on
that ground the validity of the pryvisions of REI?A cqnnot be
challenged. The Parliament is cotfipetent enougt\ to legislate
law having retrospective or retropctive eJfect. ll lqw can be
even framed to affect subsisting / existing contractual rights
between the parties in the larger public interest, We do not

Page 22 of 37
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have any doubt in our mind that e REP'I, has been framed in
the larger public interest ofter o th rough study and discussion
mode at the highest level by the nding Committee and Select
Commlttee, which submitted its de iled reports.'

17. Also, in appeal no. 173 of 2019 titled as agic Eye Developer Pvt. Ltd,

Vs. Ishwer Singh Dahiya, in order da 17 .1,2.2079 the Haryana Real

Estate Appellate Tribunal has observed-

"34. Thus, keeping in view our afo d discussion, ,ue are of the
consldered opinion that the pro
retroactive to some extent in ope

sions of the llct are quasi
tion and ylllbe apolicable

Br,plc$s of Jomp|etton. Hence
offer/delivery of possession as per
the agreement for sale the allo
interest/delqyed possession charg
interestas provided in Rule 15 oftl
and unreosonable rqte of com
agreementfor sale is liqble to be

n case of alelay in the
e terms and conditions of
shall be entitled to the

on the reqsanoble rote of
rules and one: sided, unfair

nsqtion mentioned in the
ored."

ject to the condition that the

18. The agreements are sacrosanct save d except for the provisions

which have been abrogated by the Act i f. Further, it is noted that the

builder-buyer agreements have been ted in the manner that there

is no scope left to the allottee to negotia any of the clauses contained

therein. Therefore, the authority is ofthe ew that the charges payable

under various heads shall be payable

conditions of the buyer's agreement su

s per the ag;reed terms and

same are in accordance with the plans/permissions,rpproved by the

respective departments/competent authorities and are not in

contravention of the Act and are not unreasonable or exorbitant in

nature.

Findings on the relief sought by the complainants/allottees.
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c. I Direct the respondent to refund the entire amount paid by the
complainant to the respondent amounling to Rs.1,21,9g,601/_ along
wirh interest as per section l9(4) read w]itl rule 15 of the rules.

19. In the present complaint, the complainan{s intend to withdraw from the

project and are seeking return of the afnount paia by it in respect of

subrect unit along with interest at the prefcribed rate as provided under

section 18(1) of the Act. Sec. 18(1) of tnf n.t is reprc,duced below for

ready reference.

"Section 7B; - Return ofamount qnd compensation
18(1). lfthe promoter fails to complete or is unable to give Lossessiot.t of
an apartment, plot, or building.-
(a) in occordonce with the terms ofthe agreement for saIe or, os the cose

mcty be, duly completed by the date specified therein; or
[b) due to discontinuance ofhis business os a developer on occount of

suspension or revocation of the registration under t]/l,s Act or,for
any othe'r reoson,
he shall be liable on demond to the ollottees, in case the qllottee
wishes to withdraw from the project, without prejudice io ony other
remedy availqble, to return the omount received by him in
respect of thqt apqrtment, plot, building, os the cose may be,
with interest at such rate qs may be prescribed in this behotf
inclucling compensation in the manner qs provided under this Act:
Providetl thot where an allottee does not intend to \,yithdroul from the

project, he sholl be paid, by the prontoter, interestfor every month of delay,

tillthe handing over ofthe possession, ot such rate os may be pre,scribed_,,

20. As per clause 14 ofthe flat buyer agreement dated 10.05.2013 provides

for handing over of possession and is reproduced belo,,v:

14. POSSESION

(a) Time of handing over the possession

Subject to terms ofthis clouse ond borring Jorce majenre conditions,
subject to the Allottee hoving complied with all the terns and
conditions of this Agreement, and not being in default under ony of
the provisions of this Agreement and compliance with oll provtJrcn5,

fotmalities, documentation etc., qs prescribed by the Compony, the
Company proposes to hand over the possession of the ;lnit within 3!i

complaint no. 1234 of 2021
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{Thirtv Six, months from the date oI stort of constt uction. subject
to timely complionce of the provisions of the Agr,?ement by the
Allottee,The Allottee agrees ond understands thot the Company shall
be entitled to o grace period oI S $vet months. for.applying and

21. At the outset, it is relevant to comment on the prosent possession

clause of the agreement wherein the possession has been subjected to

all kinds of terms and conditions ofthis agreement, and the complainant

not being in default under any provisions of this agreenrent and

compliance with all provisions, formalities and dccumentation as

prescribed by the promoter. The drafting of this clause and

incorporation of such conditions are not only vague atrd uncertain but

so heavily Ioaded in favour of the promoter and against the allottee that

even a single default by the allottee in fulfilling formalities ancl

documentations etc. as prescribed by the promoter may make the

possession clause irrelevant for the purpose of allottee and the

commitment time period for handing over possession loses its rneaning.

The incorporation of such clause in the buyer,s agreement by the

promoter is just to evade the liability tolvards timely de:livery of subject

unit and to deprive the allottee oF his right accruing after delay in

possession. This is just to comment as to how the builler has misused

his dominant position and drafted such mischievous clause in the

agreement and the allottee is left with no option bur- to sign on the

dotted lines.

Complaint no. 1234 of 2021

respect of the Unit and/or the proiect.
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Admissibility of grace period: The promoter has proposed to hand

over the possession of the said unit within 36 (Thirty l;ix) months from

the date ofstart ofconstruction, and further provided in agreement that

promoter shall be entitled to a grace period of 5 months for applying

and obtaining the completion certificate/occupation certificate in

respect of the unit and/or the project. The date of execution of buyer,s

agreement is 10.05.2015. The period of 36 months expired on

1,4.06.20-L6 as a matter of fact, the promoter has not applied to the

concerned authority for obtaining completion certifi,rate/ occupation

certificate within the grace period prescribed by the promoter in the

buyer's agreement. As per the settled Iaw one cannot be allowed to take

Complaint no. 1234 of2021

22.

advantage of his own wrong. Accordingly, this grace perriod of 5 months

cannot be allowed to the promoter at this stage.

23. Admissibility of refund alongwith prescribed rate ofinterest: The

complainants ;rre seeking refund the amount paid by them at the

prescribed rate interest. However, the allottee intends to la/ithdraw

from the project and is seeking refund of the amount paid by it in

respect of the subject unit with interest at prescribed rate as provided

under rule 15 of the rules. Rule 15 has been reproduce,d as under:

Rule 75, Prescribedrote ofinterest- lProviso to section 12, section 78
and sub-section (4) and subsection (7) of section 19]
(1) For the purpose of proviso to seclion 12; section 1g; and sub-

sections (4) ond (7) of section 79, the "interest at the rote
prescribed" shall be the Stote Bank pf lndio highest morginol cost
oflending rate +2c%;I lendtng rqte +zu/b.:

Provided thot in cose the State Blnk of lndia morginol cost ol
lending rate (MCLR) is not in usq it shall be retr'laced by such

Page 26 of31
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24.

benchmark lending rates which t\e Stute Bank ol. tndia moy fix
from time to time Ior tending to th[ generol public.

The legislature in its wisdom in the subfrdinate legis;lation under the

provision of rule 15 of the rules, has detJr.lnea the prescribed rate of

interest. The rate of interest so detefmineA by th,e legislature, is

reasonable and if the said rule is followefi to award the interest, it will

ensure unifiorm practice in all the cases.

Consequently, as per website of ttrJ State Bank of India i.e.,

https://sbi.co.in. the marginal cost of lending rate fin short, MCLRJ as

on date i.e., 27 .10.2022 'ts 8.250/0. Accordingly, the pt.escribed rate of

interest wilf be marginal cost of lending rat e +2o/o i.e., 1.0.25o/o.

26. On consideration ofthe circumstances, the documents, submissions and

based on the findings of the authority re8arding contraventions as per

provisions of rule 28(11, the authority is satisfied thaj: the respondent

is in contravention ofthe provisions ofthe Act. By virtue ofclause 14(al

of the agreement to sell dated form executed between the piarties on

10.05,2013 the possession ofthe subject unit was to be delivered within

36 [Thirty-Six) months from the date of start of (onstruction, i.e.

14.06.2073 which comes out to be 14.06.2016. As far as grace period is

concerned, the same is disallowed for the reasons quoted above.

27. The section 18(1) is applicable only in the eventuality where the

promoter fails to complete or unable to give possessi,)n of the unit in

accordance with terms of agreement for sale or duly crmpleted by the

date specified therein. This is an eventuality where ttre promoter has

25.
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offered possession ofthe unit after obtaining occupatiJn certificate but

the allottee has been requesting the promoter for refund of his amount

even before the 0C was obtained as unit was not ready at that time

when he sought refund. The request of the allottee m3t with deaf ears

and promoter failed to refund the amount along with irrterest even after

the right ofallottee to claim such refund ofan amount paid with interest

at prescribed rate from the promoter under section 191 4l of the Act and

the promoter was obligated under section 1g(1J to return the amount

along with interest at prescribed rate on demand to the allottee and

allottee having clearly wished to withdraw from the proiect on account

of promoter's failure to complete and unable to give [,ossession of the

unit in accordance with the terms of the agreement for sale or duly

completed by the date specified therein.

28. The due date of possession as per agreement for sale as mentioned in

the table above is

days on the date of withdrawal notice i..e .!,g.04..2O79

(inadvertently recorded wrong os there is deloy of 4 years 9 months 2

in proceedings dated 27.10.2022) . Although the allottees in this case has

filed this application/complaint on 16.03.2021 after possession of the

unit was offered to them after obtaining occupation certificate by the

promoter but the allottees have earlier opted/wished to withdraw from

the project after the due date of possession was over. Section 1g(1]

gives rwo options to the allottee if the promoter fails to complete or is

Complaint no. 1234 of 2021
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(ii)

HARERA

unable to give possession ofthe unit in a

agreement for sale or duly completed by

The right under section 1.9(41 accrues to

is liable under section 18(1,] on failure o

29.

Allottee wishes to withdraw fro
Allottee does not intend to withd

unable to give possession ofthe unit in a

agreement for sale or duly completed b

allottee has exercised the right to withd

due date of possession is over. The allo

of the amount with prescribed rate of in

wished to withdraw from the project.

Further in the iudgement of the Hon'ble30.

cases oflvelytech Promoters ond Develo

of U,P. and Ors. (supra) reiterated in

Privote Limited & other Vs llnion of I
73005 of 2020 decided on 72.05.2022. i

"25. The unqualified right of the allouee
Under Section 18(1)(q) ond Section 19(4)
on any contingencies or stipulotions
legisloture hos consciously provided this ri.

as an unconditionol obsolute rightto the
to give possession of the opartment, plot or
stipuloted under the terms of the ogreemen
events or stoy orders ofthe Court/Tribunol,
attributable to the qllottee/home buyer,
obligation to refund the omount on deman
prescribed by the Stote Governnent incl
msnner provided under the Act with the p
does not wish to withdraw from the proj

Page 29 of 31
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ordance with the terms ofthe

e date specified therein:

the project; or
aw from the proiect

the allottee and the promoter

the promoter to complete or

rdance with the terms ofthe

the date spocified therein. If

w from the proiect after the

e has been d,-.manding return

rest impliedly means that he

upreme Court of India in the

Private Limited Vs State

case of M/S Sona Realtors

dia & others SLP (Civil) No.

was observed:

to seek refund referred
the Act is not dependent

It oppeors thot the
ht of refund on demand
ttee, if the promoterfoils
building within the time
reg a rd le ss of u rfo r esee n

hich is in eitherwqy not
promoter is under qn

with interest ol. the rate
ng compensation in the

so that iI the ollottee
he sholl be entitled for

/4.
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interestlor the period ofdeloy till handing 4ver possession at the rote
prescribed''

31. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the 
{ct 

of ZOt6, ot the rules and

regulations made thereunder or to the allIttee as per agreement for sale

under section 11(4)ta). This judgement [r,n" ,uor".n" Court of India

recognized unqualified right of the allott{e and liabilir]/ ofthe promoter

in case offailure to complete or unable t{ give possessrion ofthe unit in

accordance with the terms of agreement for sale or duly completed by

the date specified therein. The allottee has exercised this right and it is

unqualified one, accordingly entitled to claim the refultd ofthe amount

paid along with interest at the prescribed rate.

32. The authority hereby directs the promoter to return the amount

received by them i.e., Rs. 1,21,98,601/- with intererjt at the rate of

10.250lo [the State Bank of tndia highest marginal cosit of lending rate

(MCLR) applicable as on date +20lol as pTescribed unc.er rule 15 of the

Haryana Real Estate (Regulation and Development) Ilules, 2077 from

the date of each payment till the actual date of refund of the amount

within the timelines provided in rule 16 ofthe Haryana Rules 2 017 ibid.

33. Accordingly, the non-compliance of the mandate con:ained in section

1 1(4J (aJ read with section 18( 1l ofthe Act on rhe part ofrhe respondenr

is established. As such, the complainants are entitled to refund of the

entire amount paid by them at the prescribed rate c,f interest i.e., @

70.25o/o p.a. [the State Bank of lndia highest marginal cost of lending

rate (MCLR) applicable as on date +20loJ as prescribed under rule 15 of

the Haryana Real Estate (Regulation and Developmt:nt) Rules,2017

from the date of each payment till the actual date cf refund of the
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34.

ll.

amount within the timelines provided i
2017 ibid.

G. Directions ofthe authority

Hence, the authority hereby passes this

directions under section 37 of the

i.e., Rs. 1,21,98,601/-

Complaint no. 1234 of 2OZl

rule 16 of tlLe Haryana Rules

rder and issues the following

to ensure compliance of
obligations cast upon the promoter as the function entrusted to the
authority under section 34(0:

i. The respondent/pron cted to refund the amount

from the cornplainants along

p.a. as prescribed under rulewith interest at the rate of 10.2S

15 of the tion anC Development)

ayment till the actual date of

pondent to comply with the

and failing which legal

\1.- +-P
(viiay l(uf,far Goyal)

consequences would follow.

35. Complaint stands disposed of.

36. File be consigned to registry.

Haryana Real Estate Regulatory

Dated:27 .10.2022

Member

uthority, Gut'ugram
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