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BEFORE THE HARYANA REAL ESTATE
AUTHORITY, GURUGRAM

Complaint no.

Veena Rathi w/o Rampal Rathi
R/O: 26,27 Mahesh Colony,
Seva Sadan Road, Bhilwara,
Rajasthan-311001

Versus

M/s Ireo Grace Realtech pvt. Ltd.
Office Address: 304, Kanchan House,
Kararnpura, Commercial complex,
New Delhi-110015

CORAM:
Dr. K.K Khandelwal
Shri Vijay Kumar Goyal

APPEARANCE:
Shri Sanjeev Sharma
Shri M.K Dang

1.

ORDER

The present complaint dated 1.4.08.2019 has been

complainant/allottee under section 31 of the

(Regulation and Development) Act, 201.6 fin sho

read urith rule 2B of the Haryana Real Estate [Re
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Development) Rule s,201,7 (in short, the Rules) for violation of
section l1(4)(a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or

the rules and regulations made thereunder or to the allottee as

per the agreement for sale executed inter se. After filing of the

complaint was transferred to the authority so the new

proforma B was generated with the cR/lgg4/zozo and

subsequently CR/ 1 89 / 2021.

A. Unit and proiect related details

The particulars of unit details, sale consideration, the amount
paid by the complainant, date of proposed handing over the

possession, delay period, if any, have been detailed in the

following tabular form :

S. No Heads Information
1,. Project name and location "The Corridors" at

sector 67A, Gurgaon,
Haryana

2. Licensed area 37 .51,25 acres

3. Nature of the project Group Housing Colony
4.

__l

DTCP license no. 05 of 20t3 dated
2L.02.2073

License valid up to 20.02.202L
Licensee M/s Precision Realtors

Pvt. Ltd. and 5 others
5. RERA registered/not registered Registered

Registered in 3 phases

Complaint No. 3104 of Z0t9
Complaint No. 1994 of 2020

Complaint No. 189 of 2021,

2.
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Complaint No. 3

Complaint No. 1

Complaint No. L

.04 of 2019
t94 of 2020

t9 of 202L

Vide 378 of
07.1,2.20t71

Yide 377 of
07.r2.20L7

Vide 379 of
07.1.2.20t7

Z0l7 dated

Phase L)

Z0t7 dated
'Phase 2)

Z0t7 dated
'Phase 

3)

Validity 30.06.2020
and 2)

3t.12.2023

for phase 1

for phase 3

6. Unit no. 903, 9th flor

[page no.28
complaint)

r, tower C5

of

7. Unit measuring 7295.78 sq.

(page no.28
complaint)

t.

of

B. Date of approval of building plan 23.07.2073

fannexure R

no.63 ofrep
L3 on page

v)
9. Date of allotment 07.08.20L3

[annexure R

no.49 ofrep
2 on page

v)
10, Date of environment clearance 12.12.20t3

(annexure R

no.7 t of rep
1,4 on page

v)
11. Date of execution of flat buyer's

agreement
07.11.20t4
(page no.27
complaint)

of

12. Total consideration Rs. L,27,90,4

[as per payn
page no.47 <

complaint]

+2/-

ent plan on
f

13. Total amount paid by the
complainant

Rs.1,25,47,5 77 /-
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Complaint No. 3

Complaint No. 1

Complaint No. 1

04 of 20L9
t94 of 2020

t9 of 2021

[as per statr
account dat
11..06.2019
with offer o

on page no.

ment of
rd

rnnexed
possession
)0 of replyl

1.4. Due date of delivery of
possession

23.0L.20L7

(As per cla

the apartm
agreement-
months fron
approval of
plans and/o
of the pr
imposed

along with
grace perio
for unforese

Note:

l.Calculate
date of a
building I

2. Grace pe
days is n
in the pre

rse 13.3 of
rnt buyer's
within 42

Lthe date of
he building
: fulfilment
:conditions
:hereunder
180 days

I to allow
:n delays)

I from
lproval of
lan.

'iod of 180
rt allowed
;ent case.

15. Occupation certificate 31.05.2019

[annexure R

no. 86 of re;
18 on page
lvl

16. Offer of possession
LL.06.20L9

[annexure R

no.92 of re;
'19 on page
lvl

B. Facts of the complaint

The complainant has submitted that:

Page 4 of37
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That the respondent M/s Ireo Grace Realtech pvt. Ltd.

advertised the project named as "The corridors" situated at

sector-67 A, Gurugram.

That the complainant booked a unit in the above-mentioned

project for a total sale consideration of Rs. L,27,90,44z/-

including other charges of EDC, IDC etc. on 22.03.2013, the

booking was made in the project and she paid an amount of Rs.

12,50 ,000 / -.

That the apartment buyer agreement was executed between

the parties on 07.1,1.2014 in which it was agreed that the

possession of the allotted unit was to be handed over lastly by

November 201,8.

That the complainant has made a total payment of Rs.

1,25,07 ,7 95 / - upto 30.05.2017 .

That despite repeated visits by the complainant the

respondent has failed to offer possession on time and nor any

satisfactory reply in this regard.

That the respondent is guilty of deficiency in service within the

purview of provisions of the Real Estate (Regulation and

Development) Act, 2016 (central Act 16 of 2016) and the

provisions of Haryana Real Estate [Regulation and

DevelopmentJ Rule s, 201.2 .

C. Relief sought by the complainant:

9.

Complaint No. 3104 of 201.9

Complaint No. L994 of 2020

Complaint No. 189 of 20Zl

3.

4.

5.

6.

7.

B.

The complainant has sought following relief(s):

Page 5 of37
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ti) Direct the respondent to provide the copy of the

occupancy certificate or application for obtaining

occupancy certificate along with mandatory documents.

(iil Direct the respondent to provide the copy of registered

declaration w.r.t. common areas, parking areas.

(iii) Direct the respondent to provide the copy of declaration

made by the promoter under all sub clauses of clause(l)

of sub section (Z) of section 4.

(iv) Direct the respondent to pay interest for delayed period

for handing over the possession from the time as stated

under clause (za) of section 2.

(v) Direct the respondent to pay interest for the period of
complaint, pending before the authority as it was an

obligation cast upon him under the act to provide and

pay interest automatically under the act. The

respondent failed to pay the interest when demanded.

(vi) The respondent shall be ordered to recalculate the

interest to be charged or already charged at the same

rate of interest at which he is ordered to pay to the

allottee i.e., @ state bank of India highest marginal cost

of lending rate plus 2o/0.

(vii) Direct the respondent not to charge any holding charges,

interest on the pending payments at the time of

possession after the settlement of the dues as per the

RERA Act.

Complaint No. 3104 of 201,9

Complaint No. 1994 of 2020

Complaint No. 189 of Z02l

Page 6 of37
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[viii) The extra money charged on account of parking

charges, club housing charges and such other incidental

charges be refunded back to the complainant along with

interest.

(ix) Direct the respondent to get the conveyance deed of

common areas and super areas be made in the name of

association of allottees.

[x) Direct the respondent to pay the cost of litigation of Rs.

50,000/- to the complainant

On the date of hearing, the authority explained to the

respondent/promoter about the contraventions as alleged to

have been committed in relation to section 1,1(4) (a) of the Act

to plead guilty or not to plead guilty.

D. Reply by the respondent.

The respondent has contested the complaint on the following

grounds: -

I. That the complaint is neither maintainable nor tenable

and is liable to be out-rightly dismissed. The apartment

buyer's agreement was executed between the

complainant and the respondent prior to the enactment

of the Real Estate (Regulation and Development) Act,

201,6 and the provisions laid down in the said Act cannot

be applied retrospectively.

II. That there is no cause of action to file the present

complaint.

Complaint No. 3104 of 20L9
Complaint No, 1994 of 2020

Complaint No, 189 of 202L

L0,

1,1.

PageT of37
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VII.

VIII.

t2. That the complainant, after checking the veracity of the project

namely, 'Corridors; sector 67 A, Gurugram applied for

allotment of an apartment vide booking application form. The

That the complainant has no locus standi to file the

present complaint.

IV. That the complainant is estopped from filing the present

complaint by her own acts, omissions, admissions,

acquiescence's, and laches.

That this authority does not have the jurisdiction to try

and decide the present complaint,

That the respondent has filed the present reply within the

period of limitation as per the provisions of Real Estate

IRegulation and Development) Act, 2016.

That the complaint is not maintainable for the reason that

the agreement contains an arbitration clause which refers

to the dispute resolution mechanism to be adopted by the

parties in the event of any dispute i.e., clause 35 of the

buyer's agreement.

That the complainant has not approached this authority

with clean hands and has intentionally suppressed and

concealed the material facts in the present complaint. The

present complaint has been filed by her maliciously with

an ulterior motive and it is nothing but a sheer abuse of

the process of law. The true and correct facts are as

follows:

complainr No. 3104 of 2019
Complaint No. 1994 of 2020

complainr No. L89 of 2021,

III.

V.

VI.

Page 8 of37
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Compf aint No, 3104 of 201.9

Complalnt No, 1.994 of 2020

Complaint No. 189 of 2027

complainrant agreed to be bound by the terms and conditions

of the booking application form.

13. That bar;ed on the said application, respondent vide its

allotment offer letter dated 07.08.2013 allotted to the

complainrant apartment no. CD-C5-09-903 having tentative

super area of 1,295.78 sq. ft. for a sale consideration of Rs.

1.,27,90,442/-. It is submitted that three copies of the

apartmetrt buyer's agreement were sent to the complainant by

respondent vide letter dated 24.03.201,4. The apartment

buyer's agreement was executed between the parties on

07.1,1,.2014 after reminders dated 28.05.2014 and 1,7.07.201,4.

It is pertinent to mention herein that when the complainant

had booked the unit with the respondent, the Real Estate

(Regulation and Development) Act, 201,6 was not in force and

the provisions of the same cannot be applied retrospectively.

14. That the respondent raised payment demands from the

complainant in accordance with the agreed terms and

conditions; of the allotment as well as of the payment plan and

she defaullted from the very inception. It is submitted that the

respondent had sent payment demand dated 14.04.2013 to the

complainernt for net payable amount of Rs. 1,2,07 ,91,0 /-.
However, the complainant made the payment only after

reminder dated t4.05.2013 was sent by the respondent.

L5. That the respondent had raised the third instalment demand on

18.03.2014 for the net payable amount of Rs.14,71,382.

Page 9 of37
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Compf aint No, 1994 of 2020

Complaint No. L89 of 2021W- GUI?UGI?AM

However, the complainant made the payment of the due

amount dr:spite reminder dated 13.04.2014 was issued by the

respondent.

L6. That the respondent had raised the ninth installment demand

on 19,11J1015 for the net payable amount of Rs. 1,3,1,1.,945/-,

However, the complainant remitted the demanded amount only

after reminders dated 07.01.20L6 and 16.02.201,6. The

respondent had even issued a letter dated L4.03.2016 to the

complainaLnt intimating her about the interest amount accrued

on account of delay payments towards the total sale

consideration.

17. That the complainant has made a payment of Rs. 1,,25,47 ,577 f -

out of the total sale consideration of Rs. !,42,1,7,514/- and is

bound to pay the remaining amount towards the total sale

consideration of the unit along with applicable registration

charges, payable along with it.

18. That the prossession of the unit was supposed to be offered to

the complainant in accordance with the agreed terms and

conditions; of the buyer's agreement. It is submitted that clause

L3.3 of the buyer's agreement and clause 43 of the schedule - I

of the booking application form states that the '...subject to

force maj,3ure conditions and subject to the allottee having

complied with all formalities or documentation as prescribed

by the company, the company proposes to offer the possession

of the said apartment to the allottee within a period of 42

Page 10 of37

5B



ffiHARE[;II.,
ffi- ounuGRAM

months from the date of approval of the building plans andf or

fulfilment of the preconditions imposed thereunder

[Commitrnent Period). The allottee further agrees and

understands that the company shall additionally be entitled to

a period ol'180 days fGrace Period) ...' From the aforesaid terms

of the buyer's agreement, it is evident that the time was to be

computed from the date of receipt of all requisite approvals.

Even othe:rwise the construction can't be raised in the absence

of the necessary approvals. It is pertinent to mention here that

it has been specified in sub- clause [iv) of clause 17 of the

approval of building plan dated 23.07.2013 of the said project

that the clearance issued by the Ministry of Environment and

Forest, Government of India has to be obtained before starting

the construction of the project, It is submitted that the

environment clearance for construction of the said project was

granted on 1.2.1,2.2013. Furthermore, in clause 39 of part-A of

the environment clearance dated 1,2.12.2013 it was stated that

fire safety plan was to be duly approved by the fire department

before the start of any construction work at site.

19. That the [ast statutory approval which forms a part of the

preconditions was the fire scheme approval which was

obtained o'n27.1,1.201.4 and that the time period for offering the

possession, according to the agreed terms of the buyer's

agreement[, would have expired only on 27.1,1.2019. However,

Complaint No. 3104 of 2019
Complaint No. 1994 of 2020

Complaint No. 189 of 2021,

Page 11 of37
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complainr No. 3104 of 2019
Complaint No. 1994 of 2020

Complaint No, 1"89 of 202L

the complainant has filed the present complaint without any

cause of ar:tion till date.

20. That the respondent had applied for the grant of occupation

certificate on 06.07.201,7 and the same was granted by the

concerned authorities on 31.05.2019. Furthermore, the

responderrt has even offered the possession of the unit of the

complainant vide notice of possession dated 11.06.2019. That

the complainant is bound to take the possession of the unit after

making payment of the due amount and completing the

document;ation formalities as the holding charges are being

accrued as per the terms of the apartment buyer's agreement

and the same is known to the complainant as is evident from a

bare perusal of the notice of possession.

21. That the complainant is a real estate investor who had booked

the unit inL question with a view to earn quick profit in a short

period. However, it appears that her calculations have gone

wrong on account of severe slump in real estate market and the

complainant now wants to harass and pressurise the

respondent to submit her unreasonable demands on highly

flimsy and baseless grounds.

22. Copies of all the relevant documents have been filed and placed

on the record. Their authenticity is not in dispute. Hence, the

complaint can be decided on the basis of these undisputed

documents and submission made by the parties.

E. )urisdiction of the authority

Page 12 of 37
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The respondent has raised objection regarding jurisdiction of

authority, to entertain the present complaint and the said

objectionr stands rejected. The authority has complete

territoriaLl and subject matter jurisdiction to adjudicate the

present c:omplaint for the reasons given below:

E. I T,erritorial iurisdiction

As per rrotification no. 1/92/20L7-LTCP dated i,4.1,2.201,7

issued by Town and Country Planning Department, the

jurisdiction of Real Estate Regulatory Authority, Gurugram

shall be entire Gurugram District for all purpose with offices

situated in Gurugram. In the present case, the project in

question is situated within the planning area of Gurugram

District. Therefore, this authority has complete territorial

jurisdiction to deal with the present complaint.

E. II Subject matter iurisdiction

Section 11,(4)(a) of the Act, 201,6 provides that the promoter

shall be responsible to the allottee as per agreement for sale.

Section 1,1(4)(a) is reproduced as hereunder:

Section 11(a)[a)

Be' responsible for all obligations, responsibilities and
fu,nctions under the provisions of this Act or the rules and
regulotions mode thereunder or to the allottees as per the
ag'reement for sale, or to the association of allottees, as
the case may be, tillthe conveyance of all the opartments,
plots or buildings, as the cose may be, to the allottees, or
the common areas to the association of allottees or the
competent authority, as the case may be;

Complaint No. 3104 of 2019
Complaint No. 1994 of 2020

Complaint No. 189 of 2021

23.

24.

Page 13 of37
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Complaint No. 3104 of 201.9

Complaint No. L994 of 2020

Complaint No. 189 of 2021

Section 34-Furrctions of the Authority:

3,{(fl of the Act provides to ensure compliance of the
ob,ligations cost upon the promoters, the allottees and the
real estate ogents under this Act and the rules and
re,g ulations made thereunder.

25. So, in vir:w of the provisions of the Act quoted above, the

authority'has complete jurisdiction to decide the complaint

regarding non-compliance of obligations by the promoter

leaving ;rside compensation which is to be decided by the

adjudicat:ing officer if pursued by the complainant at a later

stage.

F. Findings on the obiections raised by the respondent.

F.l Objection regarding iurisdiction of the complaint
w.r.t the apartment buyer's agreement executed
prior to coming into force of the Act.

26. The respondent submitted that the complaint is neither

maintainable nor tenable and is liable to be outrightly

dismisserl as the apartment buyer's agreement was executed

between the complainant and the respondent prior to the

enactment of the Act and the provision of the said Act cannot

be applied retrospectively.

27. The authority is of the view that the provisions of the Act are

quasi retroactive to some extent in operation and will be

applicable to the agreements for sale entered into even prior

to comin,g into operation of the Act where the transaction are

still in the process of completion. The Act nowhere provides,

nor can be so construed, that all previous agreements will be

Page 14 of 37
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re-written after coming into force of the Act. Therefore, the

provisions of the Act, rules and agreement have to be read and

interpreted harmoniously. However, if the Act has provided

for dealing with certain specific provisions/situation in a

specific/particular manner, then that situation will be dealt

with in a,ccordance with the Act and the rules after the date of

coming into force of the Act and the rules. Numerous

provisions of the Act save the provisions of the agreements

made belrnreen the buyers and sellers. The said contention has

been upheld in the landmark judgment of Neelkamal Realtors

Suburban Pvt, Ltd. Vs, UOI and others, (W.P 2737 of 2017)

decided on 06.12.2017 and which provides as under:

"1.L9. Under the provisions of Section 1B, the delay in handing
over the possession would be counted from the date
mentioned in the agreement for sale entered into by the
promoter and the allottee prior to its registration under
RERA. Under the provisions of RERA, the promoter is
given a facility to revise the date of completion of project
and declare the same under Section 4, The RERA does not
contemplate rewriting of contract between the flat
purchaser and the promoter...

1-22. We have already discussed that above stated provisions of
the RERA are not retrospective in nature. They may to
some extent be having a retroactive or quasi retroactive
effect but then on thot ground the validity of the
provisions of RERA cannot be challenged. The Parliament
is competent enough to legislate law hoving retrospective
or retroactive effect. A law can be even framed to affect
subsisting / existing contractual rights between the
parties in the larger public interest, We do not have any
doubt in our mind that the RERA has been framed in the
larger public interest after a thorough study and
discussion made at the highest level by the Standing
Committee and Select Committee, which submitted its
detailed reports."

Complaint No, 3104 of 201,9

Complaint No. 1994 of 2020

Complaint No. 189 of 2021

Page 15 of37 q
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29.

Complaint No. 3104 of 201.9

Complaint No, 1994 of 2020

Compf aint No. 189 of 2021

28. Also, in appeal no.1.z3 of zo19 titled as Magic Eye Developer

Pvt. Ltd. vs. Ishwer singh Dahiya, in order dated 1,T.lz.zoj,g

the Haryana Real Estate Appellate Tribunal has observed-

"34. 'lhus, keeping in view our aforesaid discussion, we are of
the considered opinion that the provisions of the Act are
quasi retroactive to some extent in operation and wilt be
opplirobl, to th, ,grrr^rntt fo, trl, untrrrd irto ,rrn
prior to coming into operation of the Act where the
transaction are still in the process of completion. Hence in
case of delay in the offer/delivery of possession as per the
terms and conditions of the agreement for sale the
allottee shall be entitled to the interest/delayed
possession charges on the reasonable rate of interest as
provided in Rule 15 of the rules and one sided, unfair and
unreasonable rate of compensation mentioned in the
agreement for sale is liable to be ignored."

The agrelements are sacrosanct save and except for the

provisionrs which have been abrogated by the Act itself.

Further, it is noted that the builder-buyer agreements have

been exer:uted in the manner that there is no scope left to the

allottee to negotiate any of the clauses contained therein.

Therefore, the authority is of the view that the charges payable

under various heads shall be payable as per the agreed terms

and conditions of the agreement subject to the condition that

the same are in accordance with the plans/permissions

approved by the respective departments/competent

authorities and are not in contravention of any other Act, rules

and regulations made thereunder and are not unreasonable or

exorbitant in nature. Hence, in the light of above-mentioned

Page 16 of37
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HARER& Complaint No. 3l0a of 20t9
Complaint No. 1!94 of 2020

Complaint No. 189 of 2OZl

reasons, the contention of the respondent w.r.t. jurisdiction

stands rejected.

F.II objection regarding complainant is in breach of
alJreement for non-invocation of arbitration

30. The respondent submitted that the complaint is not
maintainable for the reason that the agreement contains an

arbitrati.n clause which refers to the dispute resolution
mechanism to be adopted by the parties in the event of any
dispute ,nd the same is reproduced below for the ready
reference:

"35, Dtispute Resolution by Arbitration
"All or ony disputes arising out or touching upon in relation to
the te'rms of this Agreement or its termination including the
interptrggqsi,n and validity of the terms thereof and the
respective rights and obligations of the parties shall be settled
amicably by mutual drscussrons failing which the same shall be
settled through reference to a sole Arbitrator to be appointed
by a resolution of the Board of Directors of the company, whose
decision shall be final and binding upon the parties, The allottee
hereb;'t confirms that it shail have no objection to the
appointment of such sole Arbitrator even if the person so
appointed, is an employee or Advocate of the Company or is
othenvise connected to the company and the Allottee hereby
0ccepr.s and agrees that this alone shall not constitute a ground
for ch'allenge to the independence or impartiality of the said
sole Arbitrator to conduct the arbitration. The arbitration
proceedings shall be governed by the Arbitration ond
concil[ation Act, 1996 or any statutory amendments/
modifications thereto and shall be hetd at the company's offices
or at a location designated by the said sole Arbitrator in
Gurga,cn. The language of the arbitration proceedings and the
Awara' shall be in English. The company and the allottee will
share the fees of the Arbitrotor in equal proportion,'.

PagelT of37
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31.

Complaint No. 3 104 of 201,9
Complaint No. j.994 of 2O2O

Complaint No. 189 of 20Zl

The auttrority is of the opinion that the jurisdiction of the
authori[z cannot be fettered by the existence of an arbitration
clause in the buyer's agreement as it may be noted that section
79 of thel Act bars the jurisdiction of civil courts about any
matter which falls within the purview of this authority, or the
Real Estate Appellate Tribunal. Thus, the intention to render
such disputes as non-arbitrable seems to be clear. AIso, section
BB of the Act says that the provisions of this Act shall be in
addition to and not in derogation of the provisions of any other
law for t.he time being in force. Further, the authority puts
reliance on catena of judgments of the Hon'ble Supreme court,
particularly in National seeds corporation Limited v. M.

Madhusudhan Reddy &Anr, (2012) z scc s06, wherein it has
been helcl that the remedies provided under the consumer
Protection Act are in addition to and not in derogation of the
other laws in force, consequently the authority would not be
bound to refer parties to arbitration even if the agreement
between the parties had an arbitration crause.

32. Further, in Aftab singh and ors. v, Emaar MGF Land Ltd and
ors., consumer case no. 707 of 207s decided on 1J,07.2077,
the National consumer Disputes Redressal commission, New
Delhi [NCDRC) has held that the arbirration clause in
agreements between the complainants and builders could not
circumscriibe the jurisdiction of a consumer. The relevant
paras are reproduced below:

Page 18 of37
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Complaint No. 1994 of 2020
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"49. ilupport to the above view is also lent by Section 79 of the
recently enacted Real Estate (Regutation and Development)
Act,2i016 (for short "the Real Estate Act"). section 79 of the said
Act r,gads as follows:-

"79. Bar of jurisdiction - No civil court shall have
jurisdiction to entertain any suit or proceeding in
respect of any matter which the Authority or the
adjudicating offtcer or the Appellate Tribunal is
empowered by or under this Act to determine and
no injunction shall be granted by any court or other
authority in respect of any action taken or to be
taken in pursuance of any power conferced by or
under this Act."

It can thus, be seen that the said provision expressly ousts the
juriscliction of the civil court in respect of ony matter which the
Real Estate Regulatory Authority, established under sub-
sectictn (1) of section 20 or the Adjudicating )fficer, appointed
under sub-section (1) of section 71 or the Rear Estate Appellant
Tribunal established under section 43 of the Real Estate Act, is
empowered to determine. Hence, in view of the binding dictum
of the Hon'ble Supreme Court in A, Ayyaswqmy (supro), the
matters/disputes, which the Authorities under the Real Estate
Act are empowered to decide, ore non-qrbitrable,
notw'ithstanding an Arbitration Agreement between the
parties to such matters, which, to a large extent, ore similar to
the disputes falling for resolution under the Consumer Act.
'5,6. 

C,cnsequently, we unhesitatingly reject the arguments on
behalf of the Builder and hold that an Arbitration Clause in the
afore-stated kind of Agreements between the complainants
and the Builder cannot circumscribe the jurisdiction of a
consumer Foro, notwithstanding the amendments made to
Sectictn I of the Arbitration Act."

33. while considering the issue of maintainability of a complaint

before a consumer forum/commission in the fact of an existing

arbitratic,n clause in the builder buyer agreement, the Hon'ble

supreme court in case titled as M/s Emaar MGF Land Ltd.

v. Aftab singh in revision petition no. 2629-z0 /zotl
in civil appeal no. zgslz-z3 s 13 of zotT decided on

Lo.L2.2o1B has upheld the aforesaid judgement of NCDRC

Page 19 of37
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and as provided in Article r41, of the constitution of India, the

law declared by the Supreme court shall be binding on all

courts vrithin the territory of India and accordingly, the

authorig, is bound by the aforesaid view. The relevant para of
the judgement passed by the supreme court is reproduced

below:

"25. This court in the series of iudgments as noticed above
considered the provisions of consumer protection Act, i.986 as
well as Arbitrqtion Act, L996 and laid down that complaint
unde,r consumer protection Act being a special remedy, despite
there being an arbitration agreement the proceediigs before
consumer Forum have to go on and no error committed by
consumer Forum on rejecting the application. There is reaso-n
for not interjecting proceedings under consumer protection Act
on the strength an arbitration agreement by Act, 1996, The
r€m€d)t under consumer protection Act is a remedy provided to
a consumer when there is a defect in any goods or services. The
complaint meons any allegation in writing made by a
complainant has also been explained in section z(c) of the Act.
The remedy under the consumer protection Act is confined to
complaint by consumer as defined under the Act for defect or
deficiencies caused by a service provider, the cheap and a quick
remedy has been provided to the consumer which is the object
and purpose of the Act as noticed qbove.,,

34. Therefore, in view of the above judgements and considering

the provisions of the Act, the authority is of the view that

complainant is well within the right to seek a special remedy

available in a beneficial Act such as the Consumer protection

Act and RERA Act,2016 instead of going in for an arbitration.

Hence, we have no hesitation in holding that this authority has

the requi:site jurisdiction to entertain the complaint and that

the dispute does not require to be referred to arbitration

necessarily. In the light of the above-mentioned reasons, the
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authoritlr is of the view that the objection of the respondent
stands rerjected.

Findings; regarding rerief sought by the comprainant.
(i) Direct the respondent to provide the copy of the

occupancy certificate or apprication for obtaining
occupancy certificate along with mandatory
documents.

(ii) Direct the respondent to provide the copy of
registered decraration w.r.t. common areas, parking
areas.

As per secrion 11t4)(b) of the Act, 2016 the respondent

builder is under an obligation to suppry copy of the oc/cc to

the complainant allottee. The relevant part of section 11 of the

Act of 2016 is reproduced as hereunder: _

"11(4) (b) The promoter shail be responsible to obtain the
contpletion certificate or the occupancy certificate, or
both, as applicable, from the relevant competent
authority as per rocar raws or other raws for the time
being in force and to make it available to the allottees
ind'ividually or to the association of ailottees, as the case
ma;,t be."

Even otherwise, it being a public document, the allottee can

have access to the it from the website of DTCP, Haryana.

(iii) Direct the respondent to provide the copy of
declaration made by the promoter under all sub
clauses of clause(I) of sub section (2) of section 4.

G.

35.

36.

Page2l of 37 qr



HAl?ER,&

GUl?UGl?AM

Complaint No. 3104 of Z0L9
Complaint No. 1994 of ZOZ0

Complaint No. i.B9 of Z\ZL

The projr3ct is registered in 3 phases vide registration number

378 of 2017 dated 0T.t2.zol7[phase 1), vide 37T of zorT

dated 07.12.20tT (phase z), vide 37g of zotT dated

07.12.20L7 (Phase 3) which is valid upto 30.06.2020 ffor
phase 1 and 2) and 3l.tZ.ZOZ3 (for phase 3).

(iv) Di.ect the respondent to pay interest for delayed
period for handing over the possession from the
tirnre as stated under clause (za) ofsection 2.

[v) Direct the respondent to pay interest for the period
of compraint, pending before the authority as it was
an 

'bligation cast upon him under the act to provide
andl pay interest automatically under the act. The
res,pondent failed to pay the interest when
dennanded.

(vi) Ther respondent shall be ordered to recalculate the
interest to be charged or arready charged at the
sarne rate of interest at which he is ordered to pay to
the allottee i.e., @ state bank of India highest
marginal cost of lending rate plus Zo/o.

38. In the present complaint, the complainant intends to continue
with the project and is seeking delay possession charges at
prescribecl rate of interest on amount already paid by her as

provided under the proviso to section 1B(1) of the Act which
reads as under:-

Page 22 of 37
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"Section 7B: - Return of amount and compensation

1B(1). If the promoter fails to comprete or is unabre to give
posstzssion of an apartment, plot, or building, _

Provided that where an ailottee does not intend to
withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the
handing over of the possession, at such rate as may be
prescribed.',

39. clause f.il.3 of the apartment buyer's agreement [in short, the
agreement) dated 07.rr.201,4, provides for handing over
possession and the same is reproduced below:

"73.3 subject to Force Majeure, as deftned herein and further
subject to the Allottees having complied with att ifs
obligations under the terms and conditions of this Agreement
and not having defaulted under any provision(s) of this
Agreement including but not limited to the timely payment of
all clues and chorges including the total Sale Consideration,
registration charges, stamp duty and other charges and also
subiect to the Allottees having complied with all formalities or
documentation as prescribed by the company, the company
pro(roses to offer the possession of the said apartment to the
allorttees within a period of 42 months from the date of
approval of the Building plans and/or fulfirment of the
preconditions imposed thereunder ("commitment period,,).
The Allottees further agrees and understands that the
com,oony shall additionally be entitled to a period of 1g0 days
("Grace period"), after the expiry of the said Commitment
Period to allow for unforeseen delays beyond reasonable
control of the compeny.,,

40. The apartment buyer's agreement is a pivotal legal document

which shrculd ensure that the rights and liabilities of both

builders/promoters and buyers/allottee are protected

candidly. The apartment buyer's agreement lays down the

Complaint No. 3i.04 of 201.9

Complaint No. 1994 of ZOZO

Complaint No. 189 of ZOZI
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terms that govern the sale of different kinds of properties like
residentials, commercials etc. between the buyer and builder.
It is in ttre interest of both the parties to have a well_drafted
apartme,t buyer's agreement which would thereby protect
the rights of both the builder and buyer in the unfortunate
event of a dispute that may arise. It should be drafted in the
simple and unambiguous language which may be understood
by a common man with an ordinary educational background.
It should contain a provision with regard to stipulated time of
delivery.f possession of the apartment, prot or building, as the
case may be and the right of the buyer/allottee in case of delay
in possession of the unit. In pre-RERA period it was a general
practice among the promoters/developers to invariably draft
the terms; of the apartment buyer's agreement in a manner
that benefited onry the promoters/deveropers. It had
arbitrary, unilateral, and unclear clauses that either blatantly
favoured the promoters/developers or gave them the benefit
of doubt because of the totalabsence of clarity over the matter.

41,. The authoriry has gone through the possession clause of the
agreement. At the outset, it is relevant to comment on the pre_

set possession clause of the agreement wherein the possession

has been subjected to all kinds of terms and conditions of this
agreement and the complainant not being in default under any
provisions of this agreements and in compliance with all
provisions, formalities and documentation as prescribed by
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the promoter. The drafting of this clause and incorporation of
such conditions are not only vague and uncertain but so

heavily loaded in favour of the promoter and against the

allottee that even a single default by the allottee in fulfilling
formaliti,es and documentations etc. as prescribed by the
promoter: may make the possession clause irrelevant for the
purpose r:f allottee and the commitment date for handing over
possession loses its meaning. The incorporation of such clause

in the apartment buyer's agreement by the promoter is just to
evade ther liability towards timely delivery of subject unit and

to depriv'e the allottee of her right accruing after delay in
possession. This is just to comment as to how the builder has

misused his dominant position and drafted such mischievous

clause in the agreement and the allottee is left with no option
but to sig.n on the dotted lines.

42. The respondent promoter has proposed to handover the

possession of the subject apartment within a peri od of 42

months from the date of approval of building plans and/or
fulfilment of the preconditions imposed thereunder plus 180

days grace period for unforeseen delays beyond the
reasonable control of the company i.e., the
respondent/promoter.

43. Further, in the present case, it is submitted by the respondent
promoter that the due date of possession should be calculated
from the clate of fire scheme approval which was obtained on

Complaint No. 3104 of 2019
Complaint No. 1994 of Z0ZO

Complaint No. 189 of 2021.
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27.11..20\4, as it is the last of the statutory approvar which
forms a part of the preconditions. The authority observes that,
the respondent has not kept the reasonable balance between
his own r'ights and the rights of the complainant/allottee. The
respondelnt has acted in a highly, discriminatory and arbitrary
manner. The unit in question was booked by the complainant
on 22.03.2013 and the apartment buyer's agreement was
executed between the respondent and the complainant on
07.1,1.20'14. The date of approvar of buirding plan was
23.07.20'-13. It would lead to a logical conclusion that the
respondent would have certainly started the construction of
the projerct. on a bare reading of the clause 13.3 of the
agreement reproduced above, it becomes clear that the
possession in the present case is Iinked to the ,,fulfilment 

of the
preconditions" which is so vague and ambiguous in itself.
Nowhere in the agreement it has been defined that fulfilment
of which conditions forms a part of the pre-conditions, to
which ther due date of possession is subjected to in the said
possession clause. If the said possession clause is read in
entirety, the time period of handing over possession is only a

tentative period for completion of the construction of the flat
in questio n and the promoter aiming to extend this time period
indefinitely on one eventuality or the other. Moreover, the said
clause is ran inclusive crause wherein the ,,fulfilment of the
preconditions" has been mentioned for the timely delivery of
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the subje:ct apartment. It seems to be just a way to evade the

liability towards the timely delivery of the subject apartment.

According to the established principres of law and the

principles of naturaljustice when a certain glaring illegality or

irregularity comes to the notice of the adjudicator, the

adjudicat:or can take cognizance of the same and adjudicate

upon it. 'rhe inclusion of such vague and ambiguous type of

clauses i:n the agreement are totally arbitrary, one sided and

against the interests of the allottees and must be ignored and

discarderl in their totality. In the light of the above-mentioned

reasons, the authorify is of the view that the date of sanction

of buildirrg plans ought to be taken as the date for determining

the due date of possession of the unit in question to the

complainant.

44. Here, the authority is diverging from its earlier view i.e., earlier

the authority was calculating/assessing the due date of

possession from date approval of firefighting scheme (as it the

last of the statutory approval which forms a part of the pre-

conditiorrs) i.e., 27.11.20t4 and the same was also

considered/observed by the Hon'ble Supreme court in civil

Appeal no. 5785 of 2019 titled as 'IREO Grace Realtech pvt.

Ltd. v/s r{bhishek Khanna and ors.'by observing as under:-

W'ith the respect to the same project'., qn apartment
bu.yer filed a complaint under Section 31 of the Real
Estate (Regulation & Development) Act,20L6 (RERA Act)
reod With rule 2B of the Haryona Real Estate (Regulation
& Development) rules, 2077 before the Haryana Real

GUI?UGl?AM
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E:;tate Regulatory Authority, Gurugram (REP.i). In this
case, the authority vide order dated 12.03.2019 held that
si,nce the environment clearance for the project contained
a pre-condition for obtaining fire safety plan duly
approved by the fire deportment before the starting
construction, the due date of possession would be

re'quired to be computed from the date of fire approval
granted on 27.LL.20L4, which would come to 27.11.201.8.
Since the developer had failed to fulfil the obligation
under Section 11(a)@) of this Act, the developer was
lictble under proviso to Section 1_B to pay interest at the
prescribed rote of 1"0.75% per onnum on the amount
deposited by the complainant, up to the dote when the
possessron was offered. However, keeping in view the
status of the project, and the interest of other allottees,
the authority was of the view that refund cannot be

allowed at stage. The developer was directed to handover
the possession of the apartment by 30.06.2020 as per the
registration certiftcate for the project."

45. On 23.07.201,3, the building plans of the project were

sanctioned by the Directorate of Town and country Planning,

Haryana. clause 3 of the sanctioned plan stipulated that an

Noc/ clearance from the fire authority shall be submitted

within 90 days from the of issuance of the sanctioned building

plans. Also, under section 1,5(2) and (3J of the Haryana Fire

Service Act, 2009, it is the duty of the authority to grant a

provisional Noc within a period of 60 days from the date

submission of the application. The delay/failure of rhe

authority to grant a provisional Noc cannot be attributed to

the developers. But here the sanction building plans stipulated

that the Noc for fire safety (provisional) was required to be

obtained within a period of 90 days from the date of approval

Page 28 of37 3e



ffiHARERA
#-eunuennnrt

of the building plans, which expired on z3.ro.2ol3. It is

pertinent to mention here that the developer applied for the

provisional fire approval on 24.10.2013 [as contented by the

respondernt herein the matter of civil Appeal no. 5785 of z0l9
titled as 'IREO Grace Realtech pvt. Ltd. v/s Abhishek
Khanna and ors.) after the expiry of the mandatory 90 days

period got over. The application filed was deficient and casual

and did not provide the requisites. The respondent submitted

the corrected sets of drawings as per the NBC-2005 fire

scheme only on 13.10 ,20L4 [as contented by the respondent

herein the matter of civil Appeal no. 5785 of zoLg titled as

'lREo Grace Realtech pvt. Ltd. v/s Abhishek Khanna and

ors.), which reflected the laxity of the developer in obtaining

the fire Noc. The approval of the fire safety scheme took more

than 16 months from the date of the building plan approval i.e.,

from 23.07.2013 to 27.1,t.20i.4. The builder failed ro give any

explanation for the inordinate delay in obtaining the fire Noc.

46. In view of the above the authority is changing its stand and

diverging from its previous view of calculating the due date of
possession from the date of fire Noc as the

complainant/allottee should not bear the burden of mistakes/

laxity or the irresponsible behavior of the

developer/respondent and seeing the fact that the

developer/respondent did not even apply for the fire Noc
within the mentioned time frame of 90 days. It is a well settled

Complaint No, 3104 of 201,9

Complaint No. 1994 of 2020

Complaint No. 1B9 of 202i,
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law that no one can take benefit out of his own wrong. In light

of the arbove-mentioned facts the respondent/ promoter

should not be allowed to take benefit out of his own mistake

just because of a clause mentioned i.e., fulfilment of the

preconditions even when it did not even apply for the same in

the menl:ioned time frame. In view of the above-mentioned

reasoninlg the authority has started to calculate the due date of

possession from the date of approval of building plans.

47. Admissibility of delay possession charges at prescribed

rate of interest: The complainant is seeking delay possession

charges at the rate of l9o/o p.a. however, proviso to section 1B

provides that where an allottee does not intend to withdraw

from the project, he shall be paid, by the promoter, interest for

every month of delay, till the handing over of possession, at

such rate as may be prescribed and it has been prescribed

under rule 15 of the rules. Rule 15 has been reproduced as

under:

Rule 75. Prescribed rate of interest- fProviso to section 72,
section 78 and sub-section (4) and subsection (7) of section
1el
(1) For the purpose ofproviso to section 12; section 18; and

sub-sections (4) and (7) ofsection 19, the "interest at the
rate prescribed" shall be the State Bonk of India highest
marginol cost of lending rate +2%0.:

Provided that in cose the State Bank of lndia
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to time

for lending to the general public.
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48. The legislature in its wisdom in the subordinate legislation

under thr: provision of rule 15 of the rules, has determined the

prescribr:d rate of interest. The rate of interest so determined

by the legislature, is reasonable and if the said rule is followed

49.

to award the interest, it will ensure uniform practice in all the

CASCS.

Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in, the marginal cost of lending rate [in short,

MCLR) as on date 13.07.2022 is 7.700/o. Accordingly, the

prescribed rate of interest will be marginal cost of lending rate

+20/o i.e., 9.7 0o/o per annum.

The definition of term'interest'as defined under section 2(za)

of the Act provides that the rate of interest chargeable from the

allottee by the promoter, in case of default, shall be equal to

the rate of interest which the promoter shall be liable to pay

the allottee, in case of default. The relevant section is

reproduced below:

"(za) "interest" meens the rates of interest payable by the
promoter or the allottee, as the case may be.
Explanation. -For the purpose of this clause-
(i) the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of default;

(ii) the interest payable by the promoter to the allottee shall
be from the date the promoter received the amount or
any part thereof till the date the amount or part thereof
and interest thereon is refunded, and the interest
payable by the allottee to the promoter shall be from the
date the allottee defaults in payment to the promoter till
the date it is paid;"

50,
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51. Therefore, interest on the delay payments from the
complainant shall be charged at the prescribed rate i.e.,9.700/o

by the rerspondent/promoter which is the same as is being
granted to the complainant in case of delay possession
charges.

Accordingly, non-compliance of the mandate contained in
section 1'L(4) [a) read with proviso to section 1B[1) of the Act
on the part of the respondent is established. As such, the
complainant is entitled for delayed possession charges as per
the proviso of section 1B(1J of the Real Estate Regulation and
Development Act, 2016 at the prescribed rate of interest i.e.,

9.700/o per annum on the amount paid by the complainant to
the respondent from the due date of possession i.e.,

23.01,.201,7 till the offer of possession (rr.06.2019) plus 2

months i.e,, 11.08.2019 as per section 19(10) of the Act.
The rate of interest chargeable from the allottee by the
promoter, in case of default shall be charged at the prescribed
rate i.e., 9.700/o by the respondent/promoter which is the same
rate of interest which the promoter shall be liable to pay the
allottee, in case of default i.e., the delayed possession charges
as per section Z(za) of the Act.

[vii)Direct the respondent not to charge any hording

charges, interest on the pending payments at the time

Complaint No. 3104 of 201,9

Complaint No. 1994 of 20ZO

Complaint No. 189 of 20ZI

52.

53.
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of possession after the settrement of the dues as per

the .RERA Act.

54. The authority has decided this in the complaint bearing no,
403r of ,2019 titled as varun Gupta v/s Emaar MGF Land
Ltd. wherein it has herd that the respondent is not entitred to
claim holding charges from the complainant/ailottee at any
point of time even after being part of the buyer,s agreement as

per law settled by Hon'ble supreme court in civil appeal nos.
3864-3889 /2020 decided on 14.r2.z020.Therefore, in light of
the above, the respondent shall not be entitled to any hording
charges though it would be entitled to interest for the period
the payment is delayed.

(viii) The extra money charged on account of parking

charges, club housing charges and such other

incidentar charges be refunded back to the

complainant along with interest.

55. The demand of club charges in pursuance of the stipulation
contained in the builder buyer's agreement executed between
the promoter and the allottee has been held to be legal and
justified by the Hon'ble Supreme Court of India and further the
said view has been endorsed DLF Home Developer Ltd. vs.
capital Greens Frat Byers Association, civil appear nos.
3864-3889 of ZOZO decided on L4.tZ.ZOZ0; the authoriry
holds that the demand for "club charges,, is legal and justified
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but club membership registration charges shall be payable

once club comes in existence. on perusal of documents of
record i,e., statement of account annexed with offer of
possession it was observed that no parking charges has been

charged by the respondent.

(ix) Direct the respondent to get the conveyance deed of

common areas and super areas be made in the name of

asso ciation of allottees.

56. The promoter is directed to take action as per provisions of

law within 2 months to execute the execute the conveyance

deed as per section \T(t) of the Act.

(x) Direct the respondent to pay the cost of litigation of Rs.

50,000/- to the complainant.

57. The complainant in the aforesaid relief is seeking relief w.r.t

compensation. Hon'ble supreme court of India in civil appeal

nos. 6745-6749 of z\zL titled as M/s Newtech promoters

and Developers Pvt. Ltd. v/s state of up & ors. (Decided on

1,1,.1,1,.2021), has held that an allottee is entitled to claim

compensation under sections lz, 14,1B and section j.9 which

is to be decided by the adjudicating officer as per section 71

and the quantum of compensation shall be adjudged by the

adjudicating officer having due regard to the factors

mentioned in secti on72. The adjudicating officer has exclusive
jurisdiction to deal with the complaints in respect of
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compensation. Therefore, the complainant is advised

approactr the adjudicating officer for seeking the relief
compensation.

on consideration of the circumstances, the evidence and other
record and submissions made by the parties, the authority is
satisfied that the respondent is in contravention of the
provisions of the Act. By virtue of apartment buyer,s
agreement executed between the parties on 07.1,t.201.4, the
possession of the booked unit was to be delivered within 42

months from the date of approvar of building plan
(23.07.2013) which comes out to be 23.0 l.zol7. The grace

period of 180 days is not allowed in the present complaint,
Accordingly, non-compliance of the mandate contained in
section 11(4) [a) read with proviso ro section 1B(1) of the Act
on the part of the respondent is established. As such the
complainant is entitled to delayed possession charges at the
prescribed rate of interest i.e., 9.700/o p.a. for every month of
delay on the amount paid by her to the respondent from due

date of possession i.e., 23.ot.zol7 till offer of possession

(11.06.2019) plus 2 months i.e., 1,r.08.20r.9 as per section
19[10) of the Act read with rules 15 of the rules.

Directions of the authority: -

59. Hence, the authority hereby passes this order and issue the

following directions under section 3T of the Act to ensure

GURUGRAM

to

of

58.

H.
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compliance of obligations cast upon the promoters as per the

function r:ntrusted to the authority under sec 34(f) of the Act:_

i. The respondent is directed to pay interest at the

prescribed rate of 9.700/o p.a. for every month of delay
from the due date of possession i.e., z3.ol.zolz offer of
possession of the booked unit i.e., i.1..06.2019 plus two
months which comes out to be 11.08.20i.9 as per the
proviso to section 1B[1)[a) of the Act read with rules 15

of the rules.

The respondent is directed to pay arrears of interest

accrued within 90 days from the date of order.

The complainant is also directed to pay the outstanding

dues, if any.

iv. The rate of interest chargeable from the allottee by the

promoter, in case of default shall be charged at the

prescribed rate i.e.,9.700/o by the respondent/promoter

which is the same rate of interest which the promoter

shall be liable to pay the allottees, in case of default i.e.,

the delayed possession charges as per section z (za) of
the Act.

The demand of club charges in pursuance of the

stipulation contained in the buirder buyer's agreement

executed between the promoter and the allottee has

been held to be legal and justified by the Hon'ble

complaint No. 31,04 of 201.g

Complaint No, 1994 of 20ZO

Compf aint No. 189 of 2021.

ll.

iii.

V.
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vi.

RAM

Supreme Court of India civil appeal nos. 3

2020 decided on L4.LZ.ZOZO.

The respondent shall not charge anythi

complainant which is not the part of

agreement. The respondent is debarred fro

holding charges from the complainant/all

point of time even after being part of apa

agreement as per law settled by hon,ble Sup

in civil appeal no. 3864-3899 /ZOZO d
1.4.12.2020.

vii. The respondent is directed to execute the

deed of the allotted unit within two mo

60.

67.

provisions of law.

Complaint stands disposed of.

File be consigned to the registry.

ul- z/
(Viiay X(marGoyal)

Member

Haryana Real Estate Regulatory Authority, Guru
Dated: 13.07.2022

Complaint No, 3

Complaint No. 1

Complaint No. 1r

04 of 20L9
94 of 2020

-3889 of

from the

buyer's

claiming

at any

nt buyer's

Court

ed on

nveyance

as per

(Dr. K.K.
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