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BEFORE THE HARYANA REAL ESTATE REGUTATORY
AUTHORITY, GURUGRAM

Complaint No. 755 of 2019

Complaintno. I

First date of hearing:
Date ofdecision :

Mr. Ashish lain
R/o: - L- 903, Laburnum Park, Magarpatta City
Hadapsar, Pune, Maharashtra- 47701,3

Versus

M/s Raheja Developers Limited.
Regd. office: 406, 4tr, Floor, Rectangle One, D-4,
District Center, Behind Hotel Sheraton, Saket, New
Delhi- 110017

755 of 2019
30.o7.2019
14.t2.2022

Complainant

Respondent

CORAM:
Shri Ashok Sangwan
Shri Sanjeev Kumar Arora

APPEARANCE:
Sh. Sukhbir Yadav [Advocate)
Sh. Garvit Gupta (Advocate)

Member
Member

Complainant
Respondent

ORDER

1. The present complaint dated 12.03.2019 has been filed by the

complainant/allottee under section 31 of the Real Estate (Regulation

and Developmentl Act, 2016 [in short, the Act] read with rule 28 ofthe

Haryana Real Estate (Regulation and Development) Rules, 20U [in

short, the Rules) for violarion ofsection 11(4)(a) oftheActwherein it

is inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of the
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GURUGRANI Complaint No. 755 of 2019

Act or the Rules and regul tions made there under or to the allottee as

per the agreement for sale ectled inter se.

Unit and proiect relate details

ject, the details of sale consideration, the

ainant, date of proposed handing over the

f any, have been detailed in the following

The particulars of the pr

amount paid by the comp

possession, delay period,

tabular form:

Name of the proje "Raheia Revanta", Sector 78,

Gurugram, Haryana

Project area L8.7213 acres

Residential Group Housing

Colony

Nature of the proj

DTCP license

validity status

49 of 2011 dated 01.06.2011

valid up to 31..05.2021.

Sh. Ram Chander, Ram Sawroop

and 4 Others

3L.07.20t7

[As per information obtained by
planning branchl

Name of licensee

Date of revised

environment clearances

Date of
plans

revised building 24.04.2017

[Page no. 96 of reply]

RERA Registere Registered vide no.

dated 04.08.2017

32 of 2077

registered

not
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9, RERA registration
to

,ralid up 31_.07 .2022

5 Years from the date of revised
Environment Clearance

10. Unit no. IF30-03, 2 ',r floor, Tower/block-
30

(Page no. 45 of the complaint)

1.L. Unit area admeasu ring 1960.840 sq. ft.

(Page no. 45 ofthe complaint)

1_2. Date of execu

agreement to sell
Revanta

on of
Raheja

23.05.2072

(Page no.43 ofthe complaint)

13. Allotment:etter 23.05.2072

[Page 87 of the complaint]

'l_4. Possession clause 4.2 Possession
Compensation

Time and

That the Seller shall sincerely

endeavor to give possession of the

Unit to the purchaser within
thirry-six (36) months in respect

of'TAPAS' Independent Floors and

for\t eight (48) months in respect

of 'SURYA TOWER' Irom the dote
of the execution oI the
Agreement to sell and ofter
providing of necessdry

infrostructure specially road
sewer & water in the sector by the

Government, but subject to force
majeure conditions or any

Government/ Regulatory
authority's oction, inactlon or

Page 3 of 37



HAALE]]A
URUGRAII F",rrpht", t'1" ,"55 

"f 
,01, 

-l

omission ond reasons beyond the

control ofthe Seller. However, the
seller shall be entitled for
compensation free grace period
of six (6) months in case the
construction is not completed
within the time period
mentioned above. The seller on

obtaining certificate for
occupation and use by the

Competent Authorities shall hand
over the Unit to the Purchaser for
this occupation and use and
subject to the Purchaser having
complied with all the terms and

con d iti o ns of th t s o pp lication form
& Agreement'[o sell. In the event

of his failure to take over and /or
occupy and use the unit
provisionally ond/or finolly
allotted within 30 days from the

date of intimation in writing by

the seller, then the same shall lie ot
his/her risk and cost dnd the

Purchaser shall be liable to
compensation @ Rs.7/- per sq. It.
of the super area per month as

holding charges for the entire
period of such de|ay........... "

IPage 57 of the complaint).

15. Grace period Allowed

As per clause 4.2 of the
agreement to sell, the possession

of the allotted unit was supposed

to be offered within a stipulated

Page 4 of 37



P* GU

HARI!A
URUORANI F"rd"l", Itlr.7ss 

"f 
,01, 

-1

timeframe of 36 months plus 6
months of grace period. It is a

matter offact that the respondent
has not completed the project in
which the allotted unit is situated
and has not obtained the
occupation certificate by May
2015. As per agreement to sell,

the construction of the project is
to be completed by May 2015
which is not completed till date.

Accordingly, in the present
case the grace period of 6

months is allowed.

16. Due date of posses ilon 23.7t.201.5

(Note: - 36 months from date of
agreement i.e.,23.05.2012 + 6

months grace period]

't7 
. Basic sale consider

per BBA at pagr

complaint

ation

78

AS

of
Rs.1,07,35,3 04/-

18. Total sale consider ation Rs.\,13,35,674 /-
(As per customer ledger dated
07.02.2019 page no. 109 of the
complaint)

19. Amount paid

complainant
y the Rs.7,06,40,787 /-

(As per customer ledger dated
07.02.20L9 page no. 113 of the
complaint]

20. Occupation c€

/Completion certif
:tificate
cate

Not received
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2L. 0ffer of possessior Not offered

22. Delay in handing
possession till dat€

complaint i.e., 12.0

,ver the
of fili ng

3.201.9

3 years 3 months and 17 days

Fact ofthe complaint

The complainant has made

I. Thet the family memb

an independent floor

anxious to buy of the

right time to own it as

to get an independent

sector-78, Gurugran

Limited" i.e., the respc

II. That the complainant

site. The location !

representative ofthe c

independent floor anc

of respondent/promo

and price list, etc.

II. That on 19.11.2011

independent floor, bea

ft. in "Raheja's Rer

Rs.9,73,12 3/- for book

the following submissions in the complaint:

:rs ofthe complainant always insisted to buy

as the complainant and his family were

ir own independent floor and that was the

someone close to the complainant suggested

floor "Raheia Revanta" project situated at,

promoted by the "Rahe;a Developers

ndent company.

along with his family members visited the

yas excellent. They consulted the local

eveloper and who allured him with a sample

proposed specification. The representative

ter gave him a brochure, application form,

, the complainant booked one 3 BHK

ring no. IF-30-03, admeasuring 1960.840 sq.

anta", Sector -78, Gurugram and paid

ing amount along with application form. The

PaEe 6 of 37



ffiHARER.
S-eunusqAM

independent floor

plan for a sale

represented by the o

the time of receiving

within 36 months.

IV. That on 27.01..20L2,

Rs.14,56,686/- throu

HDFC Bank.

VI,

That on 2 3.05.2 012, a

agreement/agreemen

per clause no.4.2 ofb

possession ofindepen

execution of the agre

was fixed as 2 3.0 5.20

of the subject unit in

That the complainant

as per payment sched

already paid the more

the credit balance of

allied charges of the a

observed that there i

independent floor fo

respondent, Though c

pay the remaining in

PaEe 7 of 37
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purchased under the construction linked

nsideration of Rs.1,07,3 5,304/-. It was

ce bearer/marketing staff of respondent at

f money that the floor would be handover

the complainant paid second demand of

040536 dated 27.01.2012vide cheque no.

re-printed, arbitrary, unilateral floor buyer

to sellwas executed between the parties. As

yer's agreement, respondent was to give the

ent floor within 36 months from the date of

ment to sell. So, the due date of possession

5. The respondent issued an allotment letter

vour of complainant.

ontinued to pay the remaining installments

Ie of the builder buyer agreement and have

than 990lo amount i.e., Rs.1,06,40,787 /-, and

.5,29,536/-, along with interest and other

ual purchase price, but when complainant

no progress in the construction of subject

a long time, he raised his grievance to the

mplainant was always ready and willing to

Iments provided that there is progress in
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the construction ofth

raised the last dema

water connection" on

progress in the proje

That the building str

and since then respo

and also lailed to se

complete the project.

VII. That since May 2015

regularly visiting th

construction site and

independent floor, bu

complainant, he has

actual status of co

but no progress is obs

VII I. That the main grieva

paying more than 99

and ready and willing

become due), the r

possession of indepen

IX. That the complainant

the intention that a

independent floor. lt yras promised by the respondent at the time

of receiving payment flor the independent floor that the possession

Page B of37
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independent floor. That the respondent has

d as per payment plan "On Electricity and

06.10.2016, thereafter there is no desirable

looking towards completion of the proiect.

cture was get completed before April 2015

dent failed to complete the finishing work

re an occupation certificate and failed to

complainant and his family members are

office of respondent as well as the

ade efforts to get the possession of allotted

all in vain. In spite of several visits by the

ever been able to understand/know the

uction. Though towers seem to be built up,

rved on finishing and landscaping work.

ce of the complainant is that in spite of his

of the actual amounts of independent floor

o pay the remaining amount (ifany amount

pondent party has failed to deliver the

ent floor.

had purchased the independent floor

r purchase, his family would live in

with

own
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x.

of fully constructed fl

landscaped lawns, clu

of sale, would be ha

construction work is

amenities, i.e., exter

complete. Now it is m

even the construction

the negligence of the

would take furtherm

subject to the willi

That due to the above

conditions of the bui

been unnecessarily h

liable to compensate

act of unfair trade p

and breach of contr

respondent and mu

complainant and oth

it liable to answer the

That there is an app

the respondent has

which it is not disclos

monev and of other

here that now a dav's

xt.

Complaint No. 755 of 2019

t along like basement and surface parking,

/pool, etc. as shown in brochure at the time

ded over to the complainant as soon as

mplete i.e., by May 2015. The work of other

al, internal MEP (Servicesl is not yet

re than 7 years from the date ofbooking and

of tower is not completed. It clearly shows

ilder. As per proiect site it seems that it

re than one year to complete in all respect,

ss of respondent to complete the same.

acts of the respondent and of the terms and

er buyer agreement, the complainant has

rassed mentally as well as financially. So, is

e complainant on account of the aforesaid

ctice. There is a clear unfair trade practice

ct and deficiency in the services of the

more, a smell of playing fraud with the

is prima facie clear on its part which makes

uthority.

ension in the mind of the complainant that

laying fraud and there is something fishy

ng to him just to embezzle his hard-earned

owners. It is highly pertinent to mention

any builders are being prosecuted by court
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of law for siphon

mischievously. A pro

and structural status

XIl. That the complainan

amount) along with i

booking till final real

19(4) ofthe Act 2016.

Relief sought by the com

The complainant has soug

i. Directed to refund

complainant to the

purchase of flat al

compounded from t

ii. Direct the respond

clauses unilaterally i

5. On the date of hearing,

/promoter on the contrav

relation to section 11[4) (

guilty.

Reply by the respondent

'[he respondent contested

l. That the complaint i

liable to be out rightl

D.

6.

to the complainant

Page 10 of37

the amount Rs.f ,06,40,787 /- paid

respondent party as installment

Complaint No. 755 of 2019

ff the funds and scraping the project

to find out the financiale needs to initiated

f project.

is entitled to get a refund (whole paid

rest at the prescribed rate from the date of

zation of payment (as per section 18 and

Iainant:

t following relief(sJ.

ng with prescribed interest per

by the

towards

annum

e date of deposit as per Act.

t to refrain from giving effect to the unfair

corporated in the flat buyer's agreement.

e authority explained to the respondent

ntions as alleged to have been committed in

) of the Act to plead guilty or not to plead

e complaint on the following grounds:

neither maintainable nor tenable and is

dismissed. The booking of the allotted unit

s made prior to the enhancement of the Act
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of 2016 and the provi

be applied retrospec

2 016 are not applicab

without prejudice and

respondent has regis

registration no.32 of

That this authority do

interest as claimed by

71 of the Act of 2 016

2017, the authority

holding an inquiry i

person concerned a

otherwise, it is the ad

of the Act of 201,6, w

the complainant.

III, That the complaint i

agreement contains

dispute resolution me

event of any dispute i.

and clause 74.2 of lhe

That the complainan

clean hands and has i

*r".,r, *"r. tn" .]

IV.

Page 11of37
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ions of the laid down in the said Act cannot

vely. Although the provisions of the Act of

e to the facts ofthe present case in hand yet

in order to avoid complications later on, the

red with the project with the authority vide

01-7 dated 04.08.2017.

s not have the jurisdiction to decide on the

e complainant. In accordance with section

ead with rule 21(4) and 29 of the rules of

hall appoint an adjudicating officer for

the prescribed manner after giving any

asonable opportunity of being heard. Even

udicating officer as defined in section 2(d)

o has the authority to decide the claims of

not maintainable for the reason that the

n arbitration clause which refers to the

nism to be adopted by the parties in the

, clause 60 ofthe booking application form

uyer's agreement.

has not approached this authority with

tentionally suppressed and concealed the

mplaint has been filed by him maliciously
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with an ulterior moti

process of law. The t

A. That the responde

having immense

peace-loving pers

of its customers. T

several prestigiou

Atharva', and 'Rah

Iarge number of

taken possession

formed which are

allottees of the res

B. That the project i

making, a passio

many firsts and is

infinity pool and cl

a very in-depth sci

fire, wind tunneli

traffic managem

optimization for c

luxury and iconic

project for custo

Complaint No. 755 of 2019

e and it is nothing but a sheer abuse of the

e and correct facts are as follows:

t/builder is a reputed real estate company

odwill, comprised of law abiding and

ns and has always believed in satisfaction

e respondent has developed and delivered

projects such as 'Raheja Atlantis' 'Raheja

ja Vedanta' and in most of these projects, a

milies have already shifted after having

nd resident welfare associations have been

taking care of the day to day needs of the

ctive projects.

one of the most

tely designed and

Iconic Skyscraper in the

executed project having

best consultants aid contractors we

as Thorton Tamas+tti IUSA) who are
I

I

I

re brought together such

credited with dispensing

e tallest building in Haryana wirh highest

b in lndia. The scale ofthe proiect required

ntific study and analysis, be it earthquake,

facade solutions, landscape management,

t, environment susl.ainabilify, services

stomer comfort and public heath as well,

elements that together make it a dream

ers and the developer alike. The world's

Page 72 of 37
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world's best stru

Taipei 101(Taiwa

under constructi

makers of Burj Kh

Emirates. That

was required to b

facilities for such

service for over 4

be offered for p

infrastructure fo

continuity of se

safe quality e1e

lifts, waste and

management etc.

complex was conc

& Iow-rise apa

that having realiz

government woul

and basic in fra s

including the com

cautious that

infrastructure as I

and electricity sup

as an abundant
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ure such as Petronas 'Iowers (Malaysia],

J, Kingdom Tower leddah (world' tallest

n building in Saudi Arabia and Arabtec

lifa, Dubai (presently tallest in the world),

patible quality infrastructure (external)

able to sustain internal infrastructure and

an iconic project requiring facilities and

00 residents and 1200 Cars which cannot

ssession without integration of external

basic human life be it availability and

ces in terms of clean water, continued fail

city, fire safety, movement of fire tenders,

ewerage processing and disposal, traffic

Keeping every aspect in mind this iconic

ived as a mixture oftallest high-rise towers

ent blocks with a bonafide hope and belief

all the statutory changes and license, the

construct and complete its part of roads

cture facilities on time. Every customer

lainant was well aware and was made well

respondent cannot develop external

d acquisition for roads, sewerage, water,

ly is beyond the control of them. Therefore,

recaution, the respondent company while
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hedging the dela

disclosure in the

terms and conditi

C. That the complain

namely,'Raheja

apartment vide hi

bound bv the te

form. The complai

had acknowledge

form that the plan

are tentative in na

effect suitable and

and when requi

D. That the complai

booked the unit in

a short period. Ho

gone wrong on a

market, and he is

highly flimsy and

the complainant

That on the b

respondent vide i

allotted to the c

1960.840 sq.

E.

Complaint No. 755 of 2019

risk on price offered made an honest

plication form itself in clause no. 5 of the

nt after checking the veracity of the proiect

evanta' has applied for allotment of an

booking application form. He agreed to be

and conditions of the booking application

natwas aware from the very inception and

on the clause 3 and 14 of the application

as approved by the concerned authorities

re and that the respondent might have to

necessary alterations in the layout plans as

ant is a real estate investor, and he has

question with a view to earn quick profit in

, it appears that its calculations have

unt of severe slump in the real estate

ow raising untenable and illegal pleas on

eless grounds. Such malafide tactics of

nnot be allowed to succeed.

is of the application for booking, the

allotment offer fetter dated 23.05.2012,

mplainant unit no. IF30-03, admeasuring

for a total sale consideration of

PaEe 14 of 37
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Rs.1,07,3 5,304/-.

buyer's agreeme

agreed to be boun

F. That the respo

complainant in a

and conditions of

complainant mad

amount of the tota

remaining amoun

unit along with a

service tax as well

stage.

G. That despite the

the provisions lai

have failed misera

facilities such as

supply in the se

The development

and electricity s

concerned gove

power and contro

be held liable

concerned gove

company has even

Page 15 of 37
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hereafter, both the parties entered into the

dated 23.05,2012 and the complainant

by the terms contained therein.

ent raised payment demands from the

ordance with the mutually agreed terms

lotment as well as ofthe payment plan. The

the payment of the earnest money and part

sale consideration and is bound to pay the

towards the total sale consideration of the

plicable registration charges, stamp duty,

as other charges payable at the applicable

ondent fulfilling all its obligations as per

down by law, the government agencies

ly to provide essential basic infrastructure

ads, sewerage line, water and electricity

where the said project is being developed.

of roads, sewerage, laying down of water

ply lines has to be undertaken by the

ental authoritics and is not within the

of the respondent. 'Ihe respondent cannot

n account of non-performance by the

nmental authorities. The respondent

paid all the requisite amounts including the
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I,

External Develop

authorities. Howe

like 60-meter se

connectivity, wat

developed by HU

picture/google im

launched along wi

the area surround

on sector 78, Gur

/development in

question. Not eve

put in place by HU

H. That the respond

information abou

sewerage, water,

received reply fro

external infrastru

concerned gove

RTI application da

The respondent c

inaction of govern

That furthermore

passing through

are visible in

Complaint No. 755 of 2019

ent Charges (EDCJ to the concerned

r, yet, necessary infrastructure facilities

r roads including 24-meter-wide road

and sewage which were supposed to be

A parallelly have not been developed. The

es ofthe project site when the project was

the latest pictures of the proiect site and

it shows no development of sector roads

ram. Therc is no infrastructure activities

the surrounding area of the project-in-

a single sector road or services have been

A/GMDA/HSVP till date.

t had also filed RTI application for seeking

the status of basic services such as road,

d electricity. Thereafter, the respondent

HSVP wherein it is clearly stated that no

re facilities have been laid down by the

ental agencies, vide copies of replies to the

L5.06.20L8, 02.07.2018 and 11.07.2018.

't be blamed in any manner on account of

ent authorities.

two high tension (HT) cables lines were

project site which were clearly shown and

e zoning plan dated 06.06.2011. The

Page 16 of37
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respondent was

relocate such HT L

HT Lines. The res

overhead HT wir

plan to DTCP, Ha

The revised and

HT Lines. lt is p

been put undergro

two 66 KV HT lin

intimated to all th

respondent had

shifting of the 6

overhead to under

dated 01.10.2013.

giving the approv

66KV HT Lines. It

work of constru

mm. XLPE Cable (

line and 66 KV

converted into 66

the respondent's

M/s KEI Industrie

Line was commi

Page 17 of 37
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quired to get these HT lines removed and

nes for the blocks/floors falling under such

ondent proposed the plan of shifting the

s to underground and submitted building

na for approval, which was approved by it.

proved Zoning plan of the area falls under

inent to mention that such HT Lines have

nd in the revised Zoning Plan. The fact that

s were passing over the project land was

allottees as well as the complainant. The

equested to M/s KEI Industries Ltd for

KV S/C Gurgaon to Manesar Line from

und Revanta Project Gurgaon vide letter

The HVPNL took more than one year in

and commissioning ofshifting ofboth the

was certified by HVPNL Manesar that the

on for laying of 66 KV S/C; D/C 1200 Sq.

luminium) of66 KV S/C Gurgaon - Manesar

/C Badshahpur - Manesar line has been

underground power cable in the land of

roject which was executed successfully by

Ltd. and 66 KV D/C Badshahpur - Manesar

ioned on 29.03.20L5. Thereafter, HVPNL,
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Gurgaon issued th

respondent dated

J. That respondent

at its own cost an

and procedures a

the same was bro

vide letter dated

Haryana for the

regulatory agen

involved/required

involved, it took

resources which

condition. The

that the complex i

of thc prospecti

during such time

taking place, co

Haryana Fire S

technically advise

floors/fire refuge

safety norms, to

spirit. After revisio

revision of buildin

and left-over area

Complaint No. 755 of 2019

performance certificate for the same to the

4.06.2077.

t the overhead wires shifted underground

only after adopting all necessary processes

d handed over the same to the HVPNL and

t to the notice cif District Town Planner

8.1-0.201-4 requesting to apprise DGTCP,

e. That as multiple government and

ies and their clearances were in

and frequent shut down ofHT supplies was

onsiderable time/efforts, investment and

lls within the ambit of the force majeure

ndent has done its level best to ensure

constructed in the best interest and safety

buyers. It is pertinent to mention that

hen all such procedure and process were

rrently some amendments took place in

Act,2009 due to which it was further

and mandated to have additional service

area in the high-risc tower as additional

ich the respondent complied in letter and

ofzoning plan, the respondent applied for

plan incorporating all the advised changes

ue to overhead HT wires which was to be

Page 18 of37
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built and sho

first/original buil

revision of Buildi

14.01.20.15 to l)

project layout an

the DTCP, Haryan

conformity with

K. That the construc

complainant is lo

shall hand over t

completion subi

the due install

infrastructure fa

providing basic

electricity etc. as

to sell. The phot

construction of t

complaint is loca

mentioned condi

control of the resp

question has not

be held liable for

unnecessarily and

these reasons, th

Complaint No. 755 of 2019

as to be shower and presented in

ing and marketing plan. The application for

g Plans was made vide application dated

CP, Haryana as per initiated committed

design only. Pursuant to such application,

was pleased to revise the building plan in

ised Zoning Plan.

on of the tower of the tower allotted to the

ted is 75% complete and the respondent

e possession of the same to him after its

to the complainant making the payment of

nts amount and on availability of

ilities such as sector road and laying

ernal infrastructure such as water, sewer,

er terms of the application and agreement

graphs show the current status of the

e tower in which the unit allotted to the

d. It is submitted that due to the above-

ons which were beyond the reasonable

ndent, the development of the township in

een completed and the respondent cannot

e same. The respondent is also suffering

badly without any fault on its part. Due to

respondent has to face cost overruns
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without its fault.

adverse order a

amount to compl

L. That the three fa

development of

government in co

allied roads; and I

NCR region, ope

expected by few.

for refund as th

cautioned about

to non-performan

M. That amongst tho

categories: (1) th

in future; and

investment to viel

price for a Revan

before tendering

knowledge and cl

possible effect of

N. That in the presen

the completed (an

opportunity cost

expected than
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Under these circumstances passing any

st the respondent at this stage would

e travesty ofjustice.

ors: (11 delay in acquisition of land for

ads and infrastructure (21 delay by

struction of the Dwarka Expressway and

I oversupply of the residential units in the

as to non-yield to the price rise as was

is cannot be a ground for the complainant

application form itself has abundantly

e possible delay that might happened due

by Government agencies.

e who booked (as one now sees) were two

e who wanted to purchase a flat to reside

) those who were looking at it as an

profits on resale. For each category a lower

lype Skyscraper was an accepted offer even

any money and bilaterally with full

r declarations by taking on themselves the

lay due to infrastructure.

case, keeping in view the contracted price,

lived-inJ apartment including interest and

the respondent may not yield profits as

hat envisaged as possible profit. The
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7.

9.

E.

8.

complered buildi

contrasted with

investment, effort

complaint, the pr

may kindly be co

filed with malafi

dismissed with he

Copies of all the relevant d

record. Their authenticity i

decided on the basis of th

made by the parties.

Jurisdiction of the autho

The respondent has raise

authority has no jurisdicti

objection of the responden

of jurisdiction stands rej

territorial as well as su

present complaint for the

E.l Territoriallurisdi

As per notification no. 1/

Town and Country Planni

Haryana Real Estate Re

Curugram district for all

question is situated with
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structure as also the price charged may be

e possible profit's v/s cost of building

nd intent. It is in this background that the

ling situation at site and this response

idered. The present complaint has been

e motives and the same is liable to be

q/ costs payable to the respondent.

cuments have been filed and placed on the

not in dispute. Hence, the complaint can be

e undisputed documents and submissions

ity

a preliminary submission/ objection the

n to entertain the present complaint. The

regarding rejection of complaint on ground

d. The authority observes that it has

ect matter jurisdiction to adjudicate the

asons given below.

2/2017-1TCP dared 14.72.20U issued by

Department, Ilaryana the jurisdiction of

atory Authority, Gurugram shall be entire

urposes. In the present case, the project in

the planning area of Gurugram district.
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Therefore, this authority [r..orpl"t" territorial iurisdiction to deal

with the present complaint.

E.ll Subiect-matter iu {isdiction
Section 11[4)(a) of the Acf, 2016 provides that the promoter shal] be

responsible to the allottee {s per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section ,7

(4) The promoter sholl-

(o) be responsibte forlll obligotiorr. responsibilitrcs ond functions
under the provisions olthis Act or Lhe rules ond reguloLions mode
Ihereunder or to the oll\ttees os per the ogreemenL lor sole, or to the
ossociotion of allotLees,los the cose moy be, Lill the conveyance of all
the apartments, plots olbuildings. os the cose moy be, Lo Lhe ollottees,
or Lhe common oreos tdtthe ossocioLion olallottees or the competent
authority, os the cose mPy be:

Sec'tion 34-Functions 
tI 

the Authority:

344 ofthe Act provide| Lo ensure complionce ofthe obligations cost
upon the promoters, thP allottees ond the reol estote ogenls under
this Act ond the rules a|d regulotions made Lhereunder.

So, in view of the provisiorfs of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-
I

compliance ofobligations $y the promoter leaving aside compensation
I

which is to be decided bl the adjudicating officer if pursued by the

complainant at a later stagf.

Further, the authorify has no hitch in proceeding with the complaint

and to grant a relief of r$fund in the present matter in view of the

iudgement passed by the 
fon'ble 

Apex Court in Newtech Promoters

and Developers Private Llmited Vs Stute of (t.P. and Ors. 2027-2022

(1) RCR (Civil), 357 ond re\terated in cose of M/s Sano Realtors Private

Page 22 of 37
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F. Findings on the obiections raised by the respondent

thereon, it is the regqlqtory authority which has the power to
examine and determine the outcome ofo complaint. At the same time,
when it comes b a question of seeking the relief of odjudging
compensation and intelest thereon under Sections 12, 14, 1g and 79,
Lhe odjudicoling officqr exclusively hos the power to determine,
keeping in view the colllctive reoding ofSection 71 read with Section
72 of the Act. if the ad)udication under Sections 12, 14, 1g and 19
other thqn compensdtion as envisaged, if extended to the
adjudicating olficer as prayed thot in ourview may intend to expand
the qmbit and scope oflhe powers ond functions of the odjudicating
officer under Section 7l and that would be against the mondqte of
the Act 2016."

13. Hence, in view of the au[horitative pronouncement of the Hon'ble

Supreme Court in the ca{e mentioned above, the authority has the

jurisdiction to entertain a {omplaint seeking refund of the amount and

Complaint No. 755 of 2019

Limited & other Vs Union of lndia & others SLp (Civil) No. 73005 oI

"86. From the scheme pf the Act of which o detoiled reference hos
been made and taking note of power of adjudication delineated with
the regulatory authoriq) qnd adjudicoting officer, what finolly culls
out is that although the Act indicotes the distinct expressions like
'refund', 'interest', 'penqlty' and 'compensation', a conJoint reoding of
Sections 1B and 19 cleorly monifests thotwhen it comes to refund of
the amount, qnd interest on the reJu nd amount, or directing payment
ofinterest for delayed delivery of possession, or penalty and interest

interest on the refund amount.

F. I Objections regarding the complainant being investor.
14. The respondent has taken a stand that the complainant is an investor

and not consumer, therefore, it is not entitled to the protection of the

Act and thereby not entitled to file the complaint under section 31 of the

Act. The respondent also submitted that the preamble of the Act states

that the Act is enacted to protect the interest of consumers of the real

estate sector. The authority observes that the respondent is correct in
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stating that the Act is enactld to protect the interest of consumers of the

real estate sector. lt is sfttled principle of interpretation that the

preamble is an introductiof ofa statute and states main aims & obiects

of enacting a statute but af the same time preamble cannot be used to

defeat the enacting provisifns ofthe AcL Furthermore, it is pertinent to

note that any aggrieved person can file a complaint against the

promoter ifhe contravene] or violates any provisions of the Act or rules

or regulations made therefnder. Upon careful perusal of all the terms

and conditions of the aparfment buyer's agreement, it is revealed that

the complainant is buyer 
{nd has paid roral price of Rs.l,O4,7Z,3OZ/-

to the promoter towards pirrchase ofan apartment in the project ofthe

promoter. At this stage, it is important to stress upon the definition of

term allottee under the Act, the same is reproduced below for ready

reference:

"2(d) "ollottee" in relotion to a real estate project meons the person to
whom a plot, apartnlent or building, as the case may be, hos been
qllotted, sold (whether as freehold or leosehold) or otherwise
transkrred by the promoter, and includes the person who
subsequently ocquirds the soid sllotment through sole, tronsfer or
otherwise but does not include o person to whom such plot,
qportment or buildiqq, os the case may be, is given on renti'

15. ln view of above-mentioned definition of "allottee" as well as all the

terms and conditions of the buyer's agreement cum provisional

allotment letter executed betvveen promoter and complainant, it is

crystal clear that it is an allottee(s) as the subjecr unit allotted to him by

the promoter. The concept of investor is not defined or referred in the

Act. As per the definition given under section 2 of the Act, there will be
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"promoter" and "allottee" and there cannot be a party having a status of

"investor". The Maharashtra Real Estate Appellate Tribunal in its order

dated 29.01.2019 in appeal no.0006000000010557 titled as M/s

Srushti Sangam Developers PvL Ltd, Vs. SaNapriya Leasing (p) Lts.

And anr. has also held that the concept of investor is not defined or

referred in the Act. Thus, the contention of promoter that the allottee

being investor is not entiftled to protection of this Act also stands

rejected.

F. II Obiection regarding iurisdiction of authority w.r.t. buyer,s
a8reement executed prior to coming into force ofthe Act.

16. 0bjection raised the resporfdent is that the authority is deprived ofthe

jurisdiction to go into the irlterpretation of, or rights of the parties inter-

se in accordance with the fllat buyer's agreement executed between the

parties and no agreement ffr sale as referred to under the provisions of

the Act or the said rulesl has been executed inter se parties. The

authority is of the view th+t the Act nowhere provides, nor can be so

construed, that all previoug agreements will be re-written after coming
I

into [orce of the Act. Ther]efore, the provisions of the Act, rules and

agreement have to be .uralrna interpreted harmoniously. However, if

the Act has provided fon dealing with certain specific provisions

/situation in a specific/pafticular manner, then that situation will be

dealt with in accordance 4/ith the Act and the rules after the date of

coming into force of the Ac[ and the rules. Numerous provisions of the

Act save the provisions oftlfe agreements made between the buyers and

sellers. The said contentio4 has been upheld in the landmark judgment
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Neelkamal Realtors Supurban PvL Ltd. Vs. UOI and others, (W,P

37 o12017) decided on 06.12.2017 which provides as under:

"119. Under the provisions of Section 18, the delay in honding over the
possession would bq counted from the date mentioned in the
agreement for sqle entured into by the promoter and the allottee
prior to its registratiqn under REM. Under the provisions of REPl-,
the promoter is givei a facility to revise the dote of completion of
project and declore the some under Section 4. The REP.1, does not
contemplate rewriti4g ofcontract between the Jlot purchaser ond
the promoter......

122. We hove olready dlscussed thqt above stoted provisions oI the
REP1 are not retrosAective in nature. They moy to some extent be
having o retroactive or quasi retrooctive effect but then on thot
ground the validit! of the provisions of REM connot be
challenged. The Parllament is competent enough to legislote low
hoving retrospecLivl or re\roactive effecL A low con be even

fromed Lo ollect sublisting / exisLing controctuol rights between
the parties in the larler public interest. We do not hove ony doubt
in our mind thot the RERA has been fromed in the lorger public
interestofter a thorough study qnd discussion made at the highest
level by the Standitv Committee and Select Committee, which
submitted its detoiled reports."

;o, in appeal no.773 of 2D79 titled as Magic Eye Developer Pvt, Ltd,

of

27

77. Al

Vs. Ishwer Singh Dahiya,ill order dated 77 .72.2019 the Haryana Real
I

Estate Appellate Tribunal fas observed-
I

"34. Thus, keeping in vie
considered opinion

our aloresaid cliscussion, we ore of the
thqt the provisions of the Act ore quasi

retroactive to some t in operqtion and wlJLbe_sw\esble:tp

of comoletion. Hence in cose of delov in the offer/deliverv of
posses.sion as per the terms ancl conditions of the ogreement for
sole the allottee shqll be entitled to the interest/deloyed possession
charges on the reosanable rote of interest as provided in Rule 15
of the rules ond one sided, unfair and unreosonable rote of
compensqtion mentianed in the agreement for sole is lioble to be
ignored."

18. The agreements are sacrosanct save and except for the provisions

which have been abrogated by the Act itsell Further, it is noted that the

agreements have been executed in the manner that there is no scope
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left to the allottee to negotiate any of the clauses contained therein.

Therefore, the authority is of the view that the charges payable under

various heads shall be payable as per the agreed terms and conditions

of the agreement subject to the condition that the same are in

accordance with the plans/permissions approved by the respective

departments/competent authorities and are not in contravention of

any other Act, rules, statutes, instructions, directions issued thereunder

and are not unreasonable or exorbitant in nature.

F.lll Objection regarding agreements contains an arbitration clause
which refers to thP dispute resolution system mentioned in
agreement.

19. The agreement to sell entered into between the two side on 2 3.05.2012

contains a clause 14.2 relating to dispute resolution between the

parties. The clause reads a$ under: -

"All or any disputes arising out or touching upon in relation to the
terms of this Applicption/Agreement to Sell/ Conveyonce Deed
including the interptptation and validity ofthe terms thereofand
the respective rights and obligqtions ofthe porties shqll be settled
through arbitrqtion. The arbitraLion proceedings sholl be
governed by the Arbitration and Conciliation Act, 1996 or ony
stotutory omendme4ts/ modificqtions thereoffor the time being
in force. The arbitration proceedings shotl be held at the office of
the seller in New Delhi by o sole orbitrqtor who shall be appointed
by mutuol consent of the parties. lf there is no consensus on
appointment of the ,Arbitrotor, the matter will be rekrred to the
concerned courtfor the some. ln case of any proceeding, reference
etc. touching upon the arbitrator subject including ony aword, the
territorio I j urisd ictian ofthe Courts shall be Gurgaon as well as of
Punjob and Horyana High Court at Chandigqrh".

20. The authority is of the opinion that the jurisdiction of the authority

cannot be fettered by the existence of an arbitration clause in the

buyer's agreement as it may be noted that section 79 of the Act bars the

jurisdiction of civil courts about any matter which falls within the

Complaint No. 755 of 2019
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purview of this authority, or the Real Estate Appellate Tribunal. Thus,

the intention to render such disputes as non-arbitrable seems to be

clear. Also, section 88 of the Act says that the provisions of this Act shall

be in addition to and not in derogation of the provisions of any other

law for the time being in force. Further, the authority puts reliance on

catena of judgments of the Hon'ble Supreme Court, particularly

in National Seeds Corporation Limited v, M. Madhusudhon Reddy &

Anr. (2072) 2 SCC 506, wherein it has been held that the remedies

provided under the Consumer Protection Act are in addition to and not

in derogation of the other laws in force. Consequently, the authority

would not be bound to refer parties to arbitration even ifthe agreement

between the parties had an arbitration clause. Therefore, by applying

same analogy, the presence ofarbitration clause could not be construed

to take away the jurisdiction of the authority.

21. Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd ond ors.,

Consumer case no.707 of 2015 decided on 13.07.2017, the National
I

Consumer Disputes Redrqssal Commission, New Delhi (NCDRC) has

held that the arbitration clause in agreements betlveen the

complainants and builders could not circumscribe the jurisdiction of a
I

consumer. The relevant pafas are reproduced below:

"49. Support to the obove yiew is olso lent by Section 79 of the recently
enacted Real Estate (Regulqtion ond Development) Act,2016 (for short
"the Reql Estate Act"). Sec\ion 79 of the said Act reods os follows: -

"79. Bar ofjurisdiction - No civil court sholl have jurisdiction to
entertain any suit ol proceeding in respect of any matter which
the AuthoriE or the 4djudicating officer or the Appellate Tribunal
is empowered by or qnder this Act to determine and no injunction
shall be granted by +ny court or other outhority in respect ofany
action tqken or to bq taken in pursuance ofony power conferred
by or under this Act.'l

It can thus, be seen thqt the said provision expressly ousts the
jurisdiction of the Civil Cotlrt in respect of any matter which the Reol
Estate Regulotory Authofiry, established under Sub-section (1) of
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Section 20 or the Adjudicqting Offcer, oppointed under Sub-section (1)
of Section 71 or the Reol Estate Appellant Tribunal established under
Section 43 ofthe Reol Estete Act, is empowered to determine. Hence, in
view of the binding dic[um of the Hon'ble Supreme Court in A.
Ayyqswamy (supra), the ftlqtters/disputes, which the Authorities under
the Real Estote Act are empowered to decide, are non-arbitroble,
notwithstanding an Arbitmtion Agreement between the parties to such
motters, which, to a largeextent, are similor to the disputes falting |or
resolution under the Consumer Act.

56. Consequently, we unhdsitatingty reject the arguments on beholf of
the Builder ond hold that dn Arbitrotion Clouse in the ofore-stoted kind
of Agreements between lhe Complainonts and the Builder cannot
circumscribe the jurisdictiDn of o Consumer Foro, notwithstonding the
amendments made to Sectlon B ofthe Arbitrotion Act."

22. While considering the issue of maintainability of a complaint before a

consumer forum/commission in the face of an existing arbitration

clause in the builder buyer agreement, the hon'ble Supreme Court in
case titled as M/s Emaar MGF Land Ltd. V. Altab Singh in revision

petition no. 2629-30/2018 in civil appeal no. 23572-23573 of 2077

decided on 10.12,2078 hao upheld the aforesaid judgement of NCDRC

and as provided in Article 141 of the Constitution of India, the law

declared by the Supreme Court shall be binding on all courts within the

territory of India and accordingly, the authority is bound by the

aforesaid view. The relevant paras are of the judgement passed by the

Supreme Court is reproduoed below:

"25. This Court in the serids ofjudgments qs noticed above considered
the provisions of Consumer Protection Act, 1986 as well qs Arbitration
Act 1996 ond laid down that complaint under Consumer Protection Act
being a speciol remedy, despite there being an orbitrution qgreement
the proceedings before Consumer Forum hqve to go on ond no error
committed by Consumer Rorum on rejecting the application. There is
reoson for not interjecting proceedings under Consumer Protection Act
on the strength an orbitration agreement by Act, 1996. The remedy
under Consumer Protectian Act is o remedy provided to e consumer
when there is a defectin anygoods or services. The complaint meansany
ollegation in writing made by o comploinont hos also been explained in
Section 2(c) ofthe Act. Tha remedy under the Consumer Protection Act
is confrned to comploint by consumer os defned under the Act for defect
or deficiencies caused by q service provider, the cheap and o quick
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remedy has been provided to the consumer which is the object and
purpose ofthe Act as noticed obove,"

23. Therefore, in view of the above judgements and considering the

provision ofthe Act, the authority is of the view that complainant is well

within the right to seek a special remedy available in a beneficial Act

such as the Consumer Protection Act and RERA Acr,2076 instead of

going in for an arbitration. Hence, we have no hesitation in holding that

this authority has the requisite jurisdiction to entertain the complaint

and that the dispute does not require to be referred to arbitration

necessarily

G. Findings on the reliefsought by the complainant.

G. I Directed to refund the amount Rs.1,06,40,787/- paid by the
complainant to the respondent party as installment towards
purchase of flat along with prescribed interest per annum
compounded from the date ofdeposit as per Act.

24. The complainant intends to withdraw lrom the project and is seeking

return of the amount paid by him in respect of subiect unit along with

interest at the prescribed rate as provided under section 18(1) of the

Act. Sec. 18(1) ofthe Act is reproduced below for ready reference.

"Section 18: - Return of qmount qnd compensation
18(1). lfthe prcmoter fails to complete u is unable to give possession of
an aportment, plot or building.-
(o) in accordance with the terms of the agreementfor sole or, as the cose

moy be, duly completed by the date specifred therein; or
(b) due to discontinuance of his business os o developer on account of

suspension or revocotion ofthe registration under this Act or for ony
other reason,

he shall be liable on demand to the ollottees, in case the ollottee
wishes to withdraw from the project, without prejudice to any other
remedy qvqilable, to return the qmount received by him in respect
of that apartment plot, huilding, as the cqse mqy be, with interest
at such rdte os may be prescribed in this behalf including
compensation in the manner os provided under this Act:
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Provided that where an ollottee does not intend to withdrow from the
project, he sholl be paid,4y the promoter, interest for every month of
delay, till the handing ovir of the possession, at such rote as may be
prescribed."
(Emphosis supplied)

25. As per clause 4.2 of the agreement to sell dated 06.06.2013 provides for

handing over of possessiorl and is reproduced below:

4.2 Possession Time aFd Compensation
Thot the Seller shall sin\erely endeavor to give possession of the IJnit
to the purchoser within thirEt-six (36) months in respect of'TAqAS'
lndependent Floors artd Iorty eight (48) months in respect oI
'SU RYA TOWER' from +he date of the execution of the Agreement
to sell ond after providlng ofnecessory infrastructure speciolly rood
sewer & water in the sector by the Government, but subject to force
mojeure conclitions ol, any Government/ Regulatory authority's
oction, inqction or omilsion and reasons beyond the control of the
Seller. However, the *ller sh.Itl be entitled for compensation

free groce period of six (6) months in cqse the construction is
not completed within the time period mentioned above. The

seller on obtaining certificote for occupation ond use by the
Competent Authorities ihall hond over the Unit to the Purchaser for
this occupation ond use and subject to the Purchoser having
compliecl with all the terms ond conditions ofthis applicotionform &

Agreement To sett. ln fiie event of his foilure to toke over and /or
occupy ond use the unit provisionally and/or finotly otlotted within
30 doys from the dqte dfintimation in writing by the seller, then the
same shall lie ot his/hpr risk qnd cost and the Purchoser shqll be

liable to compensationl@ Rs.7/- per sq. ft. of the super areo per

month os holding chorges Ior the entire period of such de\oy..........."

26. At the outset, it is relevant to comment on the preset possession clause

of the agreement whereln the possession has been subjected to

providing necessary infrastructure specially road, sewer & water in the

sector by the government, but subiect to force majeure conditions or

any government/regulatofy authority's action, inaction or omission

and reason beyond the control of the seller. The drafting of this clause

and incorporation of such conditions are not only vague and uncertain
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but so heavily loaded in fa{our of the promoter and against the allottee

that even a single default qy the allottee in making payment as per the

plan may make the possqssion clause irrelevant for the purpose of

allottee and the commitmeIt date for handing over possession loses its

meaning. The incorporatiof of such a clause in the agreement to sell by

the promoter is just to ev[de the liability towards timely delivery of

subject unit and to deprive the allottee of his right accruing after delay

in possession. This is just tq comment as to how the builder has misused

his dominant position anq drafted such a mischievous clause in the
I

agreement and the allotteP is left with no option but to sign on the

dotted lines.

Due date of handing ovgr possession and admissibility of grace

period: As per clause 4.2 ofthe agreement to sell, the possession ofthe

allotted unit was supposedlto be offered within a stipulated timeframe

of 36 months plus 6 monthF of grace period, in case the construction is

not complete within the tirhe frame specified. It is a matter of fact that
I

the respondent has not conipleted the project in which the allotted unit

is situated and has not obtalned the occupation certificate by May 2015.

Complaint No. 755 of 2019

27.

However, the Fact cannot be ignored that there were circumstances

beyond the control of the respondent which led to delay incompletion

of the project. Accordingly, in the present case, the grace period of 6

months is allowed.

28. Admissibility of refund along with prescribed rate of interest: The

complainant is seeking refund the amount paid by him along with
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prescribed rate of interesti However, the allottee intends to withdraw

from the project and is sepking refund of the amount paid by him in

respect of the subject unit i.^,/ith interest at prescribed rate as provided

under rule 15 of the rules. f.ule 15 has been reproduced as under:

Rule 75. Prescribed rotepf interest- lproviso to section 72, section
18 and sub-section (4) o+d subsection (7) oI section 191

O For the purpose ollproviso to section 12; section 1B; qnd sub-
sections (4) ond () of section 19, the "interest at the rate
prescribed" sholl be the State Bonk oflndia highest marginal cost
oflending raLe +2%.:

Provided that in +se the Stote Bonk of Indio marginsl cost of
lending rate (MCAR) is not in use, it shall be replaced by such
benchmark lendinp rateswhich the State Bank oflndia moy fx
from time to Limefor knding to the generol publtc.

29. The legislature in its wisd+m in the subordinate legislation under the

provision of rule 15 of the fules, has determined the prescribed rate of

interest. The rate of intqrest so determined by the legislature, is

reasonable and if the said tule is followed to award the interest, it will

ensure uniform practice in jall the cases.

30. Consequently, as per wpbsite of the State Bank of India i.e.,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as

on date i.e., '1.4.12.2022 is 8.350/o. Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +2o/o i.e., lO,35o/o,

31. 0n consideration ofthe circumstances, the documents,submissionsand

based on the findings of the authority regarding contraventions as per

provisions of rule 28(1), the authority is satisfied that the respondent

is in contravention of the provisions of the Act. I3y virtue of clause 4.2 ol

the agreement to sell executed between the parties on 23.05.201,2,the

possession of the subject unit was to be delivered within a period of 3 6
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months from the date of execution of buyer,s agreement which comes

out to be 23.05.2015. As far as grace period is concerned, the same is

allowed for the reasons quoted above. Therefore, the due date of

handing over ofpossession is 23.71..2015.

32. Keeping in view the fact that the allottee/complainant wishes to

withdraw from the project and is demanding return of the amount

received by the promoter in respect of the unit with interest on failure

of the promoter to compiete or inability to give possession ofthe plot in

accordance with the terms,of agreement for sale or duly completed by

the date specified therein. The matter is covered under section 18(1) of

rhe Act of20t6. I

I

33. The due date of possessiori as per agreement for sale as mentioned in

the table above is

months and l7 days on the date of filing o[ the com plain t.

34. The occupation certificate/completion certificate of the project where

the unit is situated has still not been obtained by the respondent

/promoter. The authority'is of the view that the allottee cannot be

expected to wait endlessly for taking possession of the allotted unit and

for which he has paid a considerable amount towards the sale

consideration and as observed by tlon'ble Supreme Court of India in

Ireo Grace Realtech Pvt. Ltd. Vs. Abhishek Khanna &Ors., civil appeal

no. 5785 of 2019, decided on 77.07.2021

".... The occupation certiJlcote is not available even os on date, which
clearly omounts to deliciency of service. The allottees cannot be
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made to wait indefrnitely for possession of the apartments ollotted
to them, nor can they be bound to take the apartments in phase 1 of
the project......."

35. Further in the judgement of the Hon'ble Supreme Court of India in the

cases ofNewtecfi Promoters and Developers private Limited Vs State

of U.P. and Ors, and reiteroted in case of M/s Sana Realtors private

Limited & other Vs Union of lndia & others (Supra), it was observed

as under: -

25. The unqualified right of the allottee to seek refund referred Ilnder
Section 18(1)(a) ond Section 19(4) ofthe Act is not dependent on ony
contingencies or stipulations thereof. lt oppears thot the legislature
has consciously providefr this right of refund on demand as an
uncondit[onal absolute llght to the ollottee, if the promoter fails to
give possess[on of the apartment, plot or building within the time
stipulated under the ternls ofthe agreement regordless ofunforeseen
events or stay orders oI t4e Court/Tribunal, which is in either way not
attributable to the allotlee/home buyer, the promoter is under on
obligation to refund the imount on demond with interest at the rote
prescribed by the State Aovernment including compensotion in the
mqnner provided under the Act with the proviso thqt if the allottee
does not wish to withdrOw from the project, he sholl be entitled for
interest for the period ofdelay till honding over possession ot the rote
prescribed."

36. The promoter is responsi$le for all obligations, responsibilities, and

functions under the provigions of the Act of 2016, or the rules and

regulations made thereunder or to the allottee as per agreement for sale

under section 11(a)(aJ. The promoter has failed to complete or is

unable to give possession of the unit in accordance with the terms of

agreement for sale or duly completed by the date specified therein.

Accordingly, the promoter is liable to the allottee, as he wishes to

withdraw from the projeclt, without prejudice to any other remedy
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available, to return the amount received by him in respect of the unit

with interest at such rate as may be prescribed.

37. Accordingly, the non-compliance of the mandate contained in section

11(4)(al read with section 18(1) ofthe Act on the part ofthe respondent

is established. As such, the complainant is entitled to refund of the

entire amount paid by him at the prescribed rate of interest i.e., @

10.35%o p.a. (the State Bank of lndia highest marginal cost of lending

rate (MCLR) applicable as on d,ate +2o/o) as prescribed under rule 15 of

the Haryana Real Estate (!.egulation and Development) Rules,2017

from the date of each payment till the actual date of refund of the

amount within the timelinos provided in rule 16 of the Haryana Rules

20L7 ibid.

G. II Direct the respondent to refrain from giving effect to the unfair
clauses unilaterally incorporated in the flat buyer's agreement.

38. In view of the findings detailed above on issues no. 1, the above said

relief become redundant, as the complete amount paid by the

complainant is being refunded back.

H. Directions ofthe authoriry

39. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to the

authority under section 34(0:

The respondent/promoter is directed to refund the amount

i.e., Rs.1,06,40,787 f- received by it from the complainant along
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with interest at the ra

of the Haryana Real

2017 from the date of

the deposited amount

A period of 90 days is

directions given in thi

would follow.

Complaint stands dispos

File be consigned to regis

Haryana Real Es

Datedi L4.l2.2022

40.

41,.

umar-Arora)
Member
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of 10.35% p.a. as prescribed under rule 15

state (Regulation and Development) Rules,

h payment till the actual date of refund of

given to the respondent to comply with the

order and failing which Iegal consequences

(Ashok Sa

Mem
Regulatory Authority, Gu
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