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ORDER

1. This order shall dispose of all the 1 complanits tithed as above hled hetor

this rlllll'llll':ll.‘_'f In form CRA under section 31 of the Heal Estate |[Resulatlon

and Development) Act, 2016 (hereinafter referred as “the Act’) read with

rule 28 of the Haryana Real Estate (Regulation and Developmenl] Rules

2017 (hereinafter referred as “the rules”) for violation ol section | 14)(a)

of the Act wherein it is inter alia prescribed thar the promoter shatl b

responsible for all its obligations, responsibilities and functions W the

allottees as per the agreement for sule executed inter se between pares

2. The core isgues emanating from them are samilar in nature and th

t'ur'npl'.nn'.lnl[%i} fn the abiive rolerFed msitters are allottess of tha Pt

namely, Emerald Flosrs Fromwor, Sectol 65 farratip Boasig prajert] besng
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Emaar MGF Land Limited

The terms and conditions of the huilder buyers agreements fulcrum of the

Issue involved in all these cases pertains to failure on the part of the

promoter to| deliver timely possession of the units in uestion, Seeking

award of delayed possession charges, possession and to esturn P
charges, car parking charges,

3 The details pf the complaints, reply status, unit no, date of agreemoent

pussession chiuse, due date of pessession, total sale consideration, amoun

paid up, and reliefs sought are given in the table elew;

| Project: Emerald Flpors Premier, Sector-65, Gurugram
Fossession clause: Clause 11

lime of handing ever the Possession
| Subfect to terms of this clause and subgert to the allotteefs) having camplied with all the Loy
i and conditions of thid buywe's agreemeat, and rat betng i defanlt under any of the provisions of
thiz EIJ}'-EI"I 114?'1‘3&”1:!.']'?[ el camplias e Wk ol Frovisions farmaiibies, dad imenbatio TE &
presciited by the Company, the Company propeses to hand over the possession u,r e Unir
| within 36 months fram the date of execution of Buyers Agreement. The Allstieef €] wirr
| and understands that the Company shall be entitted to g groce period uf three moniths, for
applying and ebtaining the completion certificares oo chpeation certificate in respect of e
Unit and/ or the Project

Nodes;
I

|-‘15 4 matter of fact. the i'HﬂmnEBL has not applied to the concerned authority for alitaining
-mmp]t‘tlnﬂ ﬂﬁ'ﬂ.afwh‘.n' cocupatian certificate within the giace period proseribed Ly Ui
| pramater in the buyer's agreement. As per the setthed law one cannot be allowed 1ot

| advantage of his own wreng. Aceardingty, this grace period of 3 months cannat be allowed |

| the promter

i E-I'.T-E:Irl_ﬁli-irbl: Reply Uni N ateof  Duedate | Total sale Heliod
ne oo, SLEke !mru_ﬁ aidares  execution ol conslderation S
| date  of | | admeasure, BHA possession 40d amount

jrand by Ll
LComplainani

1 | A (4]

camplaint | -elng

Fage 2 of 47



B HARER
@ UG

- vy rlllr

ol 2 e e g

Complamt oo 2774 of 2021 & 5 sthers

'T-dez?ﬂ,-'zu | Rep EFP-de- | e zown]| e dora st T1 b
Alcaie Utled | rocelved on | (MOZ  Ath | [anoowar | o O PO 3 Puedd fhe
Slitbia Fh | 202021 | finar, tuwes | o0k pag A reapangea) o
F;Ar ' o, 16 o itH!:l— -u1 Re. withilrae fite
% Emaar |3nnaxLry cormptininl | 2 A5 - poeskel =1 R
GF  Land G, page 24 | | posssstion [As pEer | aml Cwhpaid e
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208 2021 page A27-120 | peen Licis il
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. - B |
2 LRSI 20 oIOZ; 15l | 2500Z0M00 25012013 TS 1 i
21 flir, Tes, Bl ek, 250 < 0 Diprwan gl
Fase titled as hwl:lil'ql pags ]&JHJ: e T f ST |
Parmindes o 01 complaini] | posseasion T retiim. e 350
Dute B Iiﬂiﬂ'l_'-'ﬂl-lﬂi! Hi i, l-'h'ip | L ET | i
Midhi Dt 2, page 41 |lm”l"':l Iwaa i T
V/s EﬂTEla!" l]l'!-ll;!f‘_i'] T il v Ag LHACE
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! e g a4 el fiad
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| 4 i.H.m.fH,uu_* Reply [P 10 0501 22010010 | 2201 2013 |15t | 1nRe
@ rase tithed | recaibed on P | L af 2 THEs| i
h!i- | (0] e e | q Page % RECLTREERS T AR R T I cuspEREnn LE pas
Chiandotipl | | [Page 4 o1 | of vepiy] L A0 e By SRABUY - we ik
Hasu W J | dnr e |2« Ry
Ermaar MGOF complauny | e =10, T4 35T towards tho el of
Leand Lrgd [ g Lol | [page 210 i Efgtatidan
| It W i replyas
HR- gl oy plabnl
(020l !

: Mot Inihe lﬂ:ME refermed aboye t!rhm abbroviations bave hoen used, Thiy ave elabirated as bl
Abbrevistions Full form

DR Bate of receiving camplaim
TR Tatal Sabe conside rmgion

AP Ampunl paid by the gllettee{d]
DPC- Delayed possessiopcharges

A.

The aforesaid complaints were filed by the complainants against the
promoter on pccount of violation of the bullder buyers agroement execited
between the parties imter se ln respect of sald unit for not handing over the
possession by the due date, seeking oward of delayed possession charges
possession and to return PLC charges, car parking charges

It has been decided to treat the said complaints as un application for nun

compliance | of  statutery obligations  on  the part  of  the
promoter /respondent in terms of section 341 of the Act which mandates
the authority te ensure compliance of the obligations cast upon the
promoters, the allottee(s) and the real estate agents under the Act, the rules
and the regulations made thereunder

The facts of all the complaints filed by the complainant{s)/allottee s e
also similar, Qut of the above-mentioned case, the particulars of lead case
CR/2774/2021 Case titled as Siddharth Kher V /s Emaar MGF Land Lid,
are being taken into consideration lor determining the rights ol the allotes
qua delay possession charges.

Project and unit related details

Pripes 4 a1l 37
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7. The particulars of the project, the details of sale consideration. the ameunt

paid by the complainant, date of proposed handing over the possession,
delay period, if any, have been detailed in the tollowing tabular form

5r. | Particulars Details

Hn-.!

1 Name of the project Emerald Floors: Premuer st Emecald Estite
| Sector b, Luregram, Heevanu

|2, | Unit o, EFP-11- 360402, 4™ flaor, trwer s 1o
lannexure L2, page 2% of camplan)

| 3 Frovisional allotntent letter duted | 1B06 2010

- _iﬂnns};ur: €1, puge 22 of reply|

3 |L:I.a:e of  expcution af huwl"s'ﬂﬂ.ll.;m!ﬂ

dEreement o '
| | 48 | |Ennexure €2, page 27 of complaing]
} _I_— —= = | 5

5 | Possession diuse 1. POSSESSION
fa) Time of handing over the Possession

Subject to terms af tus clouse and subject 1

| the Aflottee(s] having complicd with oll the

Levrns wnd conditions of Ghis Buper's Agreemn

i e nol hainy e defoult under aue o

| | Pravisrins of [his  Sever's  Agregmen L

complionce with all provisions, formalites

documentution  ete ax  prescribed B b

| | Company, the Cormpany propases 6 hand o

| the possession of the Uni within 36 manthy

‘ ! from the date of execution of Buvers

i | A,H‘-"'H-!H?'Eﬂf The Alaricefs) dgreen o

| | | ginicher stomds cheet [his Covmapramys shall oe oo tiried

' to u grace pevied of thive months, Jor

applving end obtaining the  completion

certificate/occupation certificate in respect
if the tnit andSor the Project

I‘-EH!' Sal 3T
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[ Ermpliasis sup sled |
b Duez date of possession 40122013

I : .
[Note: Grace period s not ineluded|

L |l |
| 7. | Total consideration as per statement  Re 50,59 600 /-
‘ ol account doted 14082021 a1 puge

127 of reply |

|Fj. Total  amount  paid by lhel Rs.92,14575/-
complainants as per statement of |

socaunt cated 14092021 at pugu.-|

128 of reply

Loty ) |
o, | Occupation certificate | 112020
[amvmeciine B, page | 17 ol rejaty )
| = | — : = | x
10, | Ofter bf passession 1911 3220

[anmexure RS, mage 120 of reply|

| 11 Diglay cumpensation already paid by fs.5 B2 b/
‘ the respondent In lerms ol the
| buyer's agreément as per statement
| ol account dated 14092021 ol page
. | 127 of reply

B. Facts of the complaint
8. The complaipant has made the following submissions in the complaint
1. That the present complaint is being filed against the respondent lor the
deficient services which nter ahia  includes  faildore o tmely
u’r?er,-"dﬂiver possession of residential wmit e vt no FEF-D- L0040
{herﬂln.i:l-ftfr referred te as the said unit) along with all vasements,
privileges, rights and benefits attached thereto in the project known as
“emeiald hills {emerald Moors, premier, phase - 1) sluated at sector
65, urban estate, Gurugram, Haryana - 1220018 The total sale

rn-nside_:natinn for the said unit is Rs. B3 32 832 and the complyman

g & ool 37
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has already paid rs5.90,59609/- to the respondent. However, the
respondent company delayed the project for more than seven vears
and thereafter, while offering possession to the complainant vide the
letter dated 19.11.2020, illegally and arbitrarily  demanded thi
payment ol alleged balance dues from the complanant, besides the
respondent in a highly arbitrary manner and 1 clear contravention ol
the applicable laws, and the assurances and promises given by the
respondent, even Failed to account for the compensation tor delay
completion of the said project as was assured by the respondent. beig
aggrieved, the complainant has preferred the present complaint betore

this authority.

i That the complainant is a serving navy officer, and a law-abiding citizen

L.

of Indea and is resident of H-096 Dakwood estate, Akashnecm Marp
Gurugram, Haryana. That the respondent is a company incorporated
under the companies act, 1956 and is existing under the companies !
2013, The respondent company 15 inter ol engaged m the real escan
sector. The company claims to have built a solid reputation for quality
and a great value for money. Also, claimed to have completed o sorlos
of real estate projects in and around the NCR region including

Gurugram, over the years,

That fn June, 2010 the respondent through s representalives
Introduced its project “emerald lalls femerald Noors, premen, phase -
il)", sitwated at sector 65, Urban Estate, Gurugram, Haryana - 122018,
to the complainant, thereby representing that the construction i the
said project had already commenved -and the possession shall by
offered to the allottees within o penod of 36 months, with o grasce

period @f 3 months, from the date of execution of the apartment buyers

Fape 7 ol 37
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agreement. The representatives of the respondent company furthe
allured the complainant by showcasing lucrative and world sy

amenities in the said project,

That it was the reputation behind the respondent’s name and the
representations, assurances, and promises made by the tespondent's
representatives that the said project shall be completed within the
committed time period. because of which the complaimant agreed 10
get a unit allutted in his favour in the said project and accordingly
submitted an application for the allotment of & wilt In the said e
The respendent accepted the said application and issued an allotment
letter dated 18.06.2010 whereby the respondent allotted the unit o
epl-li-36-0402 in the project known as “emerald hills (emerald Toors
premier; phase - )", situated at sector 65, urban estate, Gurugran,
Haryana - 1220186, to the complainant. The said allotment letter ws
followed by a printed and pre drafted apuriment buyver agrocment,
which the complaipnant was required to execute. and tollowing e
respondent’s instructions, and agin on the preoise that
respondent shall complete the project and handover the unit t the
complainant within the committed period, the complainant exeruted

the said agreement with the respondent on 30122010

That In terms of clause 11 (@) of the said apartment buyer agreciient
dated 30,12.2010, the possession of the atoresaid allotted unit was to
be given by the respondent to the complainant in March, 2014,
however, contrary W the wrms ol the said agreement, and the
represeptations and assurances made by the respondent 1o
complalnant, the project was delayed lor more than seved years. L

complaipant under bone fide belief and having il tath o the

LRI B ol 37
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vi.

respondent, and further. since the complainant needed the said anit for
his self-use, had patiently waited for the respondent to give the
possession of the said unit, The complainant had time and again visited
the respondent’s office to enguire about the status of the profedt, and
an every occasion, the complainant was assured thal the project shall
soon be completed, and the unit shall be oftered lor PUSSESEI0ON Lo the
complainant in the coming few months. On every such occasion the
complainant belleved the said assurances, and righteously paid the

amounts as were demanded the respondent

That with the introduction of RERA, and the project having been
II'ILI'i'diIEt‘Bl‘El_'E-’ delayed, the respondent assured the commplainant that the
complainant shall be paid the compensation as per the RERA
provisions and rules, when the possession of the unit is offered to the
complainant, The complatnant even agreed 1o the said assurunde ol thie
respondent. That even till March/April, 2020, i response 1o the Ay
of the complainant as to when the possession of the unit shall be givien
ta him, the respondent vide its emails dated 04.04.2020, 04.04 2020
and 30,07 2020 had intimated the complainant that the construction s
going an, and the possession shall be given to the complamint whon
the ocdepation certificate is obtained, and the complainant was one
again assured that he snall be compensated for the delay Again. the
complainant had no other aption except o wait for the respondent 1
complete the project and give the possession ol the allotted unit to th
complalnant. That after a delay of maore than seven [7) vears i
completion ‘of the said project, the respondent vide 1ts letter datid
19.11.2020, offered the possession of the said allotted wnit to the

complainant, and raised a demand for the alleped balince dues

Poige 9 it 37
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vil. That the complainant after having gone through the said letter, 1o his
utter shock and dismay, found that the respondent had failed (o
account for the compensation as was promised to be paid by the
respandent to  the complainant and  unilaterally  taken  (he
compensation amount s per the agreement, and adjusted the sald
amount frem the alleged balance dues. That i the given circumstances,
the cnrﬁ'plninant met the respondent’s representatives personatly i
also had written to the respondent on several occasions ineladog on
05122020, 09.12.2020, 14122020 and 20122020, and demanded
the compensation as per the prevailing laws, and In fact & meeting was
also held between the respondent's representatives and  th
complainant en 2B.01.2021 at the respondent's office. wherehy the
complainant reminded the respondent of the respondenrs
commitment to the complainant for payment of delaved possession
compensation &10.40% per annum on the amount pard with oilger
from the committed date ol delivery of possession Ul actual ofter of
possession. The, respondent was thus reguested 0 revise the
pussession letter, and issue the fresh pussession letter after paying the
compensation amount to the complainant as above stited. That the
respondent had assured the complainant that they shall pay the abiove
said compensation amount, and thereatter the complainant can rake
the possession of the allotted unit and get the sale deed executed by
tavour, On the said premise, the respondent even influenved Uhe
complatpant to pay the mantenance charges for one vear i advance
for the said complex, even though the respondent was vl G
compensate the complanant for the delaved period, and also o grve

the possession of the saud unit to the complainant and cxecute tie sale

o 10 @ 37
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deed for the sald unit in his favour. The complainant paid an amount ol

Rs.90.59.609 /- to the respondent against the said allotted unit.

That the aforesaid assurances and Fepresentatioms made by the
respondent proved to be of no aval and the respondent laled to givy
to the complainant any revised possession lotter and the compensation
amount. In the sald circumstances, the complarmant vide legal notice
dated 20,02.2021 called vpon the respondent company to compensate
the complainant by paying interest @ 1040% per annum on the
consideration amount for the said unit as retaned by the cesponden
beyond the committed period of possession Lo rs.6045 779/~ and to
handover the possession of the said unit to the complainant and L
execute the sale documents in tavour of the tomplainant That the
respondent company duly received the sad legal notice dated
20,02.2021 and vide its reply dated 04.03.2021, stating therein all the
talse averments and raising baseless contentions, disputed and denied
the lawful claims of the complainant, 1t is further submitted that
despite the failure to offer the possession of the unit in a liveablh
condition, and' without paying the compensation for delay, the
respontdent has) gone a step ahead, and has  started  levying
unwarranted and Ilegal holding charges an the compleinant The
complainant denies his liability to pay any such holding charges, and
the said alleged demands are required to be quashed and withdrawi

by themspundeht.

ix. That the complaipant has again requested the respondent to make the

unit in leviable condition, and to withdraw the holding charges. The
complaipant has further requested the respondent 1o pay the

compensation, and interest and to transter the completed unit in

Pegre 11 @l 37
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favour of the complainant, and the ruspuuﬂé}nt has not acceded to the
requested requests ol the complainant, and the complainant i
continwing to suffer due to the high hafdedness, arrogance, and
illegalities of the respondent as stated above, That under the aforesd
circumstances, the compiaimant 15 left with o alternative but to file the
present complaint against the respondent company inter alia secking
relief of posseéssion of the unit allotted to the ¢ omplainant  vide
apartment buyer agreement dated 30122010 along with the mterest
and compensation for the delay in offering af the possession, within a
reasonable time, as directed by this authority. That the real cstate
(regulation and development) act, 2016 came into force on 0105, 20 1,
and under the said act the developers/huilders have hecome Lalile 1o
pay interest and compensation to the IZm'ﬁ]|'.I|I,i1II1..!I1'[,.-'.Ilfurh'u' in case ol

delay in handing over the possession.

x. That without prejudice to the aforesaid, the camplainunt is also couted
to claim compaensation from the respondent company tar the delayed
possession, It is pertinent to bring It to attention of this authority that
the terms and conditions appended undér the apartment buye
agreement were unfair, unjust and arh{tral'}f Inasmuch a5 the
respondent company had drawn all the impertant provisions o thei
Favour. The complainant was denied fair scope of compensation unde
the apartment buyer agreement in case ol delay of possession. That thie
complainant did ebject to the umlateral provisions ol the terms and
conditions of the apartment buyer agreenept, but the said alyjection
was not considered by the respondent company. The indun parlameni
has enacted and enforced the real estate [regiiation and developmaent )

act, 2016 to balance the hargaining puower @ the allottess who have

| Page 12 @i 37
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€. Relief sought by the

9.

10.

nq

1L,

been disadvan

ed by the abuse of daminant pasition by the
developers since Several vears. The abuse of the dominant position hy
the builder has been such that the government was constrained to pass
the above Act.

mplainant:

The complainant has sought following relief{s);

[i) Direct the respapdent to handover the physical possession of th
subject unit along with all easements, priviteges, rlghts and benefits
attached thereto ln the sald project

(11} Direct the respomdent execute registered sale deed in favour of tho

complainant pertdining to the unit bearing fin. EPF-I1- 160402 along

with all easements, privileges, rights and benefits attached theretn in
the said project.

(1li) Direct the respondent to pay Interest/compensation for the delayved
period in handing_ ossession of the said unitin terms of the Act at the
rate which this auhority deems fit and propen in the interest of justic

(v} Direct the respondent to withdraw the holding charges and should be
quashed being illegal and unwarranted in the @ven facts and

OIrtumstances,

Un the date of hearlng, the authority explained to the respondent)

promoter about the cantraventions as alleged to have been committed in
relation to section 11(4) (a) of the act to plead guilty or not to plead guilty

Reply by the respon
The respondent has cogtested the complaint on the following growds
I That the present épmplaint pertains to the alleged delay in delivery of
pessession for which the Complaimant has riled the present complaint,

before the authority, Haryana Real Estate Regulatory Authority,

P 13 0 37
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k.

| . - ———

Gurugram, Haryana (hereinafter referred 1o as the Authority), inter-
alia seeking posgession of the unit in question as well a8 dolayed

interest towards delay in handing over the property. Pursuant o the

filing of the presént compiaint, the tespondent received a notice (ron
this hon'ble authority, the present reply is being filed by the
respondent herebvith, however, now, in terms of the Hharyana real
estate  (regulatien & development) amendment  rules, 2019
{hereinafter referred to as the "sald amendment rules”) complaints are

to be filed as per @mended form CRA in terms of the amended rule 24

it may be mentidned that the said complaint s not led ws per Ui

prescribed amended CRA form
That the complainant vide application form dated 16,05 2000 applisd 1o
the respondent for provisional alletment of the umit in the project
‘Emerald Floors Fremier Phase:1’ in Emerald Estate at Sectar-65. Uran
Estate, Gurgaon, Baryana (hereinafter referred to as “the project™) Th
said booking application contained detailed terms and conditions and
was subject to @nit buyers’ agreement (hereinafter referred to o
“agreement”) to be executed later. Pursuant thereto, the complaman
was allotted a upit bearing no EF’?P-ll-Eﬁ-Hd-U.i. i the project vl
provisional allotment letter dated 18.06.2010. Vide the sad letter, 1
construction linkdd installment payment plun opted by the complaman
wias alsa enclos
Euhsequenll}f. buyers agreement dated 30122000 (agreement’) was
executed betweeh the complamant and the respondent  That the
respondent on regeipt of the occupation certiticate, olfered possession
of the said unit tjﬁlu complainants vide offer of possession letter datei

19.11.2020 subjegt to making payments and submission of necessar

Fabie 14 410 37
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documents. However, till date the complainant has failed to comply watls
the requirements as detziled in the offer of possession hotice and take
pessession: of the said unit. It is submied that the complainant has
already been given compensation of s, 582,608 /- towards the defayed
pessession, The complainant has turther been given benetit of EPR
adjustment of HTM amounts cte, vet the complasmant s not tomng

forward to take the physical possession of his unit mieljr with ouelafid

to extort more and more money from the respandent,
v, That without prejudice, after the enforcement of the Act cach
developer was uired to register its projoct if the Eame was an
“ongoing project™and give the date of completion of thé sald ogoing
project in terms|of Section 4{Z2)(1){e) of the Act Aceordingly, the
respondent had duly registered the said project, in which the said uni
in guestion is si

24.8.2017: That

ated having registration no, 104 of 2010 dated
¢ registration of the project s valid gl 2308 2022
and the Fﬂﬁpﬂnd*ﬂl has already offered possession @ the umt o
question within the period of registration and therelor no cause of
action can be construed t have arisen o tavour of te complaimant b
file @ complaint for seeking any imterest as alleged more so when

compensation payable under the buyer's agreement (hercinaftes

reterred to as reement”) has already been cretlited 1o the

complainant by the respondent,
v. That the terms and condilions set out i the dgredment clearl
pravided compengation to be paid in the event of detay o handing over
of the possession and the complainant after baving understood the
clauses had Exeiﬂd the agreement amd theretore, the reliel being

claimed by the complainants did not take Into acvount the contractual

Fapel S ol 37
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position and as spch the reliel claimed 1s pat maintainable Betore the

authority. The complatiant is needlessly avolding the conclusion of the

transaction with the inient of evading tie Consoquences ws e o rated
in the buyer's agreement for delay in obtaining of pussession o the
part of the respective allottee. Therefore. there is no equity im favour ol
the complainant the complainant never had any mtention ol
purchasing the unit in question for his own use, the complamant is noi
an “aggrieved person” under the act but an investor who has
purchased the saitl unit in question as an iovestment to be fafither sold
in arder to earn profic

That the complaint is.also liable to be dismisged for the reasan that fo
the unit in question, the agreement was expruted on 30 122010 o
prior to coming into effect of the act and the rules. as such, the terms
and conditions of the agreement executed ;.II:'J'I'.H' to the appheability ol
the act and the rules, would prevail and shall be binding between the
parties. In vlﬂ_ui greot, the authority has no jurisdiction to entertmn
the present ::DII"ip!_' imt as the vomplainant h-..ﬂi no canse of acthon o file
the present complaint under the act froles It jis setthed law Eha L the Act
and Rules are né.‘ll'_._ retrospective in nature. Therefore, the agplication ol
the ser:tlnnffrul!c:i of the Act/Rules relating to interest /compiensation,

cannol be made | retrospectively. As such, the Complainant s noet

entitled to any relief whatssever

That the Eump[-::li ant does not deserve any relel whatsagver. The
present complaint merits outright :liﬂmi::sal.;wuh costs and Kirictures
against tha complainant. 1t |s submitted that the basis ol the presen
complaint is that there is a delay in delivery al possession of the unit

guestion, and therelore, interest has been cliimed for the s s

| Fage 16037
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further submitted that the agreement itself envisages the sgenano ol
delay and the compensation thereof, in terms of clalse L) thereol,
the respondent proposed to offer pussession of the unit in question
within 36 mnn_'t[ﬁ from the date of execution of the agreenent with
manths grace period, the said clause only prescribes an estimated tim o
period for handing over of possession. The time peried mentoned
therein is neither cast in stone nor iked 1608 only o tenfative estmar

provided by the respondent, Maore importantly, the same wils su g e
to not only force majeure, but primarily op “compliance” of ¢lausis of
the agreement by the complainant with @ 3 months graee petiod
thereon. for applying and obtaining completion | sceupation fertificate
in respect of the unitand/or the project [t was further provided tht
the agreement that the time period for delivery shall extended i thia
occurrence of delay for reasons beyond the control ol thel gompany

more importantly, the same was subject to not only force majeure, but
also on "timely payment” of all instalments by the allottess Further, ar
amount of rs.582608/- has dircady been djusted agamst the Hnal
demand raised by the respondent at the tme of affer of passession

Therefare, the alleged claims are an afterthiought and deveoid of any
merit

That the project got delayed on adcount af various reasons which
were fare beyond the power and control of the respondent and hencr,
the respondent cannot be held respansible for the same. Firstly, thero
were defaults on the part of the contructor (M /s BL kashgap and sons)

Secandly, the mational huilding code [NBE) was revised w the Vit
2016 and in terms of the same, all high-rise buildings {6 boldifes

having height of 15 mtrs. and above) ircespective of the ares of each

Pl 1 77
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floor, are now required W have two stairtdses. Furthermore, it was
notified vide gazetle published on 15.032017 that the provisions of
NBC 2016 supersede those of NBC 2005 The respandent had
accordingly sent representations to various authorities identatying) the
problems in constructing a second staircase. Eventually, sa @ to|nol
cause any further delay in the project anﬂ S0 as to avoud ga-uplu-tlw;,mu
the safety of the eccupants of the buildings in question, the respondent
had taken a decigion to go ahead und construct the second stircase
is expected that the construction of the Sccond starcase willl be
completed in 3 years' time, Thercafter, upon issuance of the aecupation
certificate and subject 1o the force majeute conditions, posss as il ul
the unit has been offered to the complainants,

That several allottees have defaulted in timaly remitiane tf v mbent
of installments which was an essential, erugial and an indispensable
requirement for conceptualization and development of the project in
question, Furthermore, when the proposed allottees default in theu
payments as per schedule agreed upon, the Lwlure has a cascadhng
effect on the aperations and the cost tor proper execution of the
project increases exponentially whereas enormous business josses
befall upon the respondent, The respondent, despite delault of sevéral
allottees, has diligently and earnestly pursued the developiment of the
project .in question and has constructed the profect i guestion o
expeditiously us possible. Therefore, there is no detault or lapse on the
part of the respondent and there in ng eguity in favour of the
complainant. It 15 evident from the entire sequence of cvents, that|no
illegality can ho attributed te the respondent he allogations lovelled

by the complainants are totally baseless, Thas, 1t is most respectioli

P L8 O1E T
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submitted that the present complaint deserves 1o be dismissed i thie
very threshold.

lurisdiction of the authority

The respondent has raised preliminary objection regarding jurisdicton of
authority to entertain the present complaint, Thie autharity obsepses that it
has territorial as well as subject matter Juﬁisdi..tmn to adjudicate the
present complaint for the reasons given below.

E. | Territorial jurisdiction

A5 per notification no, '1/92/2017-1TCP dated 14.12.2017 issued by Tewn
ainl Country Planning Department, Harvana the jurisdiction of Rl Estate
Regulatory Authority, Gurugram shall be entige Gurugram Dskrict tor all
purpose with offices situated in Gurugram. In H:T'IE present case, thi praject
N question |5 situated within the planning @rea of Gurugram Deseeict.
Theretore, this authority has complete territagiod (urisdiction o deal with
the present complaint.

E. Il Subject-matter jurisdiction

14, Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement forsale. Section 11(4)[a

i5 reproduced as hereunder:

Section 11{4)fa)

He responsible for all abligations, responsbilties andd feiretions wivior Hi
provisions of this Act or the réles and regulations made thereunder or o
the olfottees os per the agreement for sole. or ol the association of
wilotives, os the cose may be, Lil the conmwyeance ofloll the apartments,
|I'-'-|I“E.'t' (il hir”ﬂfﬂn}&, ds bhe Case iy ||:l¢'| For g ri“:lrﬂi.-:'.ﬂ F EHE cornanmenT
arecs to the associofion of glioitees o bhe Competent ddthon ty, s the gl
iy he; '

The provision of assared retums is part of the buflder biver's agrevment,
iy per cliouse IS Elf ﬂll ﬂn':i'.-‘l chated,. . ,1;.'.{;u.r'|;..|'r“_¥b; Lhe promoler iy
responsible for ol chiigations/responsibiitios and i'rhmtrrm_-. Fac g
payment of assured reterns as provided (o Buelder Buver's Agreemsent

upe Y9 ali3 7
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Section 34-Functions ef the Authoriry:

1) of the Act provides to ensire complionce of the obligations cast pan
the promaters, the ellottees and the real pstate ggents witler this Act and the
riifes and regulations m&ds thereunder

30, In view of the povisions of the Act of 2016 quoted above, the
dguthority has complete |urisdiction to dedide the tomplaint regardine
non-compliance. of pbligations by (e pramoter leaving  aslds

compensation whichis to be decided by the ladjudicating officer i

pursied by the ::::mpl]ﬂlnnn: il a later stage,

Findings on the objections raised by the respondent:

F.I Objection re-gqrﬂlng jurisdiction ol authority w.r.t. buyer's
agreement executed prior to coming into force of the Act.
The respondent L'nnlindeﬂ that authority is deprived of the jurisdiction 1o

Bo Into the interpretation of, or rights of the parties inter-se 10 agcordance

with the buyer's agreement executed between the parties) dnd | no
agreement for sale asireferred to under the provisions of the Act ar the $aid
rules has been executed inter se parties. The respondent further submitied
that the provisions of the Act are not retrospectrve in natare and the
provisions of the Act Iﬂﬂn'n! undo or modify the terms of buyer's agrecment
duly executed prior tr;% coming into effect of the Act.

The authority is of II& view that the Act nowhere provides, nor gan be 5o
construed, that all pravious agreements will be pe-written attor coming bt
torce of the Act, Thergfore, the provisions of the Act, rules and agreerent
have to be read aml' interpreted harmonjousty, However, [ the Act has
provided for dealing with certain specific] provisions /situation o
specific/particular manner, then that situation will be dealt with n
accordance with the Act and the rules after the date of coming into toree ol
the Act and the rulfﬁ.tumr.'r:mﬁ provisiens of the Act save the provisions ol

Pape 200837
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the agreements made between the buyers and sellers, The said contention

has been upheld j the landmark |udgment ol Neetkamal Reallors

Suburban Pyt Led.

provides as under:

"119. Under the prdw':.r-:rris uf Section 18, the delay in honding over the

l£2.

18, Alsg, in appeal no. 1
Ishwer Singh Dahiya,

passession would be counted from the date mentioned in th
agreement fﬁ' sale entered into by the promater ond the allitiee
prior to i egistration under RERA linder the provisinas of
RERA, the maber is given a fucility 16 revise the dafe |y
cermpletion uﬁpm;mt and declore the same under Secoon 4. The
RERA does not contemplate rewriting of contract between the
flat purehaser and the promater .,

Wi howe pifgady discussed that r_ru‘.'ml.'r_' Stured provisions of e
RERA are netretrospective in nature, Thay may to same aetent be
having o retebactive or guas! retrmaciive effect bui then oo il
ground the walidity of the provisisng af HERA cuanof

coalfenged The Parliament is competent enugh o logdofe s
having retre thve or riftrooctive dffect A low con be gilen
Sfromed to affect subsizting / existing contractual rights batwern

the parties i the lurger public interest. We du not have am
doubt in otr mind thot the RERA hus been framed (n the liger
public interest after o tharough study and discussion made at the
highest lewel by the Stunding Committee end Sefect Commigtes
which submitted ity detoiled repores”

Appellate Tribunal has observed-

34, Thus, keeping in view our oforesard diseussion, we wre of ghe

congidersd opinion that the provisions, of the Act ore g
refrogctive td samd oxtent 11 operalion dnd mmm;_qﬂ._,u
tﬁst.ﬂm::mﬁm_.ﬂu;wir_wu:rmﬂ o _evien prive te conming i

still fn the prodgss
Q Hence in case of delay in the offer/delivery of
possession as per the terms and copditions of the agreement for
sale the allgttee choll be entitled 1 the mteres/delaved
possession :hpgf:r on the reasonanbile rooe of interest as provided
fn Rule 15 uﬂme rules and one sided. unfaiv and unrecsonoble

Pape 210137
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rate of compensation meationed in the agreement for I3

linkle to be @ured_"

15 which
buthder

A SQope

The agreements are sacrosanct save and except for the provisi
have been aLrugatEd]l:y the Act leselt Further, it is poted thit &
buyer agreelnents }‘ﬂ'fﬂ been executed in the manner that there |
left to the allotres %n negaotiate any of the fauses mrnt.a:qu thetemn
Therefore, the authority is of the view that the charges pagaBle unde
various heads 5I:u1ll!l$ payable as per the agreed terms and conlditions of
the buver's agreeﬁdit subject to the condition that the si
accordance |with the plans/permissions approved by the
departmentyfeompetent authorities and are not in contravention bl the Act

and are not gnreasonable or exorbitant in pature

E.Al Ohjection rtgi.tﬂﬂing handing over possession as per declaration given
under section ﬁﬂj{I]{E] of RERA Act,

The counsel for the rﬂapﬂndent sabhmitted that the registratign of the

project is urlid till EJB.EIH.E{HE and the respopdent has aleeacly | offered
pussession of the subject unil in question within the period of Fegist ration
and therefnr[e no ﬁf+ of action can be constried to have arisemin faviou
of the complainants o file a complaint for seeking any interest 45 alleged
Therefore, next que.l;gjnn of determination is whether the respgndent
entitled to *vall the :Flme given ta im by the authesty ot the tin ol
registering tLH prujqq unider section 3 & 4of the Act

It is now settied law thr the provisions of the Act and the rules sre also
applicable o ungqh@ project and the term | ongoimng project fas been
defined in rule EH“.“ af the rules of 2017, The new as well u:-.t FIgEH g

project are uequlrgﬂ to be registered under section 3 and sectiog 4 of the
Act. '
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22, Section H{2)1)(C) of ﬁl e Act requires that while applving for regi

23

a l.ll.’l!t!".

atign ol

l"‘-%i‘tlllun

the real estate prujer* the promoter has to Al & declaration un

H2(1{C) nf the Act and the same is repraduced as under -

"ﬁ'-rctmnl ; ri,unﬁmiin}'r for registration of real estals  frafiets
(2]The dromater shall enclose the following documents along with

uppﬂ:rnan referred b in sub-section { 1), hamely —.

{1k ﬁrﬂfﬁﬂﬂ{ﬁﬂi suprprarted by onaffidovir, wieh shll be sgned iy
e ;H"-l:rmm!r ar any pevsern gutharised by e promiater, Sl

-

() the -Fliﬂll‘: J-‘l?"'i'f"d within which e undertakes o cormgete &
prafist or phase thereaf, as the cuse mayibe,

The authority observes that the time purhlﬂ for handing

ver |ithe
possession 1§ cnmmim‘l:d by the builder as per the relevant olause Flmgw .
agresment and the #ummit_ment of the prnmuter?rganﬂnﬂ hand 1§ nﬂ!‘r il
PUSSESSION ELI the nm!i Is taken accordingly. The new timeline indi utu.'ldz I
respect of ongoing .prq[act by the promaoter while making an ippl II-.I.I; fo
registration of the pru#r:'t does not change the commirment of the p r

DL
to hand over the possession by the due date as per the buyer's '5:}!11_[&1.1
The mew tir EinE‘.H;i:Iﬂdll.idEl.!{] by the promower i the declaratin mfln.h'l
section 4(2J(1NC) is ]Himw the new timeline as indicated by hi
completion of the project, Although, penal proveedings shall not

against the builded far not mecting the committed due date of

[ Ir:'lilll.'

! i ml.ﬁl:'r:d
ht‘i?l:i.‘ll

! Hnmillnu-.
then he is liable for penal proceedings. The due dite of possessibn 45;;|;|.-|

but now, it the promater fails to complete the praject in doclr

the agreement Hmﬁim unchanged and promoter s lable for |thu-

O T

LuusequmtE}s and | ﬂhllgdtlr.lll'i arising but of failure in hang
|
Bt tuﬁ}n-t

possession by the ﬁu4 date as committed by him in the aparty
agreement and he is liable tor the delaved possession charges asipovided

In provise to section 18(1) of the Act The same ssue has boew

Fope 254887
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hun'ble Bombay High Court in case titled as Neelkamal Realtors $ubulhm:

Pvt. Ltd. and anr. vs Union of India and ors and has ahserved .h"ll]'lltlu

“11a -f!rnd'-r.*r thie ,Ip'liri'T.i'iurr'n wf Section T8 the defoy dn hoading over |
Pl:r:m!'i.'rﬂu'l' wiild be cosnivd frum | the date mentiened in rﬁ‘
agmm:ﬂ: for saie entered (mt by the pnunm.: and the .:H'uu.i
prigr to (88 segestrulion undier RERA Hodler the provisions of RER:
th‘i prowmider dx given o Jacility Lo revise the diate of complitmn 1’
praject and declare the seme under Section & The BERA dues kil
rﬂﬂt!mpfth r.p'l.urmmj of contract between the Mot purebaser and
thee promater.,

G.  Findings on the reliel sought by the complainant:

\ | . |
24 In the present complaint, the complainant Intends w continue with the

project andéls soeking delay possession churges as provided LIIH.JIL'I‘

pr:wiﬂﬂ T ﬂ'lil.'ﬂﬂﬂn- 13[1] uf the Actk Sec. 1ﬂ1 1.:' pr’l.'l'l.i'i.."ill resds o un
I
Section IE.* . Hutum af amonnt and compensation

afep e ﬂlt promagter fouils to complete or iy wrabile to give posse o of
i qpnrtTm.'nL Mo, or building, —

.........i.........-' |
.Ph?h'rdgd'ﬁl'p‘[_ where on ollottee doés nat intend Lo withdrow

from the praject he shall be paid by the promoter, interest for
I'th-' manth :?fﬂ"-l'ln_p:. el che handing over of the possession, of
.!:.r;'fl rate as .mh_p' b proscrifed |

i

1_.|I:'

25. Clause 11 '-.*rl' the buyer's agreement provides for time perlod Imr hanging

over ol pﬂsstsmn and is reproduced helow:

11. POSSESSION

fa) Time of handing over the possession
Euigeﬂ. to termy af this clause und Sulsect ta the AlNattoefs] having
cormplind with all the termg and conditions of thiy Buyser's Agrmergont
un_c* het hetmn i defoudt wemdee woy of dhe e visaens of this B s
.ﬁgﬂ;ﬂmvn!‘. and  compliance. with all | provisrons 'nr'rll.n’iw.'.'_
dﬂtirmﬁmmim etc, as pregeribed by the Campuny, the Comgan
p.rupa.m' ke banel aver the possession of the Unit within 34 mmﬂht
,"i'nm the d'ﬂﬂ: of execution of Buyers Agreement e Alloiiee]s)
agrees and understands thet the Company shall be eatitiod 1o o yrrzmr
p:Hnd ﬂ_l"tﬁi"&' manths, for applving and ebtuining the mmrl'af!un

Pirple 24 4 37
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cﬂﬂ.ﬂmtnl Auccupation certificate in respect of the Unit urld,-"n.rl the

AL the outset, it is relevant to comment on the preset possession clioge ol
the agreen'_‘é_nt whergin the possession has been subjected to all kin

il . '
terms and cpndltmnﬁq_-ul this agreement, and the complaimim el bel

default under any provisions of this agreement and :.nr11p|l.1m:~+ Wit

provisions, formalities and documentatian as prescribed by the prom

The dratting of this dause and incorporation of such conditions are sol
FH i

vague and IJ]I_I:‘E!‘LEII'I but so heavily loaded in favaur of the promoter &
|

formalities gnd documentations ete, as preseribed by the proagoter
make the pﬂ?ﬁﬂ&ﬁﬂ&un clause irrelevant for the purpose of allottee and
commitment time period for handing over possession loses its meaing
The Incnr]::-#sl_liun of guch clause in the buyer's agreement by the i:r:,wm £l
i5 just to evade the liability towards timely delivery of sobject usat an
deprive ﬂie:qllﬂrl&bs-’ﬁf their right accruing after delay in prossigsibn, THEs i
just to {:ﬂm.llh!’.lEI'.lT. ds 10 how the builder has misused his rlumlu.m.t; [Hs

and drafted|such mischievous clause in the agreement and the s
left with nﬁilfptiﬂrt bet to sign on the dotted lines.

27, Due date of possession and admissibility of grace period: The promite:

has prnpnsa* to hand aver the possession of the said unit within 36 [th

six] from I:tlir date of execution of buyer's agreement anil lurther prov
in agreemeqf that promoter shall be entitled to & grace period of ¥ modths
fur applying and obtaining completion certificatefoccupation | |~r¢rr'1¢-.|1 H
respect uH_J}I:I unit. [The period ol 36 months explred on 30122011 A8 o
matter af I’ﬂ;;IT the promoter has not applied to the concer ned authoriod o

obtaining Eglmplﬂ_;iqﬂ certificate/ occupation certiticate within the g

Pape 28 HH'F
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fimit (36 rFunths-&}' prescribed by the promotér in the buyor's agred
The prumfﬁ'er has moved the application for issuance of Gorupd

certificate @nly on 21.07.2020 when the period of 36 months has alfd,
expired, A.ar;:rer the settied faw one cannet be allowed to take advantagl of
his own wiﬁng. Accordingly, the benefit of grace period of 3 months canos
be allowed o the ;:t}nmql:tr due to aforesald reasons,

28. Admissibi Iﬁy of delay possession charges al prescribed rate of intepest:
The complainant |s séeking delay possession charges at the presceibhed it
Proviso l:u-'iEu'tiﬂl;'t.:lE provides that where an allottee docs aot mtedld
withdraw ﬁum the project, he shall be paid, by the promoter, interedt for
every month of delay, till the handing uver of possession, at such rafl o
may be prescribed and it has been proseribed under rule 15 of the dfle
Rule 15 has been L‘epmduted as under:

Rule 1 :Prasm rate of interest- [Proviso to section 12, section
18a section fi}ﬁ-nd subsection (7] of section 19]
(i} r the pﬂrpa&*f of proviso to section 12 skction 18 and Sub-
cliopns, F# and (7} of section 19, the Tirteresr at the rute
scribed” sholl be the Store Bank of Indiu ighest marging)
nj'fundf@ roe 2%,
P.l‘:lh'l’ﬂ[:'p‘lhni tn case the Stete Hank of Inde marginal cost of
ding HIJ,‘I.'.' (MELR] v not (n e, o shadl b repiuced by such
chrrmr.ﬂ' fenditty rates which the State Sark af i el fiv
mtme &pnmf fur lending (o the genoral public

29, The legislatire in its wisdom in the subordinate legislation uoder rule §8 ol
the rules has determined the preseribed rate of interest The cate of neges:
50 dulfr:njei_i by the législature. is reasonable and if the sald nde i
followed to award the interest, it will ensure uniform practice in alfithe
Cases. '

30,

e ﬂnsuquan#y a8 pﬂr wehsite of the State Bank of Indiaie, 100 0

the mdrg&rrﬂ Cost ut‘tlndmg rate (10 short, MCLKR)as on dute e,

Paed 26 ol (37
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mgl;.r, the prescribed rate of interest will be marginal cok
lending rate +296 i.e, 10%.
- Rate of interest to be paid by the complainant in case of delay
mm*tr The defimition of term “interest’ as defined

making
section (@) of rfu'-&ﬂt provides that the rate of interest chargeablc

y the ﬁrf.:mmrr. in case of default, shall be equal 1o the

the allottes

Ell!"-":hﬂ-F Leutmn I5 reyrmiui.m hvl:m

m:lmr Lhe rutes of interest payalle by the promoter o
attee, o5 the cose may ba

Explanation, —Fw‘ v purpase of this elouse—

the mlt afl interest chargeable from he ollotiee by the
PIGLET, Ingm of default shall be egual o che rate of (nlerest
which the promaier shall be lahie 1o pay the aiidiie, in caw of
efault; | ||

fﬂlﬂjﬂt ﬁ]‘ﬂblt‘ by the promater bo the allotiee shall be from
e date the promoeter recgived the umount or any mart hereaf
Gl the dﬂh' amount ar port (hervol and mterest thecooe is
refunded, ﬂ'-id the interest papable by the oflotes 1 the
ar tq'nﬁdlﬂ e from Lhe tJlJ[‘i" the ellatti dglrmrfn: FIT prid rmara e
el _prbmnrer-.hﬂ the datd itis pericl:

. Therefore, interest on the delay payments from the complainant shall
|

._

charged at the prﬁistﬂ'ﬂied rate e, by the respondent/ promoter

15 the same as i# being granted to the complainant in case of de
pmwlts[:vil '

. On mnsm ﬁuﬁ!uf ¢ documents available on record and sulymissle
made by t partiﬂﬁ }'Eﬁarulng contravention as per provisions of thegs
the authority is sati that the respondent is In contravention o8}
section 11(#)(a) of the Act by not handing over possession by the due B

inmil. By virtue of clavse 11 of the buyer's st
een thﬁ parties on 30.12. 20740, the possession ol the sulfec

s per tﬁt*i

E'.ml:utedi
flat was to. dzhvaﬁd within a period of 36 months trom the daté of §6

of construetion plus 3 months grace period for applying and obeain g

Pajie 2700 37
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pﬂﬁﬁ-ﬂﬁsiunﬁnmesl- Fiﬁim 0122013, Occupation certificate wWas |
by the canderned Fuﬂ arity on 11112020 and thereafter, the pobitss il

view that there i§ l:l lay on the part af the Fﬂﬂplmdi-‘n.l o aaflge)
pﬂs'sessimntl‘ the su *um unit and Itis fallure on part of the pes

Tulfil its o
30.12.2010

tions and respunulbilitips as poer the hu_uer 5 Bgnee

m,A,l_

the pr
by the co ”Etanrﬁ |
pussession of the ilnl i question to the complaimant anly on 19,
it can be sald that the complainant came to know about thi pe
vertificate #Il}' upon the date of offer of pessession. Therelar

interest of nutural justice, the complainants shoald be given 2 gt

from the d% of . v

being given to th%‘ﬂl lainants keeping in mind that even after |

of possession pr

af possession. These 2 months' of reasp g

ly they have to arrange o lot of logistics an

but not limited to inspection of the {om
is is subject to that the unit being handed o

documents incl
finished un
time of takin
the delay

pnﬁ?éﬁﬁnn isan hahitable condition. 1 s tarthee of !
5@7 charges n:iull b gnyahlﬂ from the i
possession

Fajeal
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ol pu:ﬁwﬁsqnn :1a+uqznzup which comes out Lo be 19.01.2021 |aterpy
the dEan

payments (from the complainant. shall be charged il
]JrEEE'rIbEdrl':ll;E .5 IIII'!& by the reqpundent,rpramuter which Hj:

is being glt-]ﬁ'lttd Lo tl:g complaimant in case of delayed PUsSESTHN ¢ ke
Hs per a:f.r:;::,lun atﬁﬁ" of the Act The respondent s directed Ui ot
conveyance deed executed within a perid of three months from tia.lrlu
this order Also, the res
the complainant to
preju:lh:i;akf%gu the ri

ondent s directed not to place any conditlan ol

n an indemnity of any nature whatsoever, wh |

Emaar H#Lﬂ'ﬂ'd Lht

A:curdinglir. the mog-compliance of the mandite contaned T
114 )(a) I‘%I with stﬂun 18{ 1) of the Act on the part of the rfup;li!jum |
established, As such the complainants are entitied to detayed pi _ngal-
prescribed rate of m}m Le. 10% pa woet 30.12.2005 vl ey
months fn::m the date of offer of possession (19.11.2020] which comes)
to be 19, Dlﬂﬂil as pFr provisions of section 18(1) of the Act read with
150f the rales; i
Also, the dmnunt of tl}ﬂ‘lpensdl.llm already paid to the mrupluhﬁnl. hyid

reqpundnnhgs delay innrp ensativa in terms af the bayers g uun‘mpl ha
b au;umi towards filay possession charges payabie byt priog ol &
the pres-crﬂ:ud rate

Provise to &"Hnn 13@1 of the Act
Issue rag#dhlg.hnl#lng charges:- The authority has decidisd his! in
complaint bearing n:*. 4031 of 2019 titled as Varun Gupta Vs ki
MGF Lﬂﬂdm whm'g!n the suthority has held that the respondeat =
entitled to) c!aim Whg charpges from the complanant /allottes ot

Finterest to be paid by the respondent g3 porlthe

| ; Hahed g nE.}I?
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Comphagt no, 2774 0l 20627 B3 arier
| i)

e e

paint of time even after being part of the buyer's agreement 45 perlipw
settled b}f;'Hnn'hIf *;prenw Court in civil :appq:a-ai nos: :ﬂimﬁlﬂﬂ‘ﬂf I'
decided o 14.12.:ﬂ3}‘-’:1j.
Thereforelin light ofthe above, the respondent shall pot be encitlod tda

il
holding charges though it would be entitled to nterest o the period

payment iT delayed, L

GIl Return Rs 2.50
int&rg._ﬂ,

This additional issud raised in complaint no, 3934 of 2027 case fidd)
Parminder Datt and anr. vs. Emaar MGF Land Limited.

acs charged towards car parking space along wi

Reliel sought by thefnamplninanh Direct the re§pondent toreturn Rs@50
lacs char*d tuwnn_dltar parking space alung with interest

The HLIi‘l'In‘.:rI~ ity has decided this issue in the mmélaml bearing ng. 40 :,:,nj
2019 I:Jllulﬂ as Varun Gupta V/s Emaar MGF Land Ltd wihierainigh o
authority has held that open parking spaces cannot be sold /chargod by gh
promoter Lth beforg and atter coming into foreslof the Act, However 4

as issye Jia_“garding covered car parking is concerned where the 5
agreements:have been entered into before coming imto forge the Act ghe
matter is to be dealt with as per the provisiohs of the builder b
agreement subject to that the allotted parking arga is not included in st
ared, b | | |

in the present complaint, the respondent has charged H:.'.E..‘v'.,u,{ ]

towards l:?\rr.'md car park as per clause 1.Z2(a) and 13 and the s

reproduced below:

“1.2 Sale Prjr'e;hr'g_me of Unit
fa} SqFaPrf-:e

(1) The sele price ‘g’:‘w Hit [ Totol \'_'ul:.'zr.'iEHJmul-';l,l pirpsrdle i b

Allarteefs) to Lhe puny ncleges the bosic sle poce [Hasc Sl
|

Friigte 30 u:‘l i
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B HARERS: . |
|1.|||1pi.|m: . 277 ﬂ]nliﬁ].ﬁﬁtu

&L GURG " l Ao a4 ' e
.F'n're . j af & i a9 34584 4 cost :

rnal Development Charges | ﬂil 1 of Ba240/« ger

I\T;ﬁ Lrit .I!'l"l."il'lﬂmr"ﬂf rhiil:l:]lﬂ"i' I ”:iﬂj ﬂ‘ir W R{(FE Joi ﬂlf,ﬂ

)

i Sl T I. ,'

and « imh.'t f R 5.35,722.08/-, if any, wnd Cilr Memberghip |
t:harg wﬁﬂs I8/~ In the event, the nr?'.fmteew apts far wddiminal

gar pa !- ing sp +' hiect to the avattability, the apen car park shall be
mitde & 'l tb B8 additional sum of e 175000/, which shall be
Tatal Consideration, ut the tme of reising of the demymd

' ‘II ¢ per Schedule of Ft.u.*mm:. Séve wx aforesoid the
. gtdncls that the Totol Considerobipn does not inclide
any -f:lr- charg H s reserved n this Buyvers fgrecment aod the

Allaree £ shall be Whder on ebligatian te pay seeh additivna (o ar
may "mﬂ et 49 him by the Lompony, fram time to time The
Alforted & 5] Eﬂﬂ'ﬁ'ﬁﬁ il e rstandy that e s hae kkense Wil VoAbl
to the HHEE[-I'} ; lgations and uadertukes (o moke all payments in
ifme, .F out an - micders from the f:nm;mnf .HTruuq'h Arc Fiaier
Chegudgg M j,r‘ﬂern mﬁ{:} payahle ur New Dl The Ailortess)
A ey |k l .Hu- 15 on due dales s fm (11 J-lrl Abbeswre- 0 gl
be mao : ol the Compey shedl pog e qa;uum.r Ly it ed By
rotice g ; yment as per the Schedule of Payiment,

1.3

al Thu T!':ir g} 1 pes and understands thet l.'ll gar parking spgie
n.-:ﬂ,gn n-lthd J.u' j sheall be umdlerstood to e -!qp'f.hrr with the W
and the s.li 1 have any independent J,'n.-uﬂl gnliy delinhed g

iﬂc-'rrre | the said Unil The Allotiegefs) u.l'rqi'rmh'-. naf 1 u!-H_. |

tranfet 'l 'FJ Sk evclugive resdradd gue purking  spale
(ndepe gl of : = Suid Unit. e case the Allottee b appivd for
additin l ricing Egace, same shall b subjeet oo availubility o Jle
then II vafing " ond the same shall alea le cuhject to Bis
i-'ﬂ'fiﬂ'lh Howeveg | such additioml purking Space  Can unly e

pr atlottee i the buddirgrprgect

the subject unit was allotted to the complainants

105.12.2009 and as per the sald allotment lerte

d a sum of Rs,2,50,000/- on account of car parling:

1.2{a)(1) and Annexure 3 of the buyer's agreere
had ugreed 1o pay the parking charges lop sov

trans{en :n‘ln:lugI ~"-
H_TR
In the insta hat'

I
allotment lets r-:l |

'-.—i_

respondent had cha

charges. "'I- clay

25.01.2010, rh|e allo
i |

car parking ';T'I‘LE mn} 3 parking of Rs 250,000 /4 s reen oharged il

F hﬁr-m-a ;

' Haped] HH?




G.11 Direct the re

provisions o
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to the basig

parking

considerati

Accordingly,

plan,

compensatig

G.AV Direct the 1
singed by

influence,

This additig _
Nisha Sha ;:' '

the

) .- to -

(| 1]

'_;H.

smbter is justilied incharging the same

- PLE for ‘open space’ an account of open space bei

11 ij' e respondent. On the contrary, the ""“"T‘ L
't

ant anay  approach  the  adjudicating

S kaised in complaint no, H04 of 2022 case

2 complainant:- Direct the respondent set asid
.: bond get singed| by the' respoident

I8 directed not w place any condition or

-I|1 e | - !’ |
{ | > - = H 5 £
, ! anmlpintnn 2774 of ETM]?H Ui

E Uk s per the térms of the agreement 1'11:* 'l

same 15 charged as per the buver's ;

dent to return PLC charges of Rs. 2,00,202/. agp

f plainant submitted that the respondent |

Byer, nuh-suquently.thn respondent has constiuol

ts and now thers is no apenspace left, For whic
hit the respondent has developed the p
Eunit in question, -

0 oconstructed as pern the approved de

[J[i IFthere is any deviation tram the appro

ahir Sharma vs. Emaar MGF Land Lini

i

l ¢ Tuence.
!

ask

. I
L an indemnity of any nature whatsoever] whic

L % e d 2 0g 3T

0/ has already been ncluded in the total s

d drawings, which were seen by the complaingn

lent sel aside the one-sided indemnity bond
."--.f.'-- from the complainant under undy
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‘[ARE I Iy ‘ '
IR il 1 : T o 1
o CURLGRAN | | [ campiain w2774 o202 s ol
prejudicial to the -igﬁm of the complainants as has been techibed by qlh
-l . |
authority in com lﬁnt bearing no. 4031 of 2019 titled as Varun Gupla V.
Emaar MGF Land Ltd. " '|
I ¥|
G.V Direct the respondent to return the following charges ﬂut'p as’
Advance ma inﬂglm charges, and HVAT threugh intimatio ll
possessiof | | |
46. Advance maintenance charges | :
|
The authority hEﬂi ch:hﬂl this issue in the campliint bearinge m:r 400 -nf
2019 titled as n Gupta Vs Emaar MGF Land id, w%?-r-:-l e

id that the res;:-undunl % right in :!cmdndmﬁ aitlvy r

ges at the rates’ prescribed in the b lfer Ir o
|
e of ofter of possession. However, the respontient Sl
) [
Mance maintenance charges for more than wne year

the allottes n those tases wherpin nd specific clanse has B

facts above, the autharity decms it that tha 4 S

L)

prescribed@in the @greement or where the AMC has been domandodibt

e —e o Am— e

Keeping in ple

is right in dem. g advance maintenance charges at the rate proscrtip |

therein at t I

ol affer of possession In view af the rutluﬂnr-n']t [ sug
However, the r S| ndrnt shall not demand the advance nm_*-.n- .1
charges fi
. H?AT_
The autharit!
ttled as [ .

held that

I{.ﬂ’s EmanrHﬂFLnnde. whereln the ..uLI ity -

period up tg

| i
014 @ 1.05% (one percent VAT + 5 percent sturchi |

+
an. VAT).

_ m
However, the promoter cannot charge any VAT li‘uml
|
I

Hap 33 ﬂlh? |
|




i

! Ermpmmmn 2F ﬂnr l-'!.h_‘-n-iﬂ

e

e I'T.\yeﬁ far the period 071, 2014 to 30062017 a8

hnnu1 by the promoter-develaper anly, The respond
gund to ladjusl: the said amount, it charged trom the

sayvable by them br refund the amount i1 no dués dre ptg.m

The authorityl
2019 titled @5
held that for the projects where the due date of pui

authority hasihy

was prior 01072017 {date of coming dnta foree of [iS rt -I L
respondent/promoter is nob entitied to chiarge By amounl mwdfkt-r-. sl
From the col 2 mantj'aihl:!‘.ee as the 1ldh1HE}' of that charge had Ilu'l'.%lt-i.ﬂ I[_
due up to thedue  date ufpu%uqshm as per the buyer's agrov ments, | ‘ ”
In the pres complaing, the possessiul ol the stubject unit was e | il'r ||J
be delivered by 09.022013 and the incidence of GST came inite GperH
thereafter [an 01 07.2017. So, the complainant cannot b b '

discharge a llability 'h'-'hll!h hadl accrued solely dug 1@ respondents’

in  deliv t:mely l;‘.l-DSEI."uhhm al | the | subject QR i

inan l nﬂuttde as the Tiability of GS1 had net heeame e

.r.'hl" pﬁhsen-.mn as  per the s agreement

respandent/§ smoter s ot eatitled (14 charge  GST Igdm g v
complainant/allottee as the liability of GET had not hecame l]ﬂ!}.lﬁ fth o
due date of passessiqn as per the said agr eement is has beeh h-: -_-.

Haryana R 'Esmu Appellate Tribunal, Chandigash it app ':be
no.21 of 2019 ﬁqma as M/s Pivotal Infrastructure PyL. LU
Chand Aroh

. Also, the authority conours bn this issue wnd !mh
; rafe 'H'ut. 47
I
| .
B
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#@m GURUGRAS ' nm;h;n '??_iu ;., 1_'"I-I'i_-:_||: H
difference between Fuﬁ:l-h’ﬂ and PreisT z-:hdﬁhu borne b the) _l_'u;n o
The prum H s entltl W charge from d}a allottes I-ITI’ app! E 3
combined rate r.:_lf"u"ﬂi'l‘ m:l_.ﬂarvir:ﬂt tax fixed by the povernment, ] |
H.  Directionsof the authority
47, Hence, thetauthority hereby passes this orderand issue the Iﬂiiu :

directinns f'_-- soction ii'.‘é' of the Act to ensuee fomplianca af obligath

cast upon the promoteras per the function entrusbed w e ANthogie;

section 34(F):

L The respondent is directed to pay the interes at the |1|'4.-.'1'1T1l:_
10%) | l annum for every month of delay g

i the amount pald hylhe
comp dinant ﬁ‘EI'II'I ﬂui! date of possession ie 40122013 Iq.llt ol
of offer h.l' ool

il
le expiry of 2 months from the date ;
tar s.h.alil*-u p?]d t
I this order s pi

[19. 11 120). The arrears of Interest aceru
mmg ants within 90 days from the o
16(2) afthe rules.

i There ondent is directed to pay arrcars mf:'i
days I m the ﬁ;al:e_uf order of this order ag
and thireafter Hmﬁlﬁlfpaymml al interest

orest are

HLI] i"!tlu e

rrule Hs[ttl uff.ht

spand nill ciate of hand

elore thi| HER of o

over Of possession shall be paid un or
succesting mun:h

i ced -ﬂl.H#lllﬂq.lH:ﬂ' charges:- Keeping|in view thie facts a
the .urity deems fit that the reapumlu‘l: is right In demandli
advance maintenance charges at the rate prl'm Tiled rhrrL{ﬁn atith: t:
ol oftes of pusqf:ashq in view of the mdgulle [supra | Bowieyer i
respondent shall not demand the .ldwnl:sli!:

Julntenande -;.'hq',rgv_-i

more than one EI}M!':FJ'HHL the allottew, '

Fi -rf.!'_:fﬁ .|I$T
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The rﬂ;ﬁpundent cannot  charge any HVAT from the allottees
prospective buyers for the period 01042014 to 3006 2017 as the

same wis to be borne by the promater-develaper only. Therefore, the
respun' |Ht shall not demand the same ﬂm:ll the lien s0 marked he
mnw; Information about the same be alsa seat to the conermed
bunk by the promaoter as well as complainants alang with copy of this
order, |

The n#‘v ndnntjprnmutur i not entitled B charge GST from e
mm;ﬂahants,fallntteuq as the liability of GS'T" had not become due up to
the dujatn of possession as per the said agreement,

The

::nmpld.tTanls which is not the part ol the buyer's agrecment The

pondent shall not levy/recover any charges from  the

respund#nr is also not entitled to claim bolding charges from the
compla lahts;allntieesat any poiat of time gden atter being part ofthy
huyer's.ﬁgiwmenﬁ._a:i per law settled by hiy' hle Supreme Cowt o divil
appeal | E.ﬂﬂﬁ#-:lﬂﬂ‘if?ﬂiﬁ{] decided un H.LE.EHELI

The cuj‘:piumdnl is directed to pay outstanding dues, of any, after
adwstuieﬂtnf interest for the delayed periad.

The raﬂ:} of interest ch;lrgeahl!.' from the complainants jallottees by the
pmmuﬂ,‘r, in case ul’dpfault shall be charped at the prescribed rate ) o
109 h!‘ﬂw respondent/promoter which s the same rate af interest
which the promoter ghall be lable to pay the allottees, in case o
default ie., the delayed possession charges i per section £(@a ) ol e
Act

48. This decision shall mutatis mutandis apply to coggs mentionod tnpara 3 of

this order,

I.'..I!;-. Y 37
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44, Complaint

| Complainging 7774 of 2021 B3 cihees
L ARSI T 11 |

L= — B EH el

ds disppsed of. True dertified copy of this order shall b
|
placed in the casF file of each matter

5. File be unnsi;nﬂf to registry.

—]

':lh'. KK Khandelwal
Member Chakrman

Haryana IIih:al Estate Regulbitory Autharity, Guiigrom

| Dated: 08092022

| Pajee 3% ot &




