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BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Date of decision: 08.09.2022
Name of the Builder | Emaar MGF Land Limited
Project Name | il ' Gurgaon Greens
Sno. | Complaint No.  Complaint title T T Autgndance
E 'rﬁi'r 451?!;"'_1511 Puneet Singh vs. Emaar MGF Land | Shri Rishabb Kano jiva
— e BT ~ Limited _ | Shri Harshit Batra
2 CR/5157 /2021 Vishal Vireshwar Melita vs. Fmaa Shri Rashablh Jan
1] MGF Land Limited | b Hbrshit Batra
3. CR/5182/2021 Necta Kapoor and Deep Ahluwalia vs Shri Jagdcep Kumarn
| Emaar MGE Land Limited | Shry Dhruy Hokatg)
CORAM:
Dr, K.K, Khandelwal JAY 7 ' Chisirman
Shri Ashok Sangwan Misttic)
Shri Sanjeev Kumar Arora Member
ORDER
1. This order shall dispose of all the 3 complaints titled as above filed betore

this authority in form CRA under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (hereinafter referred as "the At ) read with
rule 28 of the Haryana Real Estate’ [Regulation and Development) Rules,
2017 (hereinafter referred as “the rules”) for viclation of section | 1{4)(a]
of the Act wherein it |s inter alia prescribed that the promaoter shall be
responsible for all its obligations, responsibilities and functions to the
allottees as per the agreement for sale executed inter se between parties,

The core issues emanating from them are similar in nsture and the
complainant(s) in the above referred matters are allottees aof the project,
namely, Gurgaon Greens (group housing project) being developod by th

same respondent/promoter ie, Emaar MGF Land Limited The terms and
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conditions of the bullder buyer's agreements fulcrum of the i3sue involved
in all thesé cases pertains to failure an the part of the promater to deliver
timely possession of the units in question, seeking awaril of delayed
possession charges, possession and the execution of the tonveyince deads,
3. The details of the complaints, reply status, unit no, date of agreement,
possession clause, due date of possession, total sale consideration, amount

paid up, and reliets sought are given in the table helow:

Project: Eurg:grn_n Greens, Sg_ﬁuq 1 IJE__I;EEugmm
Possession clause: Clause 14

Time of handing over the Possession

| Subject to terms of this clause and barring farce mujeure conditions, subjact fo the Allotie
having complied with all the terms and conditions of this Agregment, el nor bigdag o defuult
ander any of the provisions of this Agreement and complionce with all provisiops formuttibies
documentation etc., as prescribed by the Company, the Lompary jropises L hond over the
possession of the Unit within 36 [Thirty 5ix) months from the date of start of constructie,
subject to timely eomplianee of the provisians of the Agresment by the Allottee. The Allpites
agrees and understands that the Company shall be entitled Lo o groce period of § (five)

mornifs, for applying g oo igining (e Com i care/occipation certificate in
i
Note:

As & matter of fact, the promoter has not applied to the concerned agthonty jor ahtaining
completion certificate/ occupation certificate within the grace peripd pregoribed by U
promoter in the buyer’s agreemernt. As per the settled law one canapt b silowed Lo T
advantage of his own wrong. Accordingly, this grace period of 5 months caniet be aflowed
b the promater,

“sr.] Complaint | Reply UnitNo. | Dateof Duedate | Totalsale Relicl
no noftitle/ | status and area | executlon| of congidleration | Sauglit
date of ﬂdeH“ﬂl ol Epuﬁqﬂﬂtu“ ped i |
complaint -eing allotment pand iy e
letter l:u]mphlmm
- - - L i T
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#h16/20 | Reply GGN-06- | Z209.2013 | 14062016 | T30 ' i Dl the
1 case titled | roceivedon | 0101, 1= T — s, 9B,65925/| respondent o
Puneet | ZLOLI0ZZ | fior, : AP Py by |
L buiiding paje 21 | Offer r.ll'l Rn LRI
MGF G bR R R i f A vy
Limited fannexure complaint] | pasession: [ A per m ul  welay I
| P, pagn 24 {1 V220 E | pratrmment | ol I1'-1nn gl ol
R: ol weconhe datzid | comitng
09.12.2021 complaint] iTi.2081 ab | pervied BREL e
pagge 183184 | aetual | dawe o
ol reprly g A
sl (] 1 T
plivesnt L
ROT0TH an
ifaus Fats
| peescrihed by
hle 16 ol the
| Rules YT
||1'-|I'quh 6 9.30%,
fla i |
pardiate deliy
ditenry  wl
! OR SRl of the
| HEsIEenal i
frrrms ol <l
B wl ehie by 'y
g wehich
il bty wl e
s
piler  section
L1{A] b the Act
2 | GR/5157/20 | Reply GGN-20- FEaa20E . . (TSG |y
2 | received on 0601, Gth {amiswmire 2506201 |Rs 9997013/ |
Case titied as| 11022022 | floor. bk (¥ A |
Vishal building k3, page Rs. .
E::w 1.1“'2? P e Lot
thruugh fannexur | reply] passessiont |Ay | per
SPA Holder e statement ol
Shri Sachin page &l Wperans acenunt | dated
Goel Vs alreply) B 4t Ly T
Emaar MGF (page W of
Land Lid ot jikin | [
DOK: '
03012022
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Complaint no, 1616 0f 2021 & 2 others
I |

Reply
received on
L2002 2088

poR- |

N7.01.2002

GGN-07-
D40z,
loot,
buibding na
oy

hth

jannexure
4, page &2
of reply]

ounsa2013
jannexure

R4, peage
55 ol

repiy]

pRSESEION,

18 b2 01 6 | TS0
Re 97 V2P 144
Al

e ol [ [

| w2
| As per |
Statement ol |
A
dated
M0.02 1022
a1 pago VAT
ijll:'l'lr".

lnllmm

Abbreviations Full form

DOR- Date of receiving complaint
TSC- Total Sale consideration

AP Amerin L paid by the aflottee]s]
DFC- Delayed possession charpes

e
Loz
| AlT AT

e =—= ==
Note: In the table referred above certain abbreviations have been used. They are elaborated a
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4. The aforesaid complaints were filed by the complainants against the

promaoter on account of violation of the bullder buyer's dgreement executed
between the parties inter se in respect of said unit for not handing over the
possession by the due date, seeking award of delayed possession charges,
to return unreasonably charged by increasing sale area

5. It has been decided to treat the said complaints as an apphcation for non
compliance of statutory obligations on the part of the
promoter /respondent in terms of section 34(f) of the Act which mandates
the authority to ensure compliance of the obligations cast upon the
promoters, the allottee(s) and the real estate agents under the Act, the rules
and the regulations made thereunder.

6. The facts of all the complaints Aled by the complainant(s) /allottec(slare
also similar. Out of the above-mentioned case, the particulass of load cage
CR/4616/2021 Case titled as Puneet Singh V/s Emaar MGF Land Lud
are heing taken into consideration for determining the rights of the allotte
qua delay possession charges,

A. Project and unit related details

7. The particulars of the project, the details of sale consideration, the amount
paid by the complainant, date of proposed handing over the possession,
delay period, if any, have been detailed in the following tabular form

CR/4616/2021 Case titled as Puneet Singh V/s Emaar MGF Land Ltd.

Sr. | Particulars Betalls
Mo, |
I 1. Name ol the project Gurgdon Greens, Sector [ TOL, Glrugesin,
Haryam
|2 | Total area of the project 13.541 acres
| T 2l AR T g2 HIEL &
‘ 1 Nature of the project Lerpup Housing Lolony
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& DTCR loense na. T50f 2012 dated 31.07 ..HHJ
Validity of license 30072020 . |
Licensee H‘.ﬂmdhrnu Projocts Pt Lid, &Anr
5 HRERA r_i!gl:t.-_rnd,-" not registered Registered vide no. !E[n] of 2017 dated
05.12:2017 for 95482992 kq mtr?.
HRERA reglstrstion valld up to 11122018
HRERA extension of registration vide 01 0f 2019 dated 02.08.2019 |
Extension valid up to 31.12.2019 |
6 | Occupation certificate 05122018
[anwexure RS, poge 140 of feply] |
7. | Unitne, GGN-06-0101, 1# far, bullding ne0e i
E.'.?lﬂlu;-:&um P, page 24 uh_uulplmn |
B | Provisional allotment letter dated 25012013
[Ennexure B2, poage 42 of rdply|
. ~ |
9 Date of execution of Buyer's sgreement | 22042013
| l.amlum v 'L, page 21 ol ¢ muplu b :l.]
10, | Possession clause 14 FEHEE!EN |

{u) Ve of handing sver the Posyession

| Sibjert ty torms o s ofie IIII“ péne v
Jorce | majeare  conditiong aubiede 1o e |
Allattee having complied with all fhe ferme |
ard comditions of this ﬂ;,'hrumnm‘ anid. ey
belng in défoudt wiader ang 0] He ,Isruw:'.mrm |
af” thix Agreeipent and r'rrmp.'r:mcq- skt ald |
provigions, formalities, dogamention e,
ag prescribed by the Company. the Lompin
proposes o hamd ower the possession of e
Uttt wathin 36 (Thirty Stx) months fiam
:ﬁ:{hﬂ_ﬂmﬂ.&tﬁmﬁdtﬂmhumw'm _
Hevely vamnplionce af the aravsi i o iy
Agresment by the Allopee thit Allbtee
agrees and wndirstande r-'m'! the | Lompony |

pug}c bof 35
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['shail be entitied to o grace perlod of 5
- (five) manths, for. applying ond obiamiog
the _completion _certificate/occupation
certificade in respect of the Uoit aod/or |
the Project |
[Emiphasis supplied) |

[Page 27 of complaint]

11. Date of start of construction #s per | 1R062013
statement of account dated 17.12.2021

at page 183 af reply |
12, Due date of passession 14.06.2016 | |
[Note: Grace period s not mchuded|
132, Total consideration , As per statement of | As pir D | payinent
aocount dated | plan  anoexed with |
121282021 s page | thae BT S |

183 of reply | agreeimens

| — ! . 1

| R G8.65,925/ {E L L B

i

14, |Total amount paid hy the Hs 9885824/
complainant as per statement of account
dated 17.12.2021 at page 184-cf reply

15, | Difer of possession 1112 2018
. I
Jannexure P12, page BO al complidng

16 Unit handover lerter dated 18.02.2014

[ —ar Ea—

|annekure P14, page B8 of complaln]

17. Conveyance deed executed on 27022019 |

| [anngxure P15, page 92 of compiaint|

B. Facts of the complaint
8. The complainant has made the following submissions in the L‘IIJII'L]!I;le:
i The buyer's agreement dated 22.04,.2013 was exceutod hetween

the complainant and the respondent for allotment of the

Page 7 of 35
|
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apartment for a basic sale consideration of RS, 74,36,583 /- the

total sales consideration paid by the complainant for the
apartment is RS. 9519.496/-. In terms of the recitals of the
buyer's agreement, Emaar had entered into collaboration
agreements with owners of the scheduled land je its wholly
owned subsidiaries namely, m/s Kamdhenu projects Pvt. |t and
m /s Divit estates Pvt. ltd. for development of the scheduled fand
and marketing and selling the units in the scheduled land
pursuant to the said agreements and grant of license np
75/2012 dated 31.07.2012 in faver of Emaar by director, town
and country planning, ("DTCP") for a group housing company,
Emaar commenced construction and development pf the project
on the scheduled land,

ik, The complainant vide application dated 23.01.2013 applied to
Emaar for registration/provisional allotment of a unit jn the
project. The same: is evidenced by recitals In the buyer's
agreement. It |s submitted that the buyer's agfeement
contemplates that the project would be completed in a time
bound manner by the respondent-Emaar. In particular, in terms
of clause 14 of the said agreement, Emaar was to hand aver the
possession of the apartment to the complainant within a period
of 36 months from the date of start of construction
(*commitment period”). The said clause also provided for a
further grace period of 5 (five] months after the expiry of the
commitment period for the purpose of applying and ohtalning
the completion certificate/ occupation certificate in respect of

the apartment/project. ("grace period”),

Paje &t of 35
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il Further, clause 16 of the buyer's agreement provides that in the

event of failure by Emaar to offer the possession te the
complainant within the grace period, then Emaar shall be Hable
to pay to the complainant compensation computed at the rate of
Rs. 7.50 (rupees seven and paise fifty only) per sq it of the
super area ie, 1650 sq. ft. in the present mutter ["delay
compensation”) for perind of delay till delivery of possession of
the apartment to the complainant. In respect of payment reguest
letter dated 30.10.2014, Emaar vide email dated 05122014
informed the complainant that due to unforeseen circumstances,
the milestone of "on casting of 9th floor roofl slab™ has been
revised to 30122014 from 30.11.2014 The details ol
'unforeseen circumstances’ were not  provided 1w the
complainant.

iv. It Is submitted that there was no delay in the loverall
development of the project due to the aloresaid unfareseen
circumstances.” The same is clear from emall dated 18.12.2014
through which the complainant was intimated by Emaar aboul
the progress at the project site and that the occupation
certificate was likely to be applied tor in quarter 2 of 2006 10 a
phased manner. It is pertinent to note that the said timeline 19
the same as the one communicated to the complainant vide
omail dated 21.04 2014 Vide emall dated 07.06.2016 issued by
Emaar, the complainant was informed that Emaar had Jnitiated
the process of demerger of the company pursuant to a scheme o
arrangement under sections 391-394 of the companies At 1956

and had also filed such scheme with the hon'ble high court of

g 9 af 3o
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Delhi. The complainant was assured of Emaar's commitment to

ensure completion of the project at the earliest possible time. [t
was also stated therein that Emaar's resources were
concentrated to put the project on a fast track to completion and
contractor mobilization was being renewed at the project site. |t
was further stated therein that the complainant would be
provided the target completion schedules for the project and
would be regularly updated about the progress of the project
Furthermore, vide email dated 22.06.2016 the [orgcasted
schedule till application of occupation certificate was provided
te the complainant by Emaar vide email dated 22062010,
Subsequently, vide email dated 01022017 the updated
forecasted  schedule till handover was provided o the
complainant by Emaar. Vide email dated 07.07.2016 the
complainant was Informed that Emaar MGF Land Lud. 15 being
operated under the management of Emaar properties, Dubal and
Emaar MGF Land Ltd. is now a subsidiary of Emaar properties,
Dubai. It was stated therein that the early completion of the
rearganization process (already commenced under Section 391-
394 of the companies Act, 1956) was in the best interest of
Emaar. The complainant was assured of Emaar's commitmert to
completion of the project at the earliest.

V. Vide emails dated 09.11.2016 and 11.11.2016 tssued to the
complainant, Emaar informed the complainant herein thal
taking cognizance of the issue of extremely high level ol air
pollution in NCR, the Haryana state pollution contrel board [in

compliance with order passed by the national green tribunal]

Paped ol 35
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has issued a compliance directive to all developers to stop all

construction work from 081020106 till 15th November
2016. Resultantly, the construction work at their Gurgann sites
would be temporarily suspended. The complainant was further
assured that he would be duly informed about resumption of the
construction activity and the lost time due to this temporary
suspension would be made up.

vi. The letter of offer of possession dated 11.12.2018 was issued by
Emaar to the complainant mtimating that the occupation
certificate for the apartment has been received dand the
apartment was ready for possession. The complainant was
further requested to clear the dues and submit the requisice
documents for possession within a period of 60 days of the date
of the said letter. As per ‘annexure 1" appended to the said letter,
the delayed compensation amount of Rs, 307,171 /- had been
adjusted against the amount payable by the complainant It is
submitted that no breakup or method of computation of the
delay compensation or details of period for which the delay
compensation was awarded was ever provided |[to Lhe
complainant despite several demands vide telephone and emails
including email dated 0B.01.2019 in an apparent attempt by
Emaar to deny the complainant his legal right of the prescribed
interest on delayed possession under section 18 ol Rera read
with rules 15 of Hrera rules. The actual physical possession ol
the apartment was handed over to the complamant by Emaa

vide unit handover letter dated 1H.02.2019,

Pagd 11 nf 35
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vii. The conveyarnce deed dated 27.02.2019 was executed between

the complainant, Emaar MGF land limited, m/s. Kamdhenu
projects private limited and m/s Divit estates private limited in
respect of the apartment. A comparison of the rates prescribed
by clauses 16 and 13 (finally revised to 10% p.a with 184 GST1)
of the buyer's agreement clearly shows that the  ‘delay
compensation’ contemplated under the said agrecment s ex-
facie arbitrary, one-sided, and unfair and wholly favering the
respondents. It is submitted that the respondents herein canno
be allowed to take undue advantage of their dominant position
pver the complainant. Such inequitable and one-sided terms are
not binding on the rights of the complainants and cannot be used
to deny the complainant eguitable relief under the RERA and
HRERA Rules.

viii. In this respect, regard may be had to the decision af the Hon ble
Apex Court in Pioneer Urban Land & Infrastructure Limited
vs. Govindan Raghavan, (2019) 5 SCC 725 wherein it was held
that one-sided, unilateral and unfair terms contamed in the
apartment buyer's agreement are not binding upon the tlat
purchasers. The relevant extract of the said judgment is

reproduced hereinbelow:

“"6.8. Aterm ofa contract will not be fingl and Bindig 1 i
is shown that the fat purehasers hgd no epticn but Lo
sign on the dotted line on o contract friomed by the
builder. The contractual terms of the ugreement
dated §-5-2012 are ex fucie one-sided, unfuir and
unreasanable. The incorporation af such one-gided
clauses in an agreement constitutes an unfair trade

practice as per Section Z{1)fr) of the Consume:
Protection Act, 1986 since it adopts unfair methods

g 12 0t 35
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ix.

or practices for the purpose of selling the flats by the
buiider.

In view of the above discussion, we have no hesitation in
holding that the terms of the apartment buyers
agreement dated 8-5-2012 were wholly one-sided and
unfair to the respondent flat purchaser. The appellant
builder could net seek to bind the respopdent with such
ene-sided contraciual terms.”

Similar view was taken by the National Consumer Disputes

Redressal Commission in several decisions including Thangavel
Palanivel v. DLF Southerm Homes Pyt Lid. [Consumer
Complaint No. 304 of 2015 decided on 29.8.2016) (ugalinsl
which Civil Appeal no. 11494/2016 was dismissed by the
Hon'ble Supreme Court), Satish Kumar Pandey v. Unitech Ltd.
and connected matters (Consumer Complaint No, 427 ol
2014), Jivitesh Naval v. Emaar MGF Land Ltd 2017 5CC
OnLine NCDRC 565. The relevant extract of the judgment in
Jivitesh Nayal (supra) is reproduced hercinbelow:

"9, ..The aforesaid compensation is a wnilateral and
patently unfair term mposed by the bujitlers upon tic
flat buyers, Having already paid the booking amount to
the builder, lhE_].f have nooption but to sign an thi dotted
lines, since the fallure to execute the agreement
unilaterally drafted by the builder and Impased wpon the
flat bullders is likely to result in the bopking emount
heing forfeited hy the buflder. Therefore, executing arn
agreement containing such o term is nothing, but o
consent given under coercion and cannol be sgld 9 D
the result of the exercise of a free consent on the part of
the flat buyer. Moreover, a term to pay such @ pultn)
compensation to the flat buyer in the event of default on
the part of the builder, while making him poy exarintant
interest in the event of defaudt or delay on s pare s oan
absolutely unfoir term. In fact the incorporaton of o
term for pavment of g paltry compensalion Lo the bryer
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in the event of the foilure of the builder to deliver
possession within the timé period committed by him, had
become so wide spread ond rompont  thal  the
Legistature had to step in by enactment of the Heal
Estate (Regulation & ﬂwe!upmenu :’i;:L #ﬂHn_Lu

Mﬂmﬂbﬂﬁ reite in L'i'-t‘_t.Hr-‘H‘J-.UJ'-UlL
possession being delaved or the buyer deciding to guit an
account of the delay on the part of the bwider
delivering vpon the promise made by him. Dherefore,
(rrespective of Clause 15[a) of the BBA, the complaumants
in my view are entitled to a just and fair gompegsdlion
for the period the possession of the flats is delayed by the
opposite party.”

€. Reliefsought by the complainant:

9. The complainant has sought following relief{s):

(i] Directlon be given to the respondent to pay delayed possession
compensation for every month of delay trem expicy ol
commitment period till the actual date of handing ovel
possession to the complainant ie. 1B.12.2019 at the rate
prescribed by Rule 15 of the HRERA Rules, 2017 which (5 9.3%
per annum for inordinate delay in delivery of possession ol the
apartment in terms of clause 14 of the apartment buyers
agreement which is the duty of the respondent under section
11(4) of Rera.

10. On the date of hearing, the authority explained to the respondent/
promoter about the contraventions as alleged to have been committed in
relation to section 11[4) (a) of the act to plead guiity or net to|plead guiity.

D. Reply by the respondent

11. The respondent has contested the complaint on the following grounds
i. That the complainant is not an “allottec” but an investor who has

booked the apartment in question as a speculative investment in ordaer

Fape 14 ol 35
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to earn rental income/profit from its resale. the apartment in gquestion
has been booked by the complainant as a speculative investment and
not for the purpose of self-use as his residence. Therefore, there is 1o
equity in favour of the complainant. However, since the respandent has
delivered possession of the units comprised in the relevant part of the
project, the registration of the same has not been extended thereaftor
That subsequent to the provisional allotment of the sad unit the
complainant executed the buyer's agreement on 22.04 2013 That the
rights and obligations of the parties are determined from the terms and
conditions of their contract. That the relationship between the parties [«
contractual in nature and is governed by the buyer's agreement, the
contents of which were willingly and voluntarily accepted between the
parties. The rights and obligations of the parties fow diryetly from the
agreement. At the putset, it must be poted that the complainan
willingly consciously and volumarily entered into all and every
agreement after reading and understanding the contents thereof to
their full satisfaction.

The respondent has had a bona fide conduct since the very beginning as
the respondent despite not being under the obligation to send the
payment reminder letters/payment request letters by the virtue ol the
clause 12(b) of the agreement, sent such letters at several point of time
and completed the construction of the project without baving regular
payments by the various allottees of the project. The regpondent has
shown exemplary conduct as a real estate promoter which be duly
taken into account. Clause 12 of the agreement is reflerated hareunder:

12, TIME IS THE ESSENCE

it is aiso .ipec.l'ﬁ:uf{b' aind categorically wnderstoot! and agrecd by L
Allottee that the Company shall not be obliged to send dempnd npbices/ o
reminders regarding the payments o be made by the Allittee as per thi

Page IS ar 45
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iv,

V.

Schedule of Payments in Annexure-Ill ar obligations to be petformed by
the Allottee.

That it is known and practically understood | that |the regular,
continuous and timely flow of payments from the allottees is essential
in order to carry out the proper development and completion of the
real estate project. In the present case the duty was not being abided
by the complainant and in furtherance to which the complainant was
sent the reminder by the respondent [reminder]/!716329) an
30.12.2016.

That, furthermore, the delivery of possession was further subject o
force majeure conditions as spelled out in clause 31 of the agreement
reiterated as under:

‘The haadover af the Unit shall be sabject to force majeure clubse
which, inter alia, includes. defay on gecount of nomovailobiliy o)
steel andfor cement und/ar other Builder matertals, water sippl
ar electric power or slow downa sirike or due to o dispute with He
construction agency employed by the L'."umpﬂn_g.r, efvil commmotivn of
fy reasons of war, enemy action, sarthguake or any act of Gad |
there is any delay in the delivery of possexsion of the Uit af the
Company is unoble to defiver pocsession of the Unit due 0 fare
majeure avent or dud to ary dotics, ortder, rule or notification af thi
Central ar State Government and/ar any nther puhiic ap compytni
autharity or for any other regspn bepang the contrml of the
Company, shell be entitled to a reasonable extension of the tome o
defivery of possession of the Ui The Allottes understands omd
acknawledges that if due to aay furée majeure comditions, e ol
ar part of the Praject 5 abandoned or eboormally delayed, the
Alloceee sholl not be entitled (o prafer ang claim whatsoeses gkl
thot the Company shall on demand refund the Alloties’s ey
without any interest.”

The respondent was adversely affected by various construction bans
lack of availability of building material, regulation of the construction
and development activities by the judicial authorities including NGT in

NCR on account of the environmental conditions, restrictions on usag:
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of ground water by the High Court of Punjab & Harvana
demonetization etc. and other force majeure circumstances, yet, the
respondent completed the construction of the project diligently and
timely, without imposing any cost implications of the aforementioncd
circumstances on the complainants and demanding the prices only as
and when the construction was being done. That all these
circumstances come within the purview ol the force mmeure clause
and hence allow a reasonable time to the respondent builder. That i
must also be noted that the respondent had the right to suspend the
construction of the project upon happening of circumstances beyviond
the control of the complainant as per clause 14{h) (1), however, despit
all the hardships faced by the respondent, the respondent did not
suspend the construction and mandged (o keep the project afioa
through all the adversities,

That it must be noted by the hon'ble authority that despite such
circumstances. being faced by the respondent, the respondent has
complied with all of {ts obligations, not only with respect to the
agreement with the complainant but also as per the concerned laws,
rules and regulations thereunder and the local authorities. That
despite the innumerable hardships being faced by the respondent, the
respondent completed the construction of the project and appliad fo
prcupation certificate vide an application dated 12,04 2008 belore the
concerned authority and successfully attained the ocoupation
certificate dated 05.12.2018. It is to be noted that the chnstrueton pl
all the booked apartments has been completed, out/of which mare thin

500 Units have been handed over till date.
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That thereafter, and only after obtaining the requisite perfimissions, the
respondent legally offered the possession of the unit to the
complainant on 11.12.2018 vide the letter of offer ol possession
Thereafter, the complainant executed the indemnity cum undertaking
for possession on 07.01.2019, subsequently, took the physical
possession of the unit on 18.02.2019 vide the unit handover lotter. It
needs to be categorically noted that the complainant had satisfied
themselves with regard to the measurement, location, dimension and
development, area, location and legal status of the unit, as is evident in
the unit handover letter. The letter of offer of possession dated
11.12.2018, indemnity cum undertaking for  possession  dated
07.01.2019 and the unit handover letter dated 1802.2019

Thereafter, the absolute title over the unit was transferred w the
complainant through conveyance deed bearing vasika no. 8319 dated
27.02.2019. That the complaint after having executed the conveyance
deed, taking peaceful possession of the unit, and having enjoyed(ing
such possession for almost three years, the complainant Should not be
entitled to claim the interest on the delayed possession Thus, the
present complaint is devoid of any cause of action and 15 nothing b
an abuse of process of law. It is submitted that a contract s deemed o
be concluded after execution of the conveyance deed as tie
complainant s left with no right, entitlement ar claim against the
respondent and the transaction between the complainant and the
respondent stands concluded and no right or liability can be assertod
by the respondent or the complainant against the other, 1tis pertinent
to take into reckoning that the complainant has obtained possession of

the unit in question and the complaint is a gross misuse ol process ol
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law and hence the present complaint is liable 10 be dismissed with
heavy costs. That after having slept on their rights for' @ number of
years, the complainants cannot be rightly allowed to have the presen
claims.

That at this instance, it must alse be noted that the complainant seek
interest for alleged delayed delivery of possession. It needs to be
categorically noted that even though the due date for delivery of
possession was proposed and not absolute and subject to the
conditions a3 enumerated In clauses 14 and 31 of the buyer's
agreement and the fact that the delay, if any, was caused due to the
circumstances beyvond the control of the respondent, vet
respondent has already piven compensation along with offer of
possession of Rs. 3,07,171/- on 07122018, as 15 evident from the
statement of atcounts dated 17.12.2021. That after havine already
received the compensation as per the terms and conditions of the
agreement, claiming interest cannot be rightfully demanded and henge
the present claimis liable to be dismissed.

Moreover, without accepting he contents of the complaint i any

‘manner whatsoever, the bonafide conduct of the respondent has to he

highlighted as the respondent has credited an amount of rs 48 2749/-
towards antisprofiting, Rs.3.07.171 /- as compensation credited op 107
and monies credited towards the TDS as is evident fiom the stitement
of account. Without prejudice to the rights ol the respandent, delayed
interest if any has to caleulated only on the amounts deposited by the
allottees /complainants towards the basic principal amount of the unmt
in guestion and not on any amount credited by the respondent, or any

payment made by the allottees/complainants towards delayed
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payment charges (DPC) or any Taxes/Statutory payments elc, That
after having already received the compensation aleng with offer of
possession as per the terms and conditions of the agreement, claiming
interest cannot be rightfully demanded and hence the present claim is
liahle to he dismissed,

The complainant is conscious and aware of the agreement and has
filed the present complaint to harass the respondent and compel the
respondent te surrender to his illegal demands. 1t is submitted that the
filing of the present complaint is nothing but an abuse of the process of
law. That there exists no cause of action for the complaingnts to tile the
present complaint. That the respondent has made good gn all parts ol
his responsihilities and obligations under the agreement and under the
law, rules and regulations. that for the reason of pon-existence ol dn
existing cause of action, this complaint Is Hable o dismissed on thi
ground alone.

That In light of the bona fide conduct of the respandent; the peacetul
possession having been taken by the complainants, dompensation
taken by the complainants at the time of offer of possession, non
existence of cause of action and the [rivolous complaint filed by the
complainants, this complaint is bound be dismissed with costs in

favour of the respondent.

E. Jurisdiction of the authority

12. The respondent has raised preliminary objection regarding jurisdiction of

authority to entertain the present complaint. The authority abserves that o

has territorial as well as subject matter jurisdiction to adjudicate the

present complaint for the reasons given helow.

E. I Territorial jurisdiction
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13. As per notification no, L/92/2017-1TCP dated 14.1 2.2017 issued by Town
and Country Planning Department. Haryana the jurisdiction ol Real Estate
Regulatory Autharity, Gurugram shall be entire Gurugram District for all

purpose with offices situated in Gurogram, In the Present case, the project

in question is situated within the planning area of Gattugram Districy

Therefore, this authority has complete territerial jurlsdiction o deal with

the present complaint.
E. 1l Subject-matter jurisdiction

14. Section 11(4)(2)

of the Act, 2016 provides that the promater shal| be

responsible to the allottee as Per agreement for sale, Section 11 (4)(a)

Is reproduced as hereunder:

Section 11(4)(u)

He responsible far all abligatians responsthilities and funcoions under Hs
frovisions of this Act or the rides and regulgtions mirde thereyunder ar o

the wllottees gy

per the sgreement jor sule, or to the asspciabion of

allattees, as the egse may be. ti the convepmmee af el the gpartmsons
plots or buildings, as the case may be, to the allottess, or e CRmmon
areas to the association of ollotteas or the compelent authority, asthe tuse

may be;

e provision of assured retirns (s part of the builier huyer's AGreerene.
as per clouse 15 of the BEA dared.... . Accordingly. the promeater (s

responsible for aif obligations/responsibilities ong functions fncjuding
payment of assured returns os provided in wlder Buyers Agreamesn

Section 34-Functions of the Authority:

J#w of the Act provides to ensure complicinge af the thligations case Wk
the promoters, the ailottees and the reql CALRLE lendy under ehis At anid Hie
rules and regulations made thereungor

15. So.

in view of the provisions of the A¢t of 2016 quated above, the

authority has complete jurisdiction to decide the complaint regarding

non-compliance

of obligations by the promoter leaving  aside

compensation which is 1 be decidad by the adjudicating officer (f
pursued by the complainant at a later stage,
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Findings on the objections raised by the respondent:

F.I Objection regarding entitlement of ppe on  pround ol
complainant being investor

The respondent submitted that the complainant |s mvestar and no

cansumer/allottee, thus, the complainant is not entitled (o the protection of

the Act and thus, the present complaint is not maintainabie,

The authority observes that the Act is enacted to protect the jnterest of
tonsumers of the real estate sector [t is settled principle of interpretation
that preamble is an introduction of a statute and states main aims and
objects of enacting a statute but at the same time preamble tannat be s, 8|
to defeat the enacting provisions of the Act. Furthermore, it is pertinent 1o
note that under section 31 of the ACt. any agerieved person can file o
complaint against the promoter if the promoter contravenes ar violates any
provisions of the Act or rules or regulations made thereunder. Upon careiul
perusal of all the terms and conditions of the buyer's agreement, it i
revealed that the complainant is ap allottee /buyer and they have paid toval
price of Rs.98,65.924 /- to the promoter towards purchase oF the said uni
in the project of the promater. At this stage, it is impartant to stress upon
the definition of term allottee under the Act, the same s reproduced belaw
for ready reference:

2(d) “allottee” in refation to o real estate prnject means the percon i
wham a plot, apgrtment ar burlding, os the coge may e iy b
aliotted, sold (whether as freehold ar leasehold) ar otheritis
transferred by the promoter, ong includes. the person who
subsequantly acquires the said ilottment through sale, tramsfen o
otherwise but does not inclie o person to whom vuch o,
apartment or bullding, as the case may be [ven on rant”

In view of above-mentioned definition of "allottee” 35 well asiall the tarms
and conditions of the buyer's sgreement executed between respondent and

complainant, it is crystal clear that the complainant s allbttes 4 the Subject

rage &2 ol 38
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unit was allotted to him by the promaoter, The concept ol Investor is not
defined or referred in the Act As per the definition given uncer section 2 of
the Act, there wil| pe "promoter” and “allottes” and there cannot be 2 Pty
having a status of “investor". The Maharashtra Real Estate Appeellat

Tribunal in its order dated 29.01.2019 in appeal no UOOBO0000001 0557
titled as M/s Srushti Sangam Developers Pvt, Led. Vs Sarvapriva Leasing
(P} Lts. And anr. has also held that the concept of investar is net defined o
referred in the Act, Thus, the contention of promaoter that the complainan

allottee being investors s not entitled to protection of this Act stands

rejected.

Fl Whether the execution of the tonveyance deed extinguishes the right
of the allottee to claim delay possession cha rEes?

The respondent submitteg that the complainant has executed (he
tonveyance deed on 27.02.2019 and therefore, the transactian between the
complainant and the respandent has been concluded and no rieht o
hability can be asserted by respondent or the complamant against the
other. Therefore, the complainant is estopped from claiming any interest in
the facts and circumstances of the case. The present complaint is nothing
but a gross misuse of process of law.

In the complaint bearing no. 4031 of 2019 titled as Varun Gupta Vs
Emaar MGF Land Ltd, the authority has com prehensively dealt with this
issue and has held that taking over the possession and thereafter EXECLULion
of the conveyance deed can best be termed as responident  having
discharged its liabilitics as per the buyer's agreement and upon taking
possession, and/or executing conveyance deed, the complainants neve
gave up their statutory right to seek delayed possession charges as per the

provisions of the said Act. Also, the Same view has been upheld by the
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Hon'ble Supreme Court in case titled as Wg. Cdr. Arifur Rahman Khan
and Aleya Sultana and Ors. Vs. DLF Southern Homes Pyvi Lid. (now
Known as BEGUR OMR Homes Pvi. Lid.) and Ors, (Civil dppeil no. 6239
of 2019) dated 24.08.2020, the relevant paras are reprodiced horein
below:

¥4 The developer has not disputed these communications hough
these are four communications (ssued by the diveloper. the
appellants submitted that they are not isolated aberrationg Dt fie
into o pattern, The weveloper does Aot state that it wo willtrhy 2o
affer the flat purchasers pessession af their Aarx end he FIRAT L
execute conveyance of the Slats whije FEserving thede Gl fo
tompensatian for delay, On the Contrany, che tenor of Hh
cemmunications indicates that whije EXRCHENG the Dpwods of
Convevance, the flac buyvers were Informed that no form of protest
or Feservation woild be acceptable. The fiof hiyery |weyy
essentiafly presented with oy unjfair choice of eiche: Feexining Lheir
right to pursue their claims (tn which event they would net gl
passession ar title in the medniime) or o forsoke the Liims in
order to perfect their title o the flats for wiich they had paid
valuable consideration. in this bockdrop, the sinple cuektion
which we need to address I5 whether a flar buyer who soeks to
espouse a claim agamns: the developer for deliyed PeSEesTion can
as a consequence of doing so be campelied to defer the Fight to
abtain a conveyance Lo perfect their tithe, It would' in e Ve, e
manifestly unreasonable ko expect ghat i ordar to parsee o i
for compensation for dedaved handing over of IISIRSSIOm | e
purchaser muse indefinitely defer thtaining o comiance of the
premises purchased or, if Ehey sook to obtain o Dol D_,"IELIIJLIE_L'TI”L'_E'
o forsake the right to clim compenisation This bayicully jx g
pasition which the NCDREC hys espoused. We connnl countendtice
that view.

33 The flat purchasers tnvested hard earned money s ety
reasonehie to. presume that the next logical step iz for the
purchaser to perfect the title o the premises which hove beon
allotted under the terms of the ABA. But the submiciing of ‘the
develfoper (s that the purthaser forsaokes the remethy before the
consumer forum by seeking a Dued of Canveyance. o accenr soch
4 construction wotdd iead to an ahsuid corseguence of reguiring
the purchaser vither to abandon a just Cam us o cendition for
ohtaining the canveyunce o o mdafinitely delay the execution i
the Devd of Conveyance pending protracted consymor Htigration!"
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21. Therefore, in furtherance of Varun Gupta V/s Emaar MGF Land Ltd;

gHﬂ\RERﬁ.

(supra) and the law laid down by the hon'ble Apex Courtjin the We, Cdr.
Arifur Rahman (supra), this authority holds that even after execution of
the conveyance deed. the complainant cannot be precluded from his right

to seek delay possession charges from the respondent-promoter.

G.  Findings on the relief sought by the complainant:
22. The common issues with regard to delayed possession charges &
other invalid charges are involved in all these cases.

G.1 Delay possession charges

23, Relief sought by the complainant; Direct the respondent to pay
delay possession charges for every month of delay from expiry of
commitment period till the actual date of handing over possession to
the complainant ie. 18.02.2019 at the rate prescribed by rule 15 of
the Rules, 2017 which js 9.30% pa. for inardinate delay in delivery ol
possession of the apartment in terms of clause 14 of the Ly s
agreement which is the duty of the respondent under section 11(4) of
the Act,

24, In the present camplaint, the complainant intends o continue with
the project and g seeking delay possession charges as provided
under the proviso to section 18{1) of the Act. Sec. 18] ) proviso reads
asunder.

Section 18: - Return of amount and compensation

18(1). If the Promater fuils to complete or i gnable R ive possesyio of
G aparement, plot, or building, —

Provided that where an atlottee does not intend o Withdrom
from the project, he shall be paid, By the promorer, interese for
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BVERY month of delay, till the handing over of the PossEskin, o
such rote as may be preseribed -

Clause 14{a) of the buyer's agreement provides for time period lor handing
over of possession and is reproduced below:

"14. POSSESSION

(a)  Timeor handing over the possession
Subject to terms of this clause burring force majeare carifitions,
and subject to the Allattee having complied with all the ms g
cotditians of this Agreement, and nat being in defoul; wirder any of the
provisions of this Agreement and comphliance with all |pravision
formalities, documentation etc, oy prescribed by the Corppiet The
Comparny propases to hond pyer the possession af the Haf within 36
(Thirty Six) months from ¢he date of start of constinction. sUbEer o
tmaly complignes of the provisions af the Ageesmen by the Aloteer
The Allottee ugrees and understands that the Company dall be tatithed
ta o groce pariad of 5 {five} months, fior applving el obigining the
completion certificate/occupation certificate fn respect of the Ui
undfor the Project.”

At the outset, it is relevant to comment on the presel possession clause of
the agreement wherein the possession has been subjected to 4] kinds of
terms and conditions of thig agreement, and the complainant not biting in
default under any provisions of this agreement and Complianee with all
provisions, formalities and documentation as preseribed by the promoter
The drafting of this clause and Incorporation of such conditione are HOL ol
vague and uncertain but so heavily loaded in favour of e promgter and
against the allottee that sven 3 single default by the allotiee o fultilting
formalities and documentations etc, as prescribed by the promoter may
make the possession clause irrelevant for the purpose of allbttee and the
commitment time period for handing over possession |oses ItS meaning.
The incorperation of sych clause in the buyer's agreement by the promote
is just to evade the liability towards timely delivery of subject unit and 1o
deprive the allottees of their right accruing after delay in pussessian, This is

just to comment as to how the builder has misused his dominant position

Page 260l 35



HARERA

L GUHUGRAM Eam—mcilnt no 1hIn_urn’_DEI &2 ||l|.IL rs 1

4

28.

and drafted such mischievous clause in the agreement and the allottec is
left with no option but 1o sign on the dotted lines,

Due date of possession and admissibility of grace period: |he Promite
has proposed to hand over the possession of the said unit within 36 (thirty-
six) months from the date of start of construction and further provided in
agreement that promoter shall be entitled to a grace peried el 5 months (o)
applying and obtaining completion ertificate /occupation eertificate in
respect of said unit. The date of start of construction is 14.06.2013 4% per
statement of account dated 17.12.2021. The period of 26 months expired
on 14.06.2016, As a matter of fact, the promoter has nor applied to the
concerned authority [or obtaining completion certificate) occupatian
certificate within the time limit (36 manths) prescribed by the pramater in
the buyer’s agreement. The promoter has moved the application o
issuance of occupation certificate only on 05.12.2018 when the period of 56
months has already expired. As per the settled law one cannot be allowed
o take advantage of his own wrong. Accordingly, the benefit of U
period of 5 months cannot be allowed to the promoter due 1o aforesaid
reasons,

Admissibility of delay possession charges at prescribed rate b
interest: The complainant is seelj ng delay possession chirges at the
prescribed rate. Proviso to section 18 provides that where an allottee does
not intend te withdraw from the project, he shall be paid, by the promoter
interest for every month of delay, till the handing over ol possession. 41
such rate as may be prescribed and it has been prescribed under rule 15 of
the rules. Rule 15 has been reproduced as under:

Rule 15, Prescribed rate af interest- [Provise to section 12, sectian

18 and sub-section (4) and subsection (7} of section 19]

(1)  For the Aurpase Of proviso to section 12: section T8 land o
wections (4] and (7] of section 19 the nterest of | the roge
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31.

prescribed” shall be the Sraie Bonk of India righest i
cost af tending rate +29 -

Frovided that in case the Seass Bank af Inidler marging) cosy of
fending rate (MCLR) is not in use, it shall be replaced by such
benchmari lending rates which the Stare Barike of tndbe ey fix

from time to time for lending to the genoral public.
The legislature in its wisdom in the subordinate legislation ynder rule 15 of
the rules has determined the prescribed rate of interest The rage of interest
50 determined by the legislature, is reasonable and i the safd rule o5
followed to award the interest, it will ensure uniform practice in all the
cases,
Cunsequently, a5 per website of the State Bank of India L. hEtps: //sbica.in,
the marginal cost of lending rate (in short, MCLR) as on daie Le, DRL09.2022
is 8%. Accordingly, the prescribed rate of interest will ho marginal cost of
lending rate +2% i.e. 10%.
Rate of interest to be paid by the complainant in case of delay in
making payments- The definition of term ‘nterest” as defined under
section 2(za) of the Act provides that e rate of interest chargeable from
the allattee by the promater, in case of default, shall be cqual to the rate of
interest which the Promoter shall be liable to pay the allottee, in ease of
default. The relevant section is reproduced below:

“{za) “interest” megns the rotes of intérest papable by te RGO

the allotice, as the cose may be,

Explanation. —For the purpose of this clausp-——

fi} the rate of Interest chargeable from the alfurce by Ehe
promoter, in case of defoult, shall be el to the rate of intetear
which the promoter shall be ligble o pay the allottee, in cosd of
default;

(i) the interest payvable by the promoter to the wifaries sholf e frorm
the dute the promater reveived the omount or any perr Ll e
ol the date the amaount or et rﬁi:-reﬁ-,.r and imterest thereon iy
refunded. and the interest pavable by the oflottse o the
wumoter shall be fram the dote e nlottes dofouits i By
te the promueter Ul the date A8 gl
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Therefore, interest on the delay payments from the compliinant shall b
charged at the prescribed rate i.e, 10% by the respandent f promoter which
is the same as js being granted to the complainant In pase of delaved
possession charges,

On consideration of the documents available on record and submissionsg:

made by the parties regarding contravention as Per provisions of the Act
the authority is satisfied that the respondent is in contravention of th
section 11(4)(a) of the Act by not handing over Possession by the due date
ds per the agreement. By virtue of clause 14{a) of the buyer's agreement
executed between the parties on 22.04.2013, the possession of the subject
flat was to be delivered within 4 period of 36 months from the date o start
of construction plus 5 months grace period for applying and abtaining the
completion certificate/ occupation certificate in respact of the unit and for
the project. The construction was started on 1062013, As far as griace
period is concerned, the same is disallowed for the relsans quated above
Therefore, the due date of handing over possession comes out to be
14.06.2016, Occupation certificate was granted by the concerned authorin
on 05.12.2018 and thereafter, the possession of the subject Mat was ciffers
to the complainant on 11.1 2.2018, Coples of the same have bee placed on
record. The authority is of the considered view that there s delay on the
part of the respondent to offer physical possession of the subject fat and it
Is fatlure on part of the promoter to fulfil its obligations and responsibilit e
as per the buyer's agreement dated 22.04.2013 ta hand over the passession
within the stipulated period,

Section 19(10) of the Act abligates the allottee 1o take possession of the
subject unit within 2 months from the date of receipt of occupation

certificate. In the present complaing, the oLccupation certlficale was pranted
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by the competent duthority on 05.12.2018, The respondent offered the
poessession of the unit in question to the complainant only on 11.12.2018]

S0 it can be said that the complainant came to know about the PeCupation

certificate only Upon the date of offer of possession. Therefore. in the

interest of natural justice, the complainants should be given 2 months’ time
from the date of offer of possession. These 2 months of reasonahle time is
bBeing given to the complainants keeping in mind that even after intimation
of possession practically they have to 4 rrange a lot of logistics and reguisite
documents including but not limited to Inspection of the completely
finished unit but this is subject to that the unit being handed tver at the
time of taking possession is in habitable condition. It is furtlhar clarified that
the delay possession charges shall be payable from the due date' of
possession Le. 14.06.2016 till the expiry of 2 manths from the date of affo
of possession (1 1.12.2018) which comes out tobe 11.02.2019

Accordingly, the Ron-compliance of the mandate contained in section
11[4}{a) read with section 18(1) of the Act an the part of the responden| iy
established. As such the complainants are entitled o delayed possession a1
prescribed rate of interest ke, 10% pa. w.ef 14.06.2014 bl expiry of 2
months from the date of offer of possassion (11,12.20 18] which comes qyt
to be 11.02.2019 as per pravisions of section 18{1) of the Act read with rule
L5 of the rules,

Also, the amount of tompensation already paid to the complaiant by the
respondent as delay compensation in terms of the buyer's agreement shall
be adjusted towards delay possession charges pavable by the promoter at
the prescribed rate of intergst to be paid by the respondent as per the
Proviso to section 18(1) of the Act.

Gl Return of amount unreasonably charged by Increasing sale price.
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37. This additional |ssye raised in complaint no. 5182 of 2021 case titled ag
Neeta Kapoor vs, Emaar MGF Land Limited,
38. Relief sought by the complainants: Direct the respofdent to return

S

Rs.1,12,593/- unreasonably charged by the respondent by increasing sale
price after execution of buyer's agreement between the respondent and th,
complainants.

39. As per schedule of pPayment annexed with the buyer's agreement [annexurs
P1, page 55 of complaint), the total salp consideration is Rs90 69 ug3/
which is inclusive of basic sale price, EDC and IDC, club momber ship, TFMS,
car parking, PLC and additional charges. Whereas s per <tatement of
account dated 17.12.2021 (annexure 12, page 77 of complaint), the sale
consideration has been increased to Rs.91,30,076/ Le un Increase of
Rs.30,093/-. Further IFMS of Rs.B2.500/- has alse been again added
Accordingly, Rs.112,593/- have been charged extra. Therefore, the
respondent is directed to delete the sald amount from the total sale

consideration,

. Direct the respondent to issue necessary instructions to the
complainant's bank to remove lien marked aver ID of Rs.2.79.542/. in
favour of the respondent on the pretext of liability of HVAT for the
period of 01.04.2014 till 30.06.201 7.

The authority has decided this in the complaint heartng no. 4027 of 2019
titled as Varun Gupta ¥/s Emaar MGF Land Ltd. wherein thies autharity has
held that the promoter is entitled to charge VAT from the allottes fur (e
period up to 31.03.2014 @ 1.05% (one percent VAT + § percent sur harge
on VAT). However, the Promoter cannet charge any VAT from the
allottees/prospective buyers for the period 01.04.2014 to 30062017 15 th

Same was 1o be borne by the promoter-developer only. The responden|
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promoter is bound to adjust the said amount, if charged from the allores

with the dues payable by him or refund the amount if no dues are pavahia

by him.

In the present complaint, vide letter of offer of possession dated 11.17 201 H)
the respondent has demanded lien marked FD of Rs, 279542 )« townrds
future liabllity of HVAT for liability post 01.04.2014_ [n light of judgement!
stated above, the respondent shall not demand the same and the |iey 541
marked be removed. Also information about the same he Sent 1o the
concerned bank by the promoter as well as complainants along with the
copy of this order,

‘tl. Direct the respondent to return entire amount pald as GST tax hy
complainants between 01.0 7.2017 to 24,07.2019,
The complainants submitted that GST came Into foree on WL 2017 and
the possession was supposed to delivered by 14.06.2016 Therefore, the tax
Which has come into existence alter the due date of posselsion and this
extra cost should not be levied on complainants. On the conteary, the
respondent denied that any amount towards GST is liable to ho returned Lo
the complainants and the demands towards G5T are statutory demands
which cannot be evaded.

The authority has decided this Issue in the complaint bearing m,
031 of 2019 titled as Varun Gupta V/s Emaar MGF Land |id
wherein the authority has held that for the projects where the die
date of possession was prior to 01.07.2017 (date nf coming into force
of GST), the respondent/promoter is not entitled to charge any
amount towards GST from the complainant/allottee as the lahility af

that charge had not become due up to the due date of possession as
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per the buyer's agreements. In the present complaint, the possessiog
of the subject unit was required to be delivered by 14.06:2016 and
the incidence of GST came Into operation thercafier on 04 07,2017
So, the complainants cannot be burdened o discharge & lLability
which had accrued solely due to respondents’ gwn fault in delivering
timely possession of the subject unit. So, the respondent /promoteric
hot entitled to charge GST from the complainants/allottees as the
liability of GST had not become dye up to the due date of possession
45/ per the said dgreement as has been held by Haryana Real Estate
Appellate Tribunal, Chandigarh in appeal bearing no. 21 of 2019
titled as M/s Pivotal Infrastructure Pvt, Lid. Vs, Prakash Chand
Arohi. Also, the autharity concurs on this issue and holds: that the
difference between Post-GST and Pre-GST shall be barne by the
promoter. The promoter is entitled to charge from the allgtiee the
applicable combined rate of VAT and service tax fived by the

government.

Directions of the autho rity
Hence, the authority herchy passes this order and issue the follawmny
directions under section 37 of the Act Lo ensure compliance ol alligations
cast upon the promoter as per the function entrusted to the Stharity undo
section 34(f);
The respondent is directed to pay the interest at the preseribed rate io
10% per annum for every month of delay on the amount paid by the
complainants from due date of Possession e 14062016 il

11.02.2019 i.e, expiry of 2 months ffom the date of offer of PUSSCsHInNn
(11.12.2018). The arrears of Interest accrued so far shall e pitld to the
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complainants within 9( days from the date of this order a8 per rulg
16{2) of the rules,

The respondent is directed (o pay arrears of Interest atcrusd within 90
days from the date of order of this order as per rule 16(2) of the rules
and thereafter monthly Payment ol interest be paid vl date of handing
over of possession shall he paid on or before the 100 o each
succeeding month.

The respondent shall delete an amount of Rs.1,12.593 - from the total
sile consideration.

The respondent cannot charge any HVAT from| the allotlves
prospective buyers for the period 01,04.2014 to 30.06.2017 as 1l
same was to be borne by the pramoter-developer only| Thersfure, e
respondent shall not demand the same and the lien <o marked b
removed. Information about the same be also sent to the concernod
bank by the promoter as well as complainants along with copy of ths
order,

The respondent/promoter is not entitled to charge 65T from the
complainants/allottees as the liability of GST had not become duc up Lo
the due date of possession 4s per the said agreement

The respondent shall not charge anything from the complainants
which is not the part of the buyer's agreement. The respondent is also
not entitled to claim holding charges fram the complainants fallott opy
at any point of time even after being part of the buyer's agresment as
per law settled by hon'ble supreme Court in civil appeal nos, 3864-
3889 /2020 decided on 14.12.2020.

The complainant is directed to pay outstanding dues, il any, afrer
adjustment of interest for the delayed period,
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viii, The rate of interest chargeable from the allottees by the promoter in

case of default shall be charged at the prescribed rate Le, 1006 by 1he
respondent/promoter which is the same rate of (nteres; which the
promoter shall be liable to pay the allottees, in case of default Lo, the
delayed possession charges as per section 2{za) of the Act.

43. This decision shall mutatis mutandis apply to cases mentioned in para 3 ol

this order,
44. Complaint stands disposed of True certified copy ol this arder shall be placed

in the case file of each matter, There-shat-beseparate dudranstaturhc |
=

45. File be consigned to registry.

Ash Dr. K.K. Khandelwal
San n Chairman
Member

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 08.09.2022
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