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BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Date of decision: 08.092022
Name of the Builder | Emaar MGF Land Limited
Project Name Palm Gardens, Sector-83 1
E.nu. {.'.nm];;tahll No. Com plﬁiiﬁ title | Ktienﬂﬁl; -

1. | CR/2698/2021

I3 ¥ - -|_ -1. =) T - o5
Surinder Sood and Rajeev Sood vs. Complainant in'persen

Emaar MGT Land Limited with Shri Devinder Singh
- =2 ai _ | ahep il Qdng
| Z. CR/4355/2021 Neera Khuntia and Sonakshi Complalniant in person
Khuntia vs. Emaar MGF Land with Bhrl Gaursay
Limited IFhardwa)
" 2 BRI el PR | | ahyi Harshic Bazra
3. CR/290,2022 shyama Kumar| and '.:HHH 1 | TS Abhashelc Tiwar:
Kumar vs, Emaar MGF Land Shri Dhruy Rahatg
_____ J Limited _ Aot i
4, CR/452/2022 "r"ivek Kapoor v, Emaar MGF Land | | Shri Abhishek Tiwari
1 Limited | Shri Dhruv Rohaeg
CORAM:
Dr. KK !{__l_'tfmdelwal ) Chalrman
shri Ashok Sa ngwan Metmibies
| ShTI SﬂnlLE'l-" Kumar A.rnra Meimbe
ORDER

1. This order shall dispose of all the 4 complaints titled as above filed before
this authority in form CRA under section 31 of the Real Estate [Regilation
and Development) Act, 2016 [hereinalter referred as “the Act”] read with
rule 28 of the Haryana Real Estate (Regulation and Development] Rules,
2017 (hereinafter referred as "the rules”) for violation of section 1 1{4)(x)

of the Act wherein it is inter alia prescribed that the promoter shall be

responsible for all its obligations, responsibilities and functiong to thi

allottees as per the agreement for sale executed inter se hetweeon parties

Page 1 0f34



HARER Nl N
G-URUGRQM Complaint no. 2698 of 2021 & 3 others |

2. The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are allottecs of the project,
namely, Palm Gardens (group housing project) being developed by the
same respondent/promoter ie, Emaar MGF Land Limited The terms and
conditions of the builder buyer's agreements fulcrum of the issue involved
in all these cases pertains to failure on the part of the promater to deliver
timely possession of the units in gquestion, secking award of delayved
possession charges, pessession and the execution of the conveyance deeds.

3. 'The details of the complaints, reply status, unit no,, date of dgreement,
possession clause; due date of possession, total sale consideration, amoun

paid up, and reliefs sought are given in the table huluw

Project: Palm Eant:ns Sector 83, Gurugram
Possession clause: mnuse 10

Time of handing over the Possession

| Subject to terms of this clause ond subject to the Allotteefs! having complied with ail the

terms and conditions of this Buyer's Agreement. and not being i default ynder gng of thi

provisions of this Buyers Agreement and complionee with all provisiess, fovmalitics
| documentation etc. as prescribed by the Company, the Company proposes b hond dver the
| possession . of the Unit within 36 [Thirty Six) moaths from the dars of start of
construction, subject to timely complionce of the provisions of the Buyer's Apredmient by the
Aflottee. The Allottee(s) egrees and understands that the Compuny shall be entithed o o
grace period of 3 (three) months for applving ond obtaining the campletion
certificate/ eccupation certificate in vespect of the Unit and/or the Project

Naotei

As a matter of fact, the promoter has not applied to the concerned authonty for pbtaiming
completion certificate/ occupation certificate within the grace period prescribed by the
promoter in the buyer's agreement. As per the settled law one cennot belallowed Lo take
advantage of his own wrong. Accordingly, this grace period of 3 months cannot be allowed
to the promoter,

Sre. Enmﬁl:lll't;g'ﬁé:'ll_f uiu_:_rfih | L'I.]tenf- l}ut.* date | Towlsale | Rbliel
no | noJ e/ status and area execution | of considemtion) Shyuphi
date of admeasure) of buyers  possession | """m"]l: *r';:“'
| ; i i
i eing [ Eprsemen Can palysd il
LRl — 4 1EER J SLIgil
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DT122011

Reply [ PGN-12- 30.11.2015 [T5C, | (LT Bfeee  the
received | D90M.4® ks, 914;?1:.-3?;!- melent 1o pay
i i foor, tower- | e iﬂ_ AP ol Hl interest
10.08.20 | 12 complaing) Ofter ol Rs M Tor dulay in
Fa po - H2A7037) m e
" A5 per | possesidan e
22102019 |mawemisnr  of | ndspedt  of  the
aciourt dated | sl unit
14073001
puigle | HE ot
Ldaminesl rieply [
|
DOK: '
(5.07.202
1
z daﬁaar-usfs- H!pl;;ﬂ D6-1005, | D3022012 | 09082015 | TS0 | oRe
21 recei Ik : s, r.'n-l.mmz,-' 2 Dirgu the
Case on Heeor, Toge:23 af Al reespendin o
tided 28 | 011230 | tower-06 | complaluy] | Ofer  of s I Febun the exes
Neera b | R R R A of
Khuntis ST LA [N TR ! H'iiﬁﬁ:'ﬂ'ﬁ-!if'- |
ard |As per | ileng with
Sonakshi s statement  of | mtsrgitwhich I
Khuntla A5 1IN0 account fetad || had Been weongly
vs. Emaar 25, 03019 ar H'm#dlli anil |
MLCF i Il.ﬂ will ﬂijﬁ:lﬂlﬂﬂ_ur: |
Land reply | | aexunt of dalo
Lirmited e fooe 53 4 1
| I'Hnl*lqlnr aro
DOR- [ 1980 0, 11
fa.11.202 m VT s 17 o
1 ﬂlrllnﬂml it
1|-I'F1I'-1. tie
FEAPOMUED (0
PR el
e preferential
TEA N s |
tat Tt besn
wiru gly
naiEhi® by e
respondent
4 Dt 2l
respondent to ol
tw char
| mﬁmaulmlll'
| the clause '
| I'I'llnl:ﬂl-n-t'dll'.'h:
‘ lpmmm'r_
|
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3, Reply 1604, 10% | 03022002 | 09.BHZOL5 [TSC L i
recelved | foor, . Ri. M4 BEN13,/-| 2 Diroict ‘the
ol building nage 34 OF) orer  ofap eSOt
12.03.20 | nual cermplaing ) R in o s
21 PRI | possession. D4,37,7200 | ol i Ry
25002019 2 06 CHAEH s s
[Ag pir | e
SEATEMEnL ol ||||.]n.lhﬂll.
JSCHLTL crisct
iliatoud
5y g WRR
A e 71 o
comiplaiin |
I
8 Reply 5603, &% | 13032011 {900 2015 | TSC T aee |
Feceived | floor Wa DEZ e/ - L Daswct the
o lmﬂ‘ oy o LHfer Al respoiident
1305320 {ﬂmphhq_t:l psmesion; - Be F3 24308 - | 16 ey a8 mom
¥ | ] 003200 A il H=
dispatch [ 4= pef | 2,040, 0000 -
FROAA0TE | dmtement of | Dvwiards
AL ||l.|p;.:l|p||.
datod ciEl
200033018
b pawpy LT
I ul walgal e |
i s et 11 g-— 8§
Naote: In the table referred above certain abbreviations have been useld They e olaborsted as
follows: .
Abbreviations Full form.
BOR- Date of receiving complaint:
TSC: Total Sale consideration
AP- Amount paid by the allotee(s)
BPC- Dhelpved porsession charges

The aforesaid complaints were filed by the complainants against the
promoter on account of violation of the builder buyer's agreement executod
between the parties inter se in respect of said unit for not handing over the
possession by the due date, seeking award of delayved possossion charges,
to return unreasonably charged by increasing sale area and compensation

It has been decided to treat the said complaints as an application for non-
compliance of statutory obligations on the part of the
promoter/respondent in terms of section 34(f) of the Act which mandates

the authority to ensure compliance of the obligations cast upon the
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promolers, the allottee(s) and the real estate agents under the Act, the rules
and the regulations made thereunder,

6. The facts of all the complaints filed by the complaingnt{s)/allottesls)are
also similar. Out of the above-mentioned case, the particulars of lead case
CR/2698/2021 Case titled as Surender Sood and Rajeev Sood V/s
Emaar MGF Land Ltd. are being taken into consideration for determining
the rights of the allottee qua delay possession charges.

A. Project and unit related details

7. The particulars of the project, the details of sale consideration, the amount
paid by the complainants, date of proposed handing over the possession,
delay period, if any, have been detailed in the following tabular furm:
CR/2698/2021 Case titled as Surinder Sood and Rajecy Sood V/s
Emaar MGF Land LEI:I

5r. | Particulars | __-__[;E!_-H_I!I-E___ .

No.

1. | Name ol the pmlEEt Paim Gardens, Sector EH Gurugraom, Haryana

2, Tatal area of the prum-;l f —_.!1."-'!1_.! a._n:w::.

3.* Nature of the project Group housing colony

4. DTCP license no, FmH nl_‘nlad;ut 5 :;_-'um. i
| Validity ﬂl’]u:c-nse i 1? 12 Eﬂzﬂ |
| Licensee . I.ﬂ_glml Developers Pyt L, .-rlﬁ .- ull;::r};
i_.l-':r'l:‘-'l ﬁlJr which |i:EEI'I5'E wiis gr.i_mu; :] ";u_r':a Y 1l

3. HEERA r?g,lﬂlur&rjf nol reg{btered | Registered vide nn..:.!ﬁﬂﬂ n.I :i'.i]l-'.‘r' dated

24.10.2017 (1,268 to 12 anmd other
facilitics and amenitios)

IMRERA registration valid up to 31122018
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HEERA extension of registration vide UL 6F 2039 dated U2 000019
Extension valid up to 31122019
&, Occupation certificate 17.10,2019
[annexure R7, page 89 of reply|
T Provisional allotment letter dated 15. 112011
{page 17 of complaint)
B. Unit na. PGN-12-0904, 9% floor, tower 12
[ilﬂﬁ_E &2 of complaint]
9. Area of unit 1720.5g. It
10. | Date of execution of buyer’s 0712.2011
Apretpent [pape Eﬂ ol eomplalng|
11. | Possession clause 10, POSSESSION

{(a) Time of handing aver the Fossession

Subject gu teroms of this oleuse ond subject to che
Allotteefs) having complied with all the terms
and conditiony of this .E'H_I-'!-‘f"j Agresment, and
not belng in default under any of the gravisions
of this Buver's Agreement and compliange with
all provistons, formolities. docwmentation etc.
s’ preseribed by the Compony, the Campony
proposes-to hond over e possession &f the Ui
within 36 {Thirty $ix) months from the date
of start of constroction. subject o timel
complignee of the provisions: of the Buper’s

Agreenient by the Alottee.  The Allbttee(s)
agrees and wmdersiandy the e Compony sholi

| be entitled to 0 grace period of 3 [three)

mpnths, for applying and | elitaining the
carmpletion certificate/ octupation
certificate in respect of the Unit and/or the
Froject

(Emphasis supplied)
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12, | Date of start of construction as per | 30.11.2012
the statement of account dated
14.07.2021 at page 86 of reply

13. | Due date of possession 11,2015
[Note: Grace period Is notallowed)

14. | Total consideration As  per the | As par | payment plan
statemant of | annexed with the buyer's
account doted | BEredimer
14.07,2021 at page
B of rtp]}'

Fls 9187 I:}J‘H- R&91.55, 5498/

15, |Total amount paid by the HS.. 92,97,037 /-
complainants as per the statement of
account dated 14.07. 2021 at page 86

af reply !
6. | (Mier of possession | 22.10.20 I_Er_ 3 il | it
| [anmexure BY, page 161 ol erly]
17. | Unk h_a::.dﬂwr Il.;l-t.t;r :Iatmt i 1| Bl 1_?.!.-1?152:} T
|a|1r:|f1ur-|: R1Z, |.1:I]5'I.’ L7 of ey
18. Eﬂnve}«s-l;e;deed executed on uqua 1[‘:.-_’1 | Ry

I lanmexure R13, page 176 ol muluj

——— e

19. | Delay compensation already paid by | Re.5,64,304/-
the respondent o terms of the
buyer's agreement as per statement
af account dated 14.07.2021 at page
88 ol reply

B. Facts of the complaint
8.  The complainant has made the following submissions in the complamnt;
I That the respendents gave advertisement in various leading newspapers
about their forthcoming project named project: “PALM GARDENS
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situated at Sector 83, promising various advantages, ke world class
amenities and timely completion/execution of the pirajedt etc Relying
an the promise and undertakings given by the respondents in the
aforementioned advertisements the complainants, booked an
apartment /flat admeasuring super area 1720 sq. i in aforesaid project
of the respondent for total sale consideration is Rs 91,55,598.60/
which includes BSP, car parking, IFMS, Club Membership, PLC ot
including taxes, and the builder buyer's agreement was executed an
07122011, Qut of the total sale consideration amount, the
complainants made payment of Rs. 92,97,037/- to the respondesit vide
different cheques on different dates, the details of which are annexed
with the complaint.

il That as per flat buyers' agreement the respondents bhad alforted o

i

unit/flat bearing No PGN-12-0904 on 9" floor having super areqs of
1720 sq. ft. to the complainants: That as per ¢lause 10{a) of the bullder
buyer agreement, the respondents had agreed to deliver the
possession of the flat within 39 months from the date ol signing of the
flat buyer's agreement i.e 07.12.2011 with an extended period of three
months and according to that the flat was to be deliver (07032015,

That the complainants have made payments ol all instalments
demanded by the respondent amounting to a total sum of s
9297037 /-. That the complaimants wide letter dated 221002019
received letter of offer of possession with statement of final dues te be
paid by 23.11.2019.

iv. That after receiving the above said letter the complainant contacted the

respondents and demanded delayved possession interest s the project
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was already delayed by four years and eight months, s per the Hal
buyer's agreement with an extended period of three months and
according to that the flat was to be deliver tll 07.03.2015. The
respondent assured the complainant that the delayved possession
interest of the said unit/flat we will be considered and will be paid
after taking possession of the said unit. That after assurance by the
respondent the complainant took possession of the above said unit and
thereafter demand her delayed possession interest by the respondents
but the respondent lingered on the matter by one pretext ta another

and did not consider genuine grievances of the complainant.

That despite repeated calls, meetings with the respondent, no definite
commitment was shown to pay the delayed possessibn interest as
committed by the respondent, but no appropriate action was taken to
address the concerns and grievances of the complamant. That the
intention of the respondent, their officers and directors was malafide
right from the beginning and has been aimed to cheat the complainant
That the respondent has committed breach of trust and have cheated
the complainants by not adjusting the delayed possession mierest
which was to be waived off at the time of possession and are lable fol
acts and omissions and have misappropriated the said amount paid by
the complainants and therefore, are liable to be prosecuted under the

provisions of law.

C. Relief sought by the complainants:

9.

The complainants have sought following relief(s]:

(i} Direct the respondent to pay delaved interest @ 24% for delay

in handing over possession in respect of the subject umt,
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On the date of hearing, the authority explained to the respongent/

promoter about the contraventions as alleged to have been committed in

relation to section 11(4) (a) of the act to plead guilty or not 1o plead guilty

Reply by the respondent

The respondent has contested the complaint on the following grouns.

bii.

That the complainants have got no locus standi or cause ol action to lile
the present complaint It is submitted that the present complaint is
based on an erronecus interpretation of the provisions of the act as
well as an incorrect understanding of the terms and conditions af the
buyer's agreement dated 07.12.2011 as shall be evident fram the
submissions made in the following paras of the present reply,

That the complainants vide application form dated 27.10.2011 applied
to the respondent for provisional allotment of a unit in the project. The
complainants, in pursuance of the aforesaid application lorm, were
allotted an independent unit bearing no pgn-12-0804, located on the
g floor, in the project vide provisional allotment letter) dated
15.11.2011. The complainants consciously and williully opted for o
construction linked plan for remittance of the sale consideration ol
the unit in question. The complainants further undertoak o be bound
by the terms and conditions of the application lorm

That the buyer's agreement was executed between the complainants
and the respondent on 07.12.2011. It is pertinent Lo mention that the
buyer's agreement was consciously and voluntarily executed by the
complainants after reading and understanding the contents thereol Lo
thair full satisfaction. It is submitted that the rights antl obligations ol
complainants as well as respondent arc completely and entirely

determined by the covenants incorporated in the huyer's agreement

i ":HLI I_i_l' |||. 34
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which continue to be binding upon the parties thereto with full force
and effect. Clause 10{a) of the buyer's agreement provides that subject
to the allottee having complied with all the terms and conditions of the
agreement, and not being in default of the samp, possession of the
apartment would be handed over within 36 months from the date of
start of construction. It has further been specified n the sime clause
that the respondent will be entitled to a grace period of 3 months.
Clause 10 (b) provides that the time period for delivery of pessession
shall stand extended on the occurrence of delay for reasons bevond the
contral of the respondent. In terms of clause 10(b](iv) in the event of
default in payment of amounts demanded by the respondent as per the
schedule of payment under the buyer's agreemient the time for
delivery of possession shall also stand extended,

That the complainants have conscigusly defaulted In timely renittance
of the instalments. The respondent had issued notices and reminders
calling upon the complainants to pay the amounts as per the payment
plan. However, the complainants wilfully chose to [gnote the payment
request letters, reminders etc. sent by the respondent and coptinued
defaulting in timely remittance of the instalments, Fayment Feguest
letters, reminders, notices ete. had been got sent to the compliinants
by the respondent clearly mentioning the amount that was putstanding
and the due date for remittance of the respective amounts as per the
schedule of payments, requesting the complainants to timely discharpe
their outstanding financial liability but to no aval Statement ol
dccount dated 14.07.2021 correctly maintained by the respondent i
due course of its business depicting delay in remittance ol various

payments by the complainants is appended herewith as annexure Ro
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That the complainants are conscious and aware of the fact that they are
not entitled to any compensation/inlerest in accordance with the
terms and conditions incorporated in the buyers agregment on
account of the default in timely remitiance of the instalments. The
complainants have filed the present complaint in order o harass th
respondent and compel the respondent to surrender to his Hlegal
demands. It is submitted that the filing of the present comphant s
nothing but an abuse of the process of Law.

‘fhat it is pertinent to mention that clause 12 of the buyer's agreement
provides that compensation for any delay in delivery of passession
shall only be given to such allottees who are not in defaull of then
obligations envisaged under the agreement and Wwho have not
defaulted in payment of Instalments as per the payment plan
incorporated In the agreement. [t s submitted that the intgrest
demanded by the complainants is compensatory in nature: Therefore,
the complainants were/are not entitied to any compensation ol
interest in the terms of the buyer's agrecment, The complainants are
sepking to obtain wrongful gain and to cause wrongful loss to tho
respondent.

That, furthermare, in clause 12 of the: buyer's agrecment i Has beoen
specified that in case of delay caused due to non: receipl of sctupation
certificate, completion certificate or any other permission/sanction
from the competent authorities, no compensation or any othet
compensation shall be payable to the allottees It needs 1o be
highlighted that the respondent had submitted an applicatipn dated
11.02.2019 for grant of sccupation certificate before the congerncd

statutory authority. The occupation certificate has been granted by the
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concerned  department vide memo  bearing oo ZP
692 /AD(RA)/2019/25824 dated 17.10.2019 (annexure R7). It is
respectfully submitted that once an application for grant ol sccupation
certificate is submitted to the concerned statutory authority the
respondent ceases to have any control over the same. The grant of
occupation certificate is the prerogative of the concerned statutory
authority, and the respondent does not exercise any inflience over the
same. Therefore, it is respectfully submitted that the time period
utilised by the concerned statutory authority for granting the
occupation certificate is liable to be excluded from the time perind
utilised for implementation of the project.

That, without admitting or acknowledging the truth or legality of the
allegations advanced by the complainants and without prejudice to the
contentions of the respondent, it Is respectfully submitted that the
provisions of the act are not retrospective in nature. The provisions of
the Act cannet undo or modify the terms of an agreement duly
executed prior to coming into effect of the Act. It is flirgher submitted
that merely because the Act applies to ongoing projects which are
registered with the authority, the Act cannot be said o be gperating
retrospectively. The provisions of the Act relied upon by the
complainants for seeking refund or interest cannot be galled in to ald,
in derogation and ignorance of the provisions of the buyer's
agreement. It is further submitted that the interest or réfund sought by
the complainants is beyond the scope of the buyer's agreement The
complainants cannot demand any interest or refund beyond the terms

and conditions incorporated in the buyer's agreement.
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ix. That without prejudice to the contentions of the respondent, it 15

Xl

submitted that the present complaint is barred by limitation. The
complainants have alleged that the possession of the unit was 1o be
given not later than March 2015 and therelore cause of action, if iny,
accrued In favour of the complainants in March, 20015, Thus, the
complaint seeking interest as a form of indemnification Is latred by
limitation.

That without admitting or acknowledging in any manner the truth ar
legality of the allegations levelled by the complainants and without
prejudice to the contentions of the respondent, it I stihmitted that the
project has got delayed on account that the contractor hired by the
respondent i.e. ILFS [M/s Infrastructure Leasing & Financial Services),
a reputed contractor in real estate, started raising certain false and
frivalous. [ssties with the respondent due to which they had slowed
down the progress of work at site. The respondient wis constrained to
issue several letters to ILFS requesting it to procecd and complete the
construction work in accordance with the decided schedule. However
ILES continued with its wanton acts of mstigating frivolous and lalse
disputes for reasons best known to It It s submitted that the
respondent cannot exercise any influence over the working of ILFS,
ILFS has intentionally delayed the progress of construction fur which
the respondent cannot be held liable either in equity o in acgordancy
with the provisions of the buyer's agreement.

That the complainants were offered possession of the unit InQuestion
vide lettor dated 22.10.2019. The complainants were called upon td
remit balance payment and to complete the formalities/dacumentation

necessary for handover of the unit in guestion o hin However, the
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complainants wilfully refrained from oblaining possession of the unit
in question, It is submitted that the complainants did not have
adequate funds to remit the balance payments requisie for abGining
possession in terms of the buyer's agreement and conseguently n
order to needlessly linger on the matter, the complainants refrained
from obtaining possession of the unit in question, Therefore; there s
no equity in favour of the complainants, Moreover, It is submitted that
the respondent had credited an amount of Rs. 564384/ Lo the
account of the complainants as a gesture of goodwill. However, the
complainants have refrained from obtaining possession of the unit n
question despite receipt of the aforesaid amount. It 1§ pertinent 1o
mention that the respondent has also credited a sum of Rs 9.089/- as
benefit on account of early payment Rebate (EPR) and Rs 14876/ on
account of anti-profiting. Without prejudice to the rights | of the
respondent, delayed interest if any has to calculated only on the
amounts deposited by the allpttges/complainants towards the basic
principal amount of the unit in guestion and not on any Amaoun
credited by the respondent, or any payment made by the
allottees/complainants towards delayed payment charges [DPL) or
any taxes/statulory payments etc

That without admitting or acknowledging in any mannes the truth o
correctness of the frivolous allegations levelled by the complainants
and without prejudice to the contentions of the respondent, it s
submitted that the so-called interest wrongly sought by the
complainants was to be construed for the alleged delay in delivery of
possession, It is pertinent to note that an offer for possessian marks

termination of the period of delay, il any. The complainants are nol
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entitled to contend that the alleged period of delay continued even
after receipt of offer for possession. The camplainants had consciously
refrained from obtaining possession of the ot 0 question
Consequently, the complainants are liable for the consequences
including holding charges, as enumerated in the buyer's agreement, for
not ebtaining possession.

That the project of the respondent had been registered under RERA
Act, 2016 and HRERA Rules, 2017, Registration certificate granted by
the Haryana Real Estate Regulatoery Authonty vide memo na. HRERA-
142/2017/1712 dated 24.10.2017 has been appended with this reply
as annexure R10, Furthermore, the registration has been extended by
the hon'ble authority vide certificate dated 02082019 Without
admitting or acknowledging in any manner the truth or legality of the
allegations levelled by the complainants and without prejudice 1o the
contentions of the respondent, it is respectfully submitted that the
complaint praferred by the complainants is deyoid of any cause ol
action. It is submitted that the registration of the project was valid till
31.12.2019 and the respondent had offered possession of the unit o
question to the complainants much prior o the aloresaid date.
Therefore, no cause of action has accrugd in favar ol the complainants
in the facts and circumstances of the case.

That after needlessly delaying the matter, the complainants obiained
possession of the unit in question and a unit handover letter dated
17.08.2020 {annexure R12) had been executed by the complainants. It
is submitted that prior to execution of the unit handover letter; the
complainants had satisfied themselves regarding the measurements,

location, dimension, development etc. of the unit in guestion. The
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complainants only after satisfying themselves with all the aspecis
including shape, size, location etc. of the unit in guestion, executed the
unit handover letter stating that all the liabilities and obligations ol
respondent as enumerated in the allotment letter/buyer's agreement
stood satisfied. Furthermore, the complainants have executed o
conveyance deed dated 09062021 Therefare, the transaction
between the complainants and the respondent his been concluded in
june, 2021 and no right or liability can be asserted by respondent or
the complainants against the other. The present complaint is nothing
but a gross misuse of process of law.

That in addition thereto, it is respectfully submitted that the
complainants have executed an indemnity cum undertaking dated
27.11.2019 whereby the complainants had declared and ackﬁuﬁtutiuuLl
that they have no ownership right, title or interest in any other part of
the project except in the unit area of the unit in question. Moreaver, the
complalnants have admitted their obligation to discharge thedr HVAT
liability thersunder. The complainants have preferded the instant
complaint in complete contravention of thelr earlier representations
and decuments executed by them. The complginants have fled the
instant false and frivelous complaint in order to mount undue pressure
upon respondent in order to make it succumb to their unjust and
illegitimate demands,

That without prejudice to the contentions of the respondent it 15
submitted that the allegations of the complainants that possession was,
to be delivered by March 2015 are wrong, malalide and resull of
afterthought in view of the fact that the complalrEnts had mada

several payments to respondent even after March, 2015 In fact the
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last payment was received from the complainants on 16,11.2019. 111
submitted that if there was a delay in delivery of project as alleged by
the complainants, then the complainants would nol have remitied
instalments after March, 2015, The allegations put forth by the
complainants qua the respondent are absolutely illogical, Irrationa
and irreconcilable in the facts and circumstances ol the dase

That it is submitted that several allottees, including thy complainants,
have defaulted in timely remittance of payment of instalments which
was an essential, crucial and an indispensable veguirement for
conceptualisation and development of the project In quesbon.
Furthermore, when the propesed allottees default in thelr payments as
per schedule agreed upon, the failure has a cascading effict bn the
operations and the cost for proper execution of the project increascs,
exponentially whereas enormous business losses hefall upon the
respondent. The respondent, despite default of several allotters, has
diligently and earnestly pursued the development af the project in
question and has constructed the project in guestion as expeditiously
as possible. It is submitted that the construction of the tower in whic h
the unit in question 15 situated s complete and the respondent has
already offered possession of the unit in question to the complaimants
Therefore, there 15 no default or lapse on the part of the respondent
and there in no equiity in favour of the complainants. {t is gvident [rom
the entire sequence of events, that no illegality can be dttributed o thi
respondent, The allegations levelled by the complalinants are totally
baseless. Thus, it is most respectfully submitted that the presert

complaint deserves to be dismissed at the very threshold.
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That it is submitted that all the demands that have been raised by
the respondent are strictly in accordance with the terms and
conditions of the buyer's agreement duly executed and agreed to
between the parties. Moreover, once application grant ol occupation
certificate is submitted by the respondent in the office pf congerned
statutory authority, the respondent ceases to have any control oyer the
same. The respondent cannot regulate the functioning of the concerned
statutory authority. Therefore, no default or lapse can be attributed to
the respondent. It is evident from the entire sequence of events, that
no illegality can be attributed to the respondent. The allegations
levelled by the complainants are totally baseless. Thus, it is most
respectfully submitted that the present complaint deserves to be
dismissed at the very threshold.

Jurisdiction of the authority

12. The respondent has raised preliminary objection regarding jurisdiction of

authority to entertain the present complaint. The authority ahserves that i

has

territorial as well as subject matter jurisdiction to adjudicate the

present complaint for the reasons given below.

EIT

erritorial jurisdiction

13. As per notification no. 1,/92/2017-1TCP dated 14.12.2017 issued by Town

and Country Planning Department, Haryana the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram Distrct for all

purpose with offices situated in Gurugram. In the present cise, the project

in g

uestion is situated within the planning area ol Gurugrame Districl

Therefore, this authority has complete rerritorial jurisdiction to deal with

the present complaint.

E. Il Subject-matter jurisdiction
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14. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsihle to the allottee as per agreement for sale. Section 11{4]{a]

i5 reproduced as hereunder:

Section 11(4){a)

Be responsible for all ebligations, responsibilities and funcions under the
provisions of this Act or the rules and regulationy made therewnder or to
the ollottees gs per the agreement for sale, or to the dssociobian of
aflottees, as the case may be, til the capvepance af all the dparimenty
plots or buildings, as the case may be, to the allottees, or the commen
areas to the association of ollottess or the competent authority, us thi cose
may be;

The provision of assured returns is part of the butlder buyer’s agreemeny
us per clouse 15 of the BHA doted. .. Accordingly, the promoter
responsible for all obligations/responsibilivies and funcians neiicong
payment of assured returns as provided in Ruilder Buyer s Agreeuen

Section 33-Functions of the Authority:

34(f] of the Act provides to ensure compliance of the obligations cost wpon
the promaters, the allottees and the real estate agents wnder this Aot ged the
rules and regulations made thereunder.

15. So, in view of the provisions of the Act of 2016 guoted above, the
authority has complete jurisdiction to decide the complaint regarding
non-compliance of obligations by the promoter leaving aside
compensation which is to be decided by the adjudicating officer if
pursued by the complainant at a later stage.

F. Findings on the objections raised by the respondent:

F.1 Objection regarding exclusion of time taken by the competent authority
in processing the application and issuance of occupation certificate

16. As far as contention of the respondent with respect to the exclusion of time
taken by the competent authority in processing the application and
issuance of occupation certificate is concerned, the authority observed that

the respondent had applied for grant of occupation certificate on
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11.02.2019 and thereafter vide mema no. ZF-692 /AD(RA)/2Z019/25821

dated 17.10.2019, the occupation certificate has been granted by the
competent authority under the prevailing law. The authority cannol be a
silent. spectator to the deficiency in the application submitted by the
promoter for issuance af occupancy certificate. It Is evident from the
nccupation certificate dated 17.10.2019 that an incompletd application tor
grant of OC was applied on 11.02.2019 as fire NOC from the competen
autharity was granted only on 05.07.2019 which is subsequent to the Gling
of application for occupation certificale. Also, the Chief Engineersl; HSVD,
Panchkula has submitted his requisite report in respect of the said project
on 25.07.2019. The District Town Planner, Gurugram and Sentor Town
Planner, Gurugram has submitted requisite report aboul this project on
18.07.2019 and 16.07.2019 respectively. As such, the application submitted
on 11.02.2019 was incomplete and an incomplete application 1= nd

application in the eyes of law.

17. The application for issuance of occupancy certificate shall be moved in the
prescribed forms and accompanied by the documents mentioned (1 sulbe
code 4.10.1 of the Haryana Building Code, 2017, As per sub-code 4.10.4 o
the said Code, after receipt of application for grant of occupation certificata,
the competent authority shall communicate in writing within 60 days, (s
decision for grant/ refusal of such permission for occupation af the building
in Form BR-VIL. In the present case, the concerned authority has granted

accupation certificate on 17.10:2019. Theretore, in view of the deficiency 1h
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18.

19,

the said application dated 11.02.2019 and aforesald reasons, ne delay in
granting occupation certificate can be attributed to the concerned statutory

authority.

F.lI Objection regarding handing over possession as per declaration given
under section 4{2)(1){C] of RERA Act
The counsel for the respondent submitted that the registration of the

project is valid till 31.12.2018 and the respondent has already offered
possession of the subject villa in question within the period of registration
and therefore no cause of action can be construed to have arisen in favour
of the complainants to file a complaint for seeking any interest as alleged,
Therefore, next question of determination is whether the respondent is
entitled to avail the time given to him by the authority at the time ol
registering the project under section 3 & 4 of the Act,

It is now settled law that the provisions of the Act and the rules are also
applicable w ongoing project and the term ongoing project has been
defined in rule 2{1){0) of the rules of 2017. The new as well as the pngoing
project are required to be registered under section 3 and section 4 of the
Act

. Section 4{2)(1}(C) of the Act requires that while applying tor registration ol

the real estate project, the promoter has (o file a declaration under section
4(2)(1)(C) of the Act and the same is reproduced as under:

“Section 4:- Application for registration of real estale projects
(2)The promoter shall enclose the following docements olong with He
application referred to in sub-section (1), namely: — ...

{1): -a declaration, supporred by an affidavit, whech shali be Sgned by
the promoter or any persan autharised by the prormater, stabing
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(C) the time period within which he vndertakes to complete the
project or phage thereof, ng the cage may be .

21. The authority observes that the time period for handing over the
possession is committed by the builder as per the relevant clause of buyer's
agreement and the commitment of the promoter regarding handing over of
possession of the unit is taken accordingly. The new timeline indigated n
respect of ongoing project by the promoter while making an application lor
registration of the project does not change the commitment of the promoter
to hand over the possession by the due date as per the buyer's agreement.
The new timeline as indicated by the promoter in the declaration under
section 4(2)(1)(C) is now the new timeline as indicated by him for the
completion of the project. Although, penal proceedings shall not be initiated
against the builder for not meeting the committed due date of possession
but now, if the promoter fails to complete the project in declarad tHmeline,
then he is liable for penal proceedings. The due date of possession as pel
the agreement remains unchanged and promoter is liable for the
consequences and ebligations arising out of fallure in handing over
possession by the due date as committed by him in the apartment buyer
agreement and he is liable for the delayed possession charges as provided
in proviso to section 18(1) of the Act. The same issue has been dealt by
hon'ble Bombay High Court in case titled as Neelkamal Realtors Suburban

Pvt. Ltd. and anr. vs Union of India and ors. and has observed as under

"119. Under the provisions of Section 18 the delay in handiag pver the
posseision would be counted from the dute mentwpsd o the
agreement for sole entered (no by the pramoter gind e aliopies
prior to its registrotion pader RERA. Under the provisigns bf RERA
the promoter is given o focility to révise the dite of complettn of
profect and declare the same under Section 4. The RERA does nol
contemplate rewriting of contract bebween the flar purchaser ard

the promater..,, "
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F.11I1 Whether the execution of the conveyance deed extinguishes the right of
the allottees to claim delay possession charges?

22, The respondent submitted that the complainants have executed the

23

conveyance deed on 09,06.20£1 and therefore, the transaction between the
complainants and the respondent has been concluded and ne right or
liability can be asserted by respondent or the complainant against the
ather. Therefore, the complainants are estopped from claiming any interest
in the facts and circumstances of the case. The present camplaint is nothing
but a gross misuse of process of law.

In the complaint bearing no. 4031 of 2019 titted as Varun Gupta V/s
Emaar MGF Land Ltd., the authority has comprehensively dealt with this
issue and has held that taking over the possession angd therealter execution
of the conveyance deed can best he termed as respondent having
discharged its Nabilities as per the buyers agreement and upon taking
possession, and/or executing conveyance deed, the complamants never
gave up their statutory right to seek delayed possession chiarges #s per tha
provisions of the said Act. Also, the same view has beep upheld by the
Hon'ble Supreme Court in case titled as Wg. Cdr. Arifur Rahman Khan
and Aleya Sultana and Ors. Vs. DLF Southern Homes Pyt Ltd, (now
Known as BEGUR OMR Homes Pvt. Ltd.) and Ors, (Civil appeal no. 6239
of 2019) dated 24.08.2020, the relevant paras are reproduced herein

helow:

“34 The developer has not disputed these commumeations Thongh
these gre four communicalon [s¢ued by the deveioper, tha
oppellants su hmitted thot they are net isoloted aperrations but Jit
into @ pattern. The develaper does not state that i wos willing i
offer the flat purchasers possession of their flats and ehe cagit b
axdcube conveponce af the flats while reserving their e for
compensation for deloy. On the contrary, the tenor f the
communications indicates thut white eXeciting the Deeds of
Conveyance, the flal buyers wire tafarmed that nd form ) e
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or reservation would be oceeprable. The flat buyers wers
essentiolly presented with an unlir chaoice of either retaining thadr
right to pursue thewr claims {in which eveat they wnuld nal gat
possession gr ttle in the meantime] or to jorsake the clains in
order to perféct their ttle to the fiats for which they hod pad
valuable consideration. In this backdrop, the simple question
which we need to address is whether a flat buver who stafs o
gspouse a cloim agmnast the developer for delaved possession can
ay a consequence of doing so be compelled o defer the right B
obtiin o conveyunce to perfect thelr title, It would, in wer vidw, be
manifestly unreasonable to expect that in order Lo pursue o claim
for compensation for delayed handing over of possession, the
purchaser must indefinitely defer obtolning o conveyance af the
premises purchased or, if thep seel to obtain o Deed of Convipanoe
to forsake the right to caim campénsation. Thiz basicolly @ a
position which the NCORC has espoused. We cannod counichance
Ehat view,

35. The flat purthasers invested hurd earped rmoney. 16 G only
repsonable o presume that the nest logicel step s o the
purchaser to perfect the title 1o the premises wiich hove Been
allotted under the terms of the ABA. But the submission of the
developer fs thot the purchaser forsakes the remedy before the
consumer forum by seeking o Beed of Convepance. To oceepl sueh
o construction would lead to an gbsurd conseguencd df Fogli s
the purchaser either 1o abandon o fust claim as o rondition
phtaining the conveyance or to indefinitely delay the exdcation of
the Deed of Convevance pending protrected cansumes lingation.”

24, Therefore, in furtherance of Varun Gupta V/s Emaar MGF Lamnd Lid.
(supra) and the law laid down by the hon'ble Apex Court in the Wg. Cdr.
Arifur Rahman (supra), this authority holds that even after execution of
the conveyance deed, the complainant cannot be precluded fram his right
te seek delay possession charges from the respandent-promoter

G. Findings on the reliefl sought by the complainants:

25. The common issues with regard to delayed possession charges & othe

invalid charges are involved in all these cases.
G.1 Delay possession charges

26, Relief sought by the complainants: [Direct the respondent o pay delay

possession charges for every month of delay from expiry of commitment

o &5 ol 34



HARERA

T e———

5o GURUGEAM Eum@m n, :m@m':u:u &3 bthers |

period till the actual date of handing over possession 14 the complainant 1.0
18.02.2019 at the rate prescribed by rule 15 of (ke Rules, 2017 which is
9.30% p.a. for inordinate delay in delivery of possession of the apartment in
terms of clause 14 of the buyer's agreement which is the duty of the
respondent under section 11 (4) of the Act,

27. In the present complaint, the complainant intends to continue with the

project and s seeking delay possession charges as provided upder the
proviso to section 18(1) of the Aet. Sec. 18(1) proviso reas a5 under.

"Section 18; . Return of amount and compensation

18(1). If the promoter joils to camplete or is unable to give pissession of
W apartment, plot, or bullding, —

Provided that where an alfottee does pot rtend [o withdrane

from the project, he shatf e paid, by the pramoter, iterest fo
erery month of deluy, til the handing aver of the pueiesinn o
Sweh rute as may be prescribed.

28. Clause 10(a) of the buyer's agreement provides for time period for handing

over of possession and is reproduced below:

“10. POSSESSION

(a)  Time of handing over the possession
Subject to tarmy of thiv clause and hareing force mejeurs Cotditians,
and subfect to the Allortes having eomplied with ol the dorsts eonaed
condicions af this Agreement and nat being In defaole under chni iof e
provisions of this Agreement and complignce with oll provigions:
formalities, dacumencation ety as prescribed by the ampany, Th
L‘ammny praposes to hand awer e passession af the Wnit withu 27
(Thirty Six] months from the dute of stact of construction, sidyiect b
timely complionce of the provisions of the Agrscmen fry the Alluttee
The Allottee dgrees and understands tha the Commprany sttt fhe wneitiad
0 a groce period af 5 (five) months, for applying ond LR IRG the
completion cerlificateeecupation certificate i respoct of phi Hini
ang/or the Projece.”

29. At the outsel, [t fs relevant to comment on (he Presel possession Clayse ol

the agreement wherein the possession has been subjected 1o ) kinds of
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30.

terms and conditions of this agreement, and the complainant net being i
default under any provisions of this agreement and compliance with all
provisions, formalities and documentation as prescribed by the promoter.
The drafting of this clause and incorporation of such conditions are ot on v
vague and uncertain but so heavily loaded in favour of the promater ani
against the allottee that even a single default by the allottee in fulfitling
formalities and documentations etc. as prescribed by the promoter may
make the possession clause irrelevant for the purpose of allottee and the
commitmient time period for handing over possession loses jts meaning,
The incorporation of such clause in the buyer's agreement by the promoter
is |ust to evade the liability towards timely delivery of subject unit and 1o
deprive the allottees of their right accruing after delay in possession This is
just to comment @ to how the huilder has misused his domnant position
and drafted such mischievous clause in the agreement and the ablottec s
left with no option but to sign on the dotted lines.

Due date of possession and admissibility of grace period: The pramater
has proposed to hand ever the possession of the said unit within 36 (thirty
six) months from the date of start of construction and fus ther provided in
agreement that promoter shall be entitled to @ grace period of 5 months tor
applying and obtaining completion certificate/occupation certificate
respect of said unit. The date of start of construction s 30L11.2012 as per
statement of account dated 14.07.2021. The period of 36 manths gxpired
on 30.11.2015. As a matter of fact, the promoter has not apphied to the
concerned authority for obtaining completion certificate/ occupation
certificate within the time limit (36 months) prescribed by the promoter i
the buyer's agreement. The promoter has moved the applieation for

jssuance of occupation certificate only on 11.02.2019 when the periad of 30
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months has already expired. As per the settled law one cannot be allowed

to take advantage of his own wrong. Accordingly, the banefit of grace
period of 3 manths cannot be allowed to the promoter due to aforesad

redasons.

31. Admissibility of delay possession charges at prescribed rate of
interest: The complainants are seeking delay possession charges at the
prescribed rate. Proviso to section 18 provides that where an allottée does
not intend to withdraw from the project, he shall be paid, by the primote
interest for every month of delay, till the handing over of possession, at
such rate as may be prescribed and it has been prescribed under rule 15 of
the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Provise to section 12, section

18 and sub-section (1) and subsection {7} of section 19]

(1) For the purpase of proviso o section 12; sectiom TH and sule
sections (4) and (7] of section 19, the ‘interest (f the rote
prescribed” shall be the State Bank of fndin highest marginid
cost of lending rote +2%.

Provided that in case the Stote Benle of Indic murgime! cose of
tending rate fMCLE) (s nol in wkd; i el be replaced by such
benchmark lending rates which the Stote Bank of India may fix
Jrom time to time for lending to the gegerel public.,

32. The legislature in its wisdom in the subordinate legislation upder rule 15 of
the rules has determined the prescribed rate of interest. The rate of interest
sg determined by the legislature, Is reasonable and (I the said rule is
followed to award the interest, it will ensure uniform practice in all the
CASES.

33. Consequently, as per website of the State Bank of India 1.2, hitps;/ /sblicoin,
the marginal cost of lending rate (in short, MCLR) as on date Le, D8,09,2022
is 8%. Accordingly, the prescribed rate of interest will be marginal cost of

lending rate +2% ie., 10%,.
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34, Rate of interest to be paid by the complainants in case of delay In
making payments- The definition of term ‘interest’ as defined under

section 2(za) of the Act provides that the rate of interest chargeable [rom

the allottee by the promater, in case of default, shall be equal to the rate ol
interest which the promoter shall be liable to pay the allottee, In case ol
default, The relevant section is reproduced below:

“fza) “intarest” means the rates of interest paychie by the promoter o

the allottee, as the cage may ba

Explanation, —For the purpose of this clause—

[t the rate of interest chargegble from the olfoltes W LM
pramoter, in case of defavit, shall be aqual to the rate of (nferest
which the promater shall be lable to pay the ollottee. in case of
defoult;

(i}  theinterest payable by the promoter to the atlottes thail be jrom
the date the promater received the amount or any part thered]
Ll the dote the amount or part thereal and (nterest Eheepon s
refunded, and the interest payoble by the oliotiee to Bhy
promater shall be from the date the allettee defeults i pabmient
to the pramoter Ll the dote it is paid;”

35. Therefore, interest on the delay payments from the complamant shall be
charged at the prescribed rate i.2., 10 by the respondent,/ promaoter which
is the same as is being granted to the complainant in case of delayed
possession charges.

36. On consideration of the documents available on record and subnussions
made by the parties regarding contravention as per provisions of the Act
the authority is satisfied that the respondent is in contravention of the
section 11(4){a) of the Act by not handing over possession by the due date
as per the agresment, By virtue of clause 10(a) of the buyer's agreement
executed between the parties on (7.12.2021, the possession of the subject
flat was to be delivered within a period of 36 months from the date oF start
of construction plus 3 months grace period for applying and obtaining the
completion certificate/ occupation certificate in respect of the wt and/or

the project. The construction was started on 130.1 L2012, As far as grace
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Period js toncerned, the same js disallowed far t

I Ftasons quoted ahoye
date of handing gypr POssession comes out 1o be
30.11.2015. Decupation certificate was Eranted by e

on17.10.2019 and thereafior the possessing of the

Loncerned aithor Ly

subject fla: WS o ff o
to the complainant on EE.IE.EDI‘J. Cupies of the same have hesp placed on

record. The authority js of the consideps View that Hhepa i delay on the
Part of the respondent to offar physica POSSEssion of tha subjp
is fallure on part of the Promoter 1o fulfi its obligations and responsibilitios

48 pér the buyer's agreement dated 1712201 to hand gvep the possessiog
Within the stipulated perjpq

CEflatand iy

Section 19{10) of the Act obligates the allottee 14 take possession of the
subject upit Within 2 monthse from the gare of receipr of COCUpatio),
certificate. In tha Present complainy, the occupation Certificate wis pranieqd
by the competent dlthority op 17.10.2019, The respodent offeped the
Possession of the ynie i question o the complainant only gn 22 10,2019 5
it can be sajd that the complainant came 1o know ahoul the OcCupation
certificate only upop the date of offer of Possession. Therefare in the
interest of naturg| Justice, the complainants should be given 2 months' time

from the date of offer of possession. These 2 months’ of reasonable time is

t I L r L

Se5 istics and r
ally : rrange a lot of logistics a
lon practically they have 1o a *
o b Inspection of the completely

B

I J."

55. i L] II
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38, Accordingly, the non-compliance of the mandate contained in sechivn

11({4)(a) read with section 18(1) of the Act on the part ol the fespondent s

established, As such the complainants are entitled to delaved possession at

prescribed rate of Interest Le. 10% pa. wel 301 1.2015 till expiry of 2

months from the date of offer of possession (22.10.2019) which eames oul

to be 22.12.2019.as per provisions of section 18(1) of the Act read with rule

15 of the rules.

79, Also, the amount of compensation already paid to the comphunant by thi

respondent as delay compensation in terms of the buyer's agreament shall

be adjusted towards delay possession charges payable by the promoter Al

the prescribed rate of interest {0 be paid by the responddntaas per the

proviso to section 18(1) of the Act.

40. This additional issue raised in complaint no. 4355 af 2021 case titled as

Neera Khuntia and Sonakshi Khuntia vs. Emaar MGF Land Limited.

G.I1 Return Central Green Preferential Location Charges [PLC) that
had been wrongly demanded by the respondent. The central
green PLC of Rs.6,65,000/- was demanded and got deéposited by
the respondent by making false representation that one grect
area labelled as central greens in an eight aces green area that is
in front of their unit facing it which is in contradiction of existing

facts.
41. Relevant clause of the buyer's agreement IS reproduced helaw: As pert fause
1.2(e)(i) of the buyer’s agreement, the fallowing provisions have been mads
regarding PLL:

“1.2(d) Preferential Location Charges

i) The proportionate amount of the preferential focabms chergies
{'PLC’) for Sertaln units in the Project wirch el i v erpiul | e
charged for Central fawn at che rate of RS,350/- sq. [t g e
at the rate of RS350/- green hlot oo the rote of B 10 SGE,
Connar unft for R 1007 54 . ground floor, B far By s
pent house PLL ol the rote 10% of BSP, First flogr ML ot ehe
Rate R 150 59. FL. Cacond Floor PLE Re dad/- fi i chel
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floor PLC RS.505q. ft. and if the Mlottee apts for gy such Unlg
the PLC for the same sholl be inciuded in the Toral Consideretion
payable by the Alloitee as set aut in clause 1.20a1{i) abiose i
the said Unit,

(i} The Allottee understonds thut If due to charge (0 layout i,
the lacation of any Unif, whether prefereatioly Jocutad o
otherwise is changed te any other preferential location where
the PLE are higher than the rote as mentioned hereibabove. s
in $ach o cate the Allottes shall be habie to pay the PLE af per
the revised PLE decided by the Company within ehifty (30) dogs
af @y such communication received by the Altottee 0 iy
regard. However, if due to the change i the layout plan the U
cegses to be preferentially located, then In such dn everd the
tompary shall be liabie to refund only the omount sl PLE pald
by the Allottee without any interest and/or compensotion
and/or damages and/or costs of any noture whatsoever omdl
such refund sholl be adjusted fn the folfowing mstaliment fir the
Unie”

The authority is of view that the matter regarding PLC for central groens

of this project has already been decided In Cr. No. 921 of 2021,
accordingly, in the same terms complainants are liable to gay 110 charges.

G.HI Direct the respondent to not to charge anything outside the
clauses mentioned in the agreement,
42.The respondent shall not charge anything from the complaimants, which is

not the part of the agreement, however, holding charges shall not be
charged by the promoter at any paint of time even afted bheing part of
agreement as per law settled by hon'ble Supreme Court in civil appeal no.
3864-3899/2020 decided on 14.12,2020,

G.IV Direct the respondent to pay a sum of Rs. 2,00,000/- as towards
litigation cost,

43. Hon'ble Supreme Court ol India, in case titled as M/s Newtech Promaoters
and Developers Pvt. Ltd. V/s State of UP & Ors. (Civil appeal nos. 6745-
6749 of 2021, decided on 11.11.2021), hias held that an allotiee s
entitled for claiming compensation under sections 12, 14, 18 and section 19

which is to be decided by the adjudicating officer as per section 71 and the
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quantum of compensation shall be adjudged by the adjudicating officer

44,

having due regard to the factors mentioned in section 72 Therefore, the

complainant {s advised to approach the adjudicating officer for secking

compensation, Therefore, the complainant is at liberty to approach the

adjudicating officer for seeking compensation.

Directions of the authority

Hence, the authority hereby passes this order and issue the fullowing

directions under section 37 of the Act to ensure compliance of abligations

cast upon the prometer as per the function entrusted to the autharity under

section 34(f):

ks

i

The respondent is directed to pay the Intérest at the prescreibed rate o
10% per annum for every month of delay on the amount pald by the
complainants from due date of possession Le B0A1.2015 ull
22.12.2019 Le. expiry of 2 months from the date ol offer of possession
(22.10.2019). The arrears of interest accrued so far shall be paid to the
complainants within 90 days from the date of this order as per rule
16(2) of the rules.

The respondentis directed to pay arrears of interest accoued within Yt
days from the date of order of this order as per rule 16(2] of the rules
and thereafter monthly payment of interest be paid till date of handing
aver of possession shall be paid on or before the 10% ol each
succeeding month,

The respendent shall not charge anything from the gomplainants
which is not the part of the buyer's agreement. The regpandent s also
not entitled to claim holding charges from the complainants/sliottoes

at any point.of time even after being part of the buyers agreement a3
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per law settled by hon'ble Supreme Court in civil appeal nos. 3864

3889 /2020 decided an 14.12.202()

Iv. ~ The complainants are directed to pay outstanding dues, if anv, after

adjustment of interest for the deluyed period,

v.  The rate of interest chargeable from the allottees by the pramater, in
case of default shall be charged at the preseribed rate Le, 109 by the
respondent/promoter which is the same rate of interest which the
promoter shall be liable to pay the alldttees, in case of default Lo the

delayed possession charges as per section 2(za) of the Act
43. This decision shall mutatis mutandis apply to cases mentioned in para 3 of
this prder.
46, Complaint stands disposed of. True certified copy of this order shall be placed

in the case file of each matter. Thsa

SRS
47. File be consigned to registry.

Sanje mar Arora Ashok Sa _ . K K. Khandelwval

Member Memb Chairmamn
Haryana Real Estate Regulatory Authority, Gurugram

Pated: 0809
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