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I Cornplaint no. 1495 ol20'22 & 3 other_

NA REAL ESTATE REGULATORY
RITY, GURUGRAM

Date of decision: 08.09.2022

-E 
m aair*l c e]., n a L i rn i tc d

A

Name of the Builder

UTH

Proiect Name Gurgaon Greens

S.no. Complaint No. Complaint title ] Attcndance

fUctrtaina Shristhi Mchta vs. I ,r. r.,rrtbh.rvi Nl.

maar MGF Land Limited ! Shri llarrshit llatra
1. cR/4646/2021. Baniti

2. cR/4645 /202L Bani Mehta and Shrijan Mehta vs. I Ms. Sambhavi lvl.

naar MGF Land Limited I Strri Harshit Batra

3. cR/544/2022 Giris Kumar vs. Emaar MCF Land Shri Sanjccv Shartna

Limited l .S.[1t l)hr-trv l{triratgi

4. cR/1,4es12022 I
Su ren er Malik and Dinrple Mali[< vs.

mqAi UqF L?nd Um_ttcd

Shri Sanjcev Sharma
Shfi_llhruv Rohatgi

I
I

l

I

I--- 1-
I

.I..-

c!_11rn

_Y"nl
Mem

ORDER

:f all the 4 complaints titled as abovc fiicd bcf

A under section 31 of the Real Listarte fltegulat

016 [hereinafter referred as "tltr: Act") reacl v

leal Estate [Regulation and i)evelopmcnt.) Ru

ld as "the rules") for violation of' scr:tiotr 1 1 [21

inter alia prescribed that the prorlloter shall

rbligations, responsibilities and tttt-tctiotts [tr

ment for sale cxecuted intcr sc bc[wc(]ll i)lll'tics

ting from them are similar in nature and

rove referred matters are ailotlccs ol'thc pt'o

: at Palm Hills fgroup housing projcct) br

l)agr: 1 ol27

lconnu:
m; Kn.?hanJetwal
L_,___
i St .i Ashok Sangwan

ljh', s f,fg:y Krlg.{gll

This order shall dispose

this authority in form CF

and Development) Act,2

rule 28 of the Haryana

2017 (hereinafter referr

of the Act wherein it is

responsible for all its (

allottees as per the agree

The core issues emane

complainant(s) in the al

namely, Palm Premierr

1.

2.

trr t'rr

tion

arith

rles,

Xa)

lbc
the

the

ject,

eing

rl
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developed by the same re

The terms and conditiont

issue involved in all tht

promoter to deliver tim

award of delayed posses

conveyance deeds.

3. The details of the comp

possession clause, due di

paid up, and reliefs sough

;pondent/promoter i.e., Emaar MGIr L

of the builder buyer's agreemcr"rts fu

se cases pertains to failure olt the

:ly possession of the units in quest

;ion charges, possession and the exet

laints, reply status, unit no., datc o

rte of possession, total sale considera

t are given in the table below:

Proiect: Palm Premiere at Paln Hills
Possession clause: Clause 11

Time of handina over the Possess

wbject to the Allottee(s) having complied wit

ment, and not being in default under any of t,
qnce with all provisions, formalities, documr

pany proposes to hand over the possession ol

rt of construction, subiect to timely com

nt by the allottee. '[he Allottee(s) agrees a,

I to a grace period of three months, for
ate/occupation certificate in respect of tl

has not applied to the concerned aul-hori

t certificate within the grace period pr'(

rt. As per [he settled law one cantrot brl

dingly, this grace period of 3 months cann

n"te of ]bre a.ate
executionl of
of lpossession
buyers 

I

agreeme 
Intl

Total sale I R

coltsideratitttt S

and am<luttt
paid by thc i

Cornplairtant
(s)

Subject to terms of this clause and :

and conditions of this Buyer's Agree

this Buyer's Agreement and comPli

prescribed by the Company, the Con

33 months from the date of sta
provision of the buyers agreeme

that the Company shall be entitler

obtaining the completion certific
the Project.

Note:

.4s a matter of fact, the Promoter
completion certificate/ occupatio

promoter in the buyer's agreeme

advantage of his own wrong. Acco

the promoter.

Sr.
no

Complaint
no./title/
date of
complaint

Reply
status

Unit No.
and area
admeast
-eing

['ag

Complaint no. 1495 of 2022 & 3 others

Land Limited.

ulcrum of the

e part of the

stion, seeking

3cution of the

f agreement,

tion, amount

l
vith all the terms
- 
the provisions of

nentation etc. as

cf the Unit within
mpliance of the

and understands

r applying and
the Unit and/or

ity for oblaining
escribed by thc
allowed to lal<e

rot be allowed to

i;ii;a- -
Sought

e2of'27
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1 :R/4646/20

41.

:ase titled as
lanita Mehta
rnd Shristhi
vlehta vs.
lmaar MGF
,and Limited

Reply
received
on
01.02.20
22

PH3- 19-
OBO1, B

floor,
[page 41
complaintl

h

rf

24.12.20t0
[page 37 ol
complaintl

25.11..20t4
[due date of
possession is
calculated
from the date
of start of
construction
i.e.

25.02.201L)
Offer of
possession:-
27.1.2,2019

.I'SC:

Rs.70,92,4651
AP:
Rs. 71,36,666 /
(As per
statement
of account
dated
24.0r.2022
at page 143
oi reply

1. Direct thc
respondcnt to
handover the
possession of tltc
allotted unit along
with prcscribed
rate of inter-cst.
2. Grant the cost
of litigation
ar.nounting Rs.

r ,00,000/- irr

lavour ol tlrc
cornplainant anci

against thr:
respond ent.

2. cR/464s/20
21.

Case titled
as Banita
Mehta and
Shrijan
Mehta
V /s Emaar
Land Ltd.

Reply
received
on
01.02.20
22

PH3-20-
0802, 8r

floor,
[page 4l
complaintl

h

1r.10.2010 25 .1 1 .201 4

lclrrc datc ol'
posscssiorr is
calcLrlated
fronr the date
ol start ol
construction
i.c.
'25.02.2017)

Offl'r of
possession: -

27.12.201.9

.I'SC:

Rs. 70,53, I 59/
AP:

Rs.72,99,947 /
(As per'

statement
of account
dated
27.01..2022
at page 122
of reply

1. Dircct thr:
rcsponrlcnl to
i'titrtrlovcl thc
posscssion cll Ihc
allotted unit alorrg
with prescribed
rate ofinterest.
2. Gr-ant the cost
ol litigation
anrounting Rs.

1,00,000/- in
f'avou r of' thi:
complainant ancl

against the
responci c n t.

3. :Rls+4120
Z2

:ase titled as
lirish
(umar Vs.

lmaar MGF
.and Ltd.

Reply
received
on
12.05.20
22

P H3-82-
1102,
floor,

Ipage
replyl

11

+

h

05.05.2011

Ipage 45
of replyl

30.03.20 i4
[due clate of
posscssiorr is

ca lcu latcd
from the date
of start of
construction
i.e.

30.03,20111

Oller of
possession:-
07 .01.2020

.I'SC:

Rs.

75,r2,035 /-
fpage 75 ot'

replyl
lRs.
79,75,230/- as

per SOA dated
06.02.2020
page 16 of'the
complaintl
AP:

Rs.77,70,4501-
las pcr S0A
dated
06.02.2020
page 16 ol
the
corrplaintl

1. Vacate the pre
cancellation noticc
issr.rcd by thr:

l)r-onrotcl and pay
delayt:il peliocl
interest on thc
amount paid by the
complainant.
2. Pronroter bc
orcler to pay for'

harassnrent causecl

to thc conrplainant
as cianragcs along
with thc cost ol
litigation to the
tune ol lts.
1,00,000/- only.

Page 3 of 27

l

--i-
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4. cR/149s/20

z2
case titled as
Surender
Malik and
Dimple
Malik Vs.

Emaar MGF
Land Ltd.

Reply
receiv
ed on
31.05.
2022

PH4-67-
0801, 8
floor,
[page 34
of replyl

h

21..09.20t0 20.1.t.2014

[due date of
possession is
calculated
from the date
of start of
construction
i.e.

23,01..20201

0ffer of
possession:-
30.12.2019

'f SC:

Rs.

7 6,02,658 /-
[page 62 ol
replyl
lRs.
80,75,478/- zts

per SOA dated
23,0t.2020
page 70 of the
complaint.l
AP:

Rs.84,10,297 /-
[as per S0A
dated
23.01.2020
page 70 oi
the
complaintI

Direct
responden
handovr:r
pclsscss io n

allottccl ut
with pr

ratc ofinte

Note: In the table referred above certair
Abbreviations Full form
TSC- Total Sale consideration
AP- Amount paid by the allottee(s)
DPC- Delayed possession charges

abbreviations have been used. They are elabolatcd as fo

s were filed by the complainants againr

olation of the builder buyer's agreement ex(

se in respect of said unit for not har-rding ov

te, seeking award of delayed possession ch

pre cancellation notice issr-red by the promo

)at the said complaints as an apI)licalion fo

lligations on the part of the promoter/respo

,f the Act which mandates the aLrthority to €

ions cast upon the promoters, thc allottce[r

der the Act, the rules and thc regulations

laints filed by the complainant(s)/allottee

roV€-rnerltioned case, the particulars of lear

ed as Surender Malik and Dimple Mali

Page 4 ol 27

The aforesaid complaint

promoter on account of vi

between the parti es inter

possession by the due da

possession and vacate the

It has been decided to trr

compliance of statutory ol

in terms of section 3a[0 c

compliance of the obligat

the real estate agents un

thereunder.

The facts of all the comg

also similar. Out of the al

CR/I495/2022 Case tit

4.

5.

6.

Complaint no. 1495 of 2022 & 3 orhers

-'-lht
to

thc
oi the

unit along
prescri bed
te rest.

ito;s'-

inst the

)xecuted

over the

charges,

noter.

for non-

pondent

I ensure

e[s) and

rs made

r(s) are

d case

ik V/s
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A.

7.

Emaar MGF Land Ltd. a

the rights of the allottee q

Proiect and unit related

The particulars of the pr

paid by the complainant

delay period, if any, have

'e being taken into consideration for determin

ua delay possession charges.

details

:ject, the details of sale consideration, the amo

;, date of proposed handing over the possessi

leen detailed in the following tabular fornr:

Sr.

No.

Particulars Details

1. Name of the project Palm Premier at l)alm IIills, Scctot'

Gurugram, Haryana

2. Area of the project 24.477 acres

3. D'l'CP license no. 56 dated 31.08.2009 valid upto 30.08.20'24

4. Unit no. Pll4 _67 -080 1, 8trrfl oo r

Ipage 34 of reply]

Provisional allotment letter ated 30.04.2010

Ipage 28-29 of replyl

Date of execution of
agreement

buyer's 21.09.201.0

[page 31 of reply]

Possession clause 11, POSSESSION

(a) Time of handing over the Po.s.se.ssion

Subject to terms of this clause ond subject

the AllotLee(s) having complied with oll t

terms and conditions oJ-this Buyer's Aplreente

and not being in default under ony ol t

provisions of this Buyer's /lpreetrtettt a

contpliance with oll provisions, forntctliti
documentation etc. o.s prescribed by t

Company, the Company proposes to hattd ot

the possession of the Unit within 33 mont

from the date of start of constructit

subject to timelY comPliance of t

Pagc 5 ol27

Complaint no. 1495 of 2022 & 3 others

:t to
the

tent,

the

and

Ities,

the

over

nths
lion,
the

ng

unt

otr,

-l

I
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provision of the buyers agreement by t
allottee. The Allottee(s) agrees a

understands that the Company shall be entitt
to a grace period of three months, J

applying and obtaining the completi
certificate/occupation certificote in respe

of the Unit and/or the Project.

(timphasis suppli

5. Date of start of constructio
statement of account
23.01..2020 on page 70 of cor

1 as per
dated

rplaint

20.02.201.2

Due date of possession 20.77.2074

Total consideration as per

plan
)ayment 11.s.7 6,0 2,658l- /-

[page 62 of reply]

[Rs. 80,75,478/- as pcr S0A dalcd '2'.].01.20

page 70 of the complaintl

Total amount paid I

complainant as per state

account dated 23.01,.'2020 p,

the complaintl

ry the

nent of
ge 70 of

Rs.84,10,297 /-

6. Occupation certificate 24.12.2019

I page 126-1,29 of replyl

7. 0ffer of possession 30.r2.201.9

[page 130-134 of reply]

B. Unit handover letter dated 23.09.2020

[page 138 of reply]

B. Facts of the complaint

B. The complainants have n

i. That the represent;

done in said behall

de the following submissions in the con-rplaint

ion by the respondent no. 1 and advertisen

he respondent was to constrltct a group hou

Pag,e 6 ol 27

Complaint no. 1495 o1"20'2'2 & .J oll-rcrs

fo,
,:tion

pect

lied)

--l
--l

I

-l
_l

l
'l t:

ment

using

th"1
cnd I

t:rca 
I

20
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residential complex

measuring 24.472 a

holder, located

respondent was

the DTCP.

ii. The complainants a

complainants showe

respondent vide th

payment of Rs. 5,0

inducement that the

over on time with all

and the responden

21,.09.201,0 for unir

admeasuring 1950 s

7 6,02,658.7 Z / -. Clause

months from the da

possession is calcula

20.1,1,.201.4.

iii. That the complainants

between April Z0l0

respondent without an

aforementioned amou

offered on 3l-.01.2020

the respondent no. j. a

Ietter signed by the co

conveyance deed has n

That the complainants

at

gran

iv.

section 31 of the Act wh ch states,

Paga 7 ot 27

namely "PALM HILLS" on parcel of lancl
res belonging to respondent no. z i.e., Iicenser

sector-77, Gurgaon, Haryana fbr which thc
license no. S6 of Z0O9 dated 31.08.200 9 by

the original allottee/purchaser wherein [irc
the interest in purchasing a unit with the

r application dared OLO4.2O1O and madc a

,000/- in favour of responclent Lti)on [ltc
ssession of the unit purchasecl .shall be handccl

amenities as promised. 'fhat tr're corrprai,ar[.s
entered into the buyer,s agreentent o lt

no. PH4-67 -0801,, Brh floor, tower/bl ock_67 ,

. ft. for a total sale corrsideration of It.s

11(aJ talks about handing possession wirhin .J.J

of start of construction howevcr, trrc ciaLc ,r'
from the 20.02,201,2 which comes out to br..

ave made a total payment of lts. g4,10,2g7 /
January 2022 as and when demandecl by thc

delay. I'hat despite making the paynrent of tl-re
t, the possession of the unit in question was

ithout any interest on thc delay posscssion by

the respondent no. 1 got the unit handover

plainants on 23.09.2020 despire rhe fact the

t been executed till date.

ave approached the hon'ble authority under
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l

"section 31. Filing of complaints with the Authoriry or the

adjudicating officer.

(1) Any aggrieved person may file o comploint with the
Authority or the odjulicating officer, as the case may be, for any
violation or controvfntion of the provisions of this Act or the
rules and regulation$ made thereunder, ogainst any promoter,
ollottee or real esmtqagent, as the case may be.

Explanotion. --For thp nurpose of this sub-section "person" sholl
include the ossociotipn of allottees or any voluntary consumer
association registere{ under ony law for the time being in force.
(2) The form, mannd,r ond fees for filing complaint under sub-
section (1) sholl be slch os moy be lprescribedl."

v. That the complainlnts seek indulgence of the autl-rority ir-r grant of

possession along wifn delay possession interest by the respondent and

execution of the cofrveyance deed. It is humbly subntitted that the

complainants have already paid amount more than the sale

consideration and tfen also the respondent no. 1 vide enrail dated

03.01.2022 are demflnding more money in the namc of' dcficit stanrp

charges amounting],o Rs. 1,,36,600/-.That the complainants also

reserve their right t{ fif. separate complaint for compensation as and

when required before the appropriate forum/ authority.

Relief sought by the confnlainants:

The complainants have s]ught following relief[s):

(i) Direct to the resRonfent to handover the possession of thc unit

along with prescribed rate of interest.

On the date of hearinf, the authority explained to the rcsponclent,/

promoter about the contraventions as alleged to have bccn c.or-nntittccl in

relation to section 11(4) 
fa) 

of the act to plead guilty or not to plead guilty.

Reply by the respondent

The respondent hur.ont[stecl the complaint on the following grounds.

I'}agc 8 ol 27

ffi
ffi

C.

9.

10.

D.

1.1..
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i. That the complain

hands. 'l'hat the com

been in peaceful

approaching this fo

grave violation of

is liable to be dismis

That the complaina

present complaint.

interpretation of t

understanding of th

dated 2t.09.201,0.

interpretations of

agreement is wrong

That the original a

herein) being inte

respondent, a grou

Shikohpur, Tehsil

provisional allotme

consequently allo

sq. ft. via allotme

agreement dated 21

regard to the unit.

iv. At the outset, it is i

for the addition of

co-allottee in the u

affidavit and inde

due to love and aff,

ii.

iii.

also executed an a

Pag,r:9 of '27

Complaint no. 1495 ol 2022 & 3 olhcrs

ts have not approached the authority with clearr

,lainants enjoy the possession of the unit and have

ssession of the unit for over 1.5 yezrrs. 'l'hat

m with half-cooked and manipulated stories is a

doctrine of clean hands and hence, this complaint

ed on this ground alone.

have no locus standi or cause of action to file the

he present complaint is based on an erroneous

provisions of the act as well as alr incort-cct

terms and conditions of the buycr's agrcemcnt

The speculations, assertions, atrd incorrcct

e terms and conditions of the allotment, buyer's

nd vehemently denied.

ottee, Mr. Surinder malik (the first complainant

sted in the real estate developrnenI of the

housing colony ktrown as "Palnt IIills" sitLra[ccl irt

and District Gurgaon tentatively applied ibr'

t via application form dated 01.04.2010 and was

unit no. PIl4-67-0801 has a slrpcr arca of' 1950

t letter dated 30.04.2010. Thereafter, a buyer's

09.2A10 was executed with the original allottee irr

portant to note that the original allottee requcstccl

ame of Ms. Dimple Malik D/o Surinder Malik as a

it. In this regard, Mr. Surinder Malik executcd iln

ity cum undertaking noting [he trattsfcr to ltt'ist:

ion for her daughter, Ms. Dimple Malik, who had

idavit in this regard. 1'he respondent no. f- in its
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V.

utmost bonofide,

21,.03.201,8 and c

complainants. At thi

the terms and cond

agreement were co

and voluntarily ag

parties is contractu

the buyer's agreeme

That as per clause

possession of the u

date of construction

20.02.2015. That th

the terms of this c

complied with all the

not being in default

compliance with all

vi. That the delivery of

delay in payment

reiterated as under:

The Allottee(s)
default/delay i
payments qs p
handing over
accordingly
payment of
satisfaction of

'l'hat it is a matter of

complainants and c

as and when appli

vii.

despite the defaul

Page 1O of 27

Complaint no. L495 of 2022 & 3 others

pted the request of the complainants on

nsequently, the unit was endorsed to the

instance, it needs to be categorically notcd that

tions of the application form, allotment and the

pletely understood by the parties and willingly

to thereof. That the relationship betweer-r tl-re

and is determined by the ternts arrrl conditjons ol'

t executed with the original allottee.

11(a) of the buyer's agreement, thc dclivery of

it was proposed to be within 33 months from the

(20.02.2012) and a grace period of 3 months, i.e.,

delivery of possession of the unit was "subject to

use and subject to the Allottee(s) hovinq titnelv,

terms and conditions of this Buyer's Agreement and

nder any provi.srons of this lluyer's Aplreentent ond

visi on s, fo r mal i tie s, d o cu m e n ta ti o n, e 1c ... "

possession of the unit was extcndatrlc in casc ol'

the complainants as per clause 11b[iv), wl'rich is

rees and accepts thst in case of any
payment qs per the schedule of

vided in Annexure - 3, the date of
the possession shqll be extended

ly at the Company's discretion till the
ll outstanding amounts to the
e Company.
record that the delay paymcnts wcrc nracle by tlrc

nsequently, delay possession chargcs werc ltaicl,

ble. That it must be noted by the authority that

caused by the complainants in fulfillirrg its
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obligations, the resp

construction of the

by the allottees like

making payments a

possession is liable

understood that re
pertinent towards t

the same being don

exemplary conduct

taken into account.

viii. Furthermore, the d

majeure conditions

agreement, reiterat

"The hando
clause which,
ovailability
materiqls,
strike or due
employed by
of war, ene
there is any
or the Com

due to a forc
rule, or noti,
and/or ony o
other reeson
entitled to a
of possession
acknowledge,
the whole
abnormally
prefer any cl
on demqnd

The

lack

respondent wasix.

of availability o

Pagc 1 1, ol 27

Complaint no. 1495 of 20'22 & 3 otho.s

ndent did not default and instead completed the

roject without having regular payntcnt of ntonics

he complainants. That in case of delays causecl in

inst the unit, the proposed due date of delivery of

to be extended. 'fhat is known and practically

lar and timely payments by thc allottecs ar-c

e completion of a real estate project, yct, withoLrt

in the present case, the respondcnt has shown

a real estate promoter whicl-r should ltc cluly

ivery of possession was further subject to J'orce

as spelled out in Clause 27 of' tht: buyer's

as under:

of the Unit shall be subject to force tnajeure
inter alia, includes delay on accouttt rl'nort
steel and/or cement and/or other fJuilder

ter supply or electric power or slow rlctrurt

to a dispute with the construction agency
he Company, civil commotion or by re,usotls

action, earthquake or any act oJ God. I/'
lay in the delivery oJ possessrort of't.he Uttit

ty is unable Lo deliver possession ol tlte lJttit
majeure event or due to any notice, order,
tion of the Central or State Governntent

her public or competent authoriLy or l'or ony

ryond the control of the Company, shall be
'easonable extension of the time for delivery
of the Unit. T'he Lessee understonds ond
that if due to any force majeure conditions,

part of the Project i.s abctncloned or
layed, the Lessee shall not be enLitled tct

im whqtsoever except that the Company shall
und the Lessee's money"
adversely affected by various constrLrction bans,

building material, regulatiJn ol the constructior-r



HARTR&
ffiGUI?UGRAM

and development act

NCR on account of th

of groundwater b

demonetization, etc.

respondent no. 1 co

and timely, witho

aforementioned circ

the prices only as an

That also, without ad

or legaliry of the all

prejudice to the cont

project got delayed

were(are) beyond th

The building

approved by th

National Buildi

height of L5 m

sq. meters on e

authorities wit

carried out acc

(NBC) was revi

high-rise buildi

above), irre

have two stair

published on

supersede tho

ii The Fire Depar

Complaint no. 1495 ol 2022 & 3 o[hers

ties by the judicial authorities including NGT in

environmental conditions, restrictions on usagc

the High Court of Punjab & I{aryana,

nd other force majeure circumstanccs, yet, thc

pleted the construction of the projcct diligcntly

t imposing any cost implications of the

mstances on the complainants and dernanding

when the construction was being done.

itting or acknowledging in any manner thc trurth

ations leveled by the complainants and witlrout

ntions of the respondent, it is submitted that the

on account of the following l'casolls whiclr

power and control of the respondct-tt":

ns for the apartment/tower ill question was

competent authority under the ther-r applicable

g Code in terms of which buildings having a

rs or above but having an area ol fcwer than 500

floor, were being approved by the conlpcterrt

a single staircase and constructiotr was beir-rg

ingly, Subsequently, the National Uuilding Code

d in the year 2016 and in terms of the satne, all

gs [i.e buildings having a height of 15 mctet's attcl

ive of the area of each floor, arc now recluircd to

ases. Furthermore, it was notified vide Gazettc

5.03.201,7 that the provisions of NIIC 201'6

of NBC 2005.

ment is seeking to retrospectivcly apply l-he sairi

hile processing the Fire NOC application has bccrrprovision and

Pag,e 12 ol27
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insisting on two staircases in all high-rise buildings even in cases

where the building plans stood approved with a provisior-t I'or a

single staircase lnd which have been constructed accordingly. The

Fire Departmenf has issued a provisional Irire NOC with thc

requirement that the second staircase would be constructcd by

the Developer r,riittrin one year from the date of issuance of the

provisional Fire NOC.

The practical difiiculties in constructrng a second staircasc in a

building that 
f 
lreadl stands constructed according to duly

approved plans, the respondent made several representations to

various Sovernnfrent authorities requesting that tl-re requirement

of a second stafrcase in such cases be dispensed with. lt was

pointed out by the respondent that construction of a secotld

staircase would not be possible for several technical reasons such

as obstruction of fire tender path, violation of the setback nornls,

violation of fire safety norms in as much as the second sterircasc:

would not be 
{onnected 

to the common lobby area ar"rd that

construction of the second staircase by connectitlg balconics of

the dwelling units would pose a security and privacy concel^n. 'l'hrl

respondent no. L had also pointed out that the allottecs of thc

dwelling units vriere also eagerly awaiting possession of their ltnits

for a long and rpquested that the Fire NOC be issued withottt atrv

preconditions.

The fire deRart]nent inspectcd the site of the projcct arrd soLrght

alternate propoIals from the respondent to trieet t-l-rc requrirct.trcttt

of a second staifcase in the buildings in question. 'lhe resporrdent

accordingly su$mitted various proposals to the fire departtrlctrt

and the chief .lnirt.r.

I)agt' 1 3 tti'27
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vi

Eventually, to n

avoid jeopardizi

question includ

question is situ

construct the s

That it is also

had engaged t

real estate, to p

said contractor

with the respon

progress of wo

respondent to

contractor conti

known to him

construction of

project got del

services of the c

in the real es

reputed contra

same was beyo

That all these

majeure claus

respondent b

respondent ha

project upon

the complaina

hardships face
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t cause any further delaY in

g the safety of the occupants

ng the building in which

ted, the respondent decided

ond staircase.

ertinent to mention herein that the respondent

services of Mitra Guha, a reputed contractor iu

vide multilevel car parking in the project. 'l'he

rted raising certain false and frivolous issues

ent due to which the contractor slowcd down thc:

. at the site. Despite repeated reminders f rorn the

he contractor to expedite work at the site, the

ued to work at a slow pace due to reasons best

and due to his lackadaisical performance, tl-re

the project was slowed down and the wholc

yed. The respondent, in good faith, hired tl'rc

ntractor believing him to be a reputed contractor

e industry and any lack in perforllrance ft'olrl a

tor cannot be attributed to the rcspondcnt as tl-rc

its control.

rcumstances come within the purview of Lhc force

and hence allow a reasonable tin'rc to thc

ilder. That it must also be noted that thc

the right to suspend thc constrltctiott ol' lhc

ppening of circumstances beyond the control of

t as per clause 11(b)[i), however, dcspite all thc

by the respondent, the respondent no' 1 ciid not

the project and to

of the buildings in

the apartment in

to go ahead and
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x.

suspend the con

through all the

That the respon

only concerning

also as per the

and the local au

being faced by

construction of

certificate vide

concerned aut,

certificate date

application for

approval in th
respondent cea

sanction of the

concerned sta

exercise any in

it has diligentl

concerned stat

certificate. No f,

the facts and cit

utilized by the

to the respond

computation of

development o

obtaining the

offered the
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truction and managed to keep the project afloat

versities,

ent has complied with all of its obligations, not

the buyer's agreement with the corttplziinartts bLrt.

ncerned laws, rules, and regulations thereunder

orities.'l'hat despite the innumerable hardships

he respondent , the respondent contplctcd thcr

the project and applied for pat't occupat iotr

an application dated 21.02.2019 bcl'ore thc:

rity and successfully attained thc occupatiot"r

24.t2.2019. It is pertinent to notc that oltcc ;rrr

nt of occupation certificate is sultutitted f'or'

office of the concerned statutory authority,

s to have any control over the samc. 'l'hc gran[ of

occupation certificate is the prcrogative of thr:

.ory authority over which the resprltldcnI carll]ot

ence. As far as the respondent no. 1 is conccrnccl,

and sincerely pursued the maltter with tlle

tory authority for obtaining ol' thc occttp.ttioll

ult or lapse can be attributed to the rcspondetlt irr

umstances of the case. 'l'herefore, the tirllc pc'riod

tatutory authority to grant occupa[ion cet'tif icatc

nt is necessarily required to be exclLrdcd frorlr

the time period utilized for irnpletnen[aLiott atrd

the project. 'fhat thereafter, and only al'tcr-

requisite permissions, the respondetlt legally

ession of the unit to thc corllplaitlallts oll
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30.12.2019. The

cum undertakin

the physical po

needs to be cate

peaceful posses

measurement, I

and the compla

against the com

legal status of

dated 23.09 .202

The present co

unit, which, ha

respondent has

the act and th

possession of th

execute the co

estate [regulati

as under:

(11) Eve

registration
plot or buil
sub-section

That in furthe

complainant

clause 5 of th

Authority in

3OB5lz02r.

complainant a

and the pay

Pagc16ol27

Complaint no. 1495 ol 2022 & .l ot,hcrs

complainants thereafter executed the indemnity

for possession on 06.01,.2020 arld subsequently,

ssion of the unit was taken on 23.09.2020. lt

orically noted that the conlplainants havc tal<e tr

ion after having satisfied themselves with the

cation, dimension, development, etc of the unit

nants had no claim of any naturc wha[soevcr

any about the size, dimension, area, location and

e unit, as is evident in the unit harrdover Iettcr

plaint has been filed for seeking possession of the

already been given to the conlplaitrants. 'l.hcr

made good on all parts of its obligatiolls, Llnder

agreement.'l'hat, morcover, after takirlg tht:

unit, it was the obligation of the conrplainants tcr

veyance deed as per section 19[11) of' tl-re rc;'rl

n and development) act, 2016, which is rcitcratcd

allottee shall participate towords

of the conveyance deed of the apartment,
ng, as the cose may be, as provided under

1) of section 17 of this Act,

ance of the same, it was the obligatiorl of thc

make the payment of stamp duty as noted itr

agreement and was also noted by this horl'

Abhishek Ashok Kumar Saxena v Emaar

On 03.01 .2022, respondent inf'ortlrcd thc

ut the pending execution of the conveyance decd

ent of stamp duty by the corliplailralrt' 'l'hat
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respondent h

1,81,369 availa

adjusted toward

amount of Rs. 9

to move ahead

However, in ut

pending payme

execution of the

That the compla

obligations as s

filed the prese

frivolous attemp

respondent. Th

complainants to

has made good

under the ag

That for the rea

this complaint is

That in the meal

under the act.

applied for the

thereafter gran

memo bearing

24.1.2.2019. Th

complainants vi

30.1,2.2020. Po

complainants a

any claim of an

Page 17 ol 27
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categorically noted that excess balancc of' Rs.

e in the statement of the complainant shall bc

the payment of stamp duty ar"rd the remaining

831 need to be paid by the complainant in order'

with the execution of the conveyance deed.

t malofide, the complainants have not made the

s till date and are solely responsiblc for clclay ir-r

nveyance deed.

nants have defaulted on their part in fulfilling the

t under the law and the contract attd yct, havct

t complaint. That the present coruplaint is a

of the complainants to extract ntonies oLrt of thc

t there exists no cause of action for the

file the present complaint. 'l'hat the respottdent

n all parts of its responsibilities and obligatiotls

ent and under the law, rules, arrd regulations.

n of non-existence of an existing causc of ac[lotl,

liable to be dismissed on this ground alone.

while, the respondent had registererl thc projcct

The respondent completed constructiot-t arlc'l

rcupation certificate on 21,.0'2.'2019, wl-rich was

ed by the concerned statutory authority vidc:

no. ZP-567 -vol-l/lDIRD) /201913793+ dated

after possession of the unit was offercd to thc

e the letter of offer of possessiott lettcr dated

sion of the unit has been taken over by the

er certifying that the complairrants clo not havc

' nature whatsoever against thc respondcnt and
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that the respond

buyer's agreeme

xi. It is pertinent to men

8,53,459 (Rs. 6,28,9L

compensation, a su

rebate). Further, an a

Profiting. Without p

delayed interest if any

by the allottees/comp

the unit in questio

respondent, or any

towards delayed pay

etc.

furisdiction of the autho

The respondent has raised

authority to entertain the p

has territorial as well as

present complaint for the r

E. I Territorial f urisdiction

As per notification no. Lf 9

and Country Planning Dep

Regulatory Authority, Guru

purpose with offices situa

in question is situated wi

Therefore, this authority h

the present complaint.

E.

1,2.

13.

E. II Subject-matter jurisdict

Page 18 of27
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nt has duly discharged its obligations uncler the

t upon delivery of the property.

ion that respondent credited an amount of Ils.

on 30,1,2.2019 + Ils. Z,Z4,S4.4.on 22.0l.ZOZ0) as

of Rs. 5,917/- towards trplt fearly paynrcnr

unt of Rs 25,772 was credited towarcls Anti_

judice to the rights of the respondcnt no. 7,

has to calculated only on the antour-rt.s deposited

ainants towards the basic principle amount of

and not on any amout-rt crcditcd t,y the

ayment made by the allottees/conrplainants

ent charges or any taxes/statutory payrncnts

preliminary objection regarcling jurisdiction ol

sent complaint. 'l'he authority obscrvcs thaL it

subject matter jurisdiction to adjuciicate the

ons given below.

/2017-ITCP dated 14.72.2017 issued by Towrr

ment, Flaryana the jurisdiction of Rcal [istate

ram shall be entire Gurugr arl I)istr-ict for all

I in Gurugram. In the present case, thc project

hin the planning area of Gurugram l)istrict.

s complete territorial jurisdiction to deal with
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14. Section ll( )[a) of the Ac

responsible to the allottee

is reproduced as hereund

Section U@)(a)

Be responsible for all obli,
provisions of this Act or the
the allottees os per the a
allottees, as the cose may
plots or buildings, as the
areos to the association of a
may be;

The provision of assured ,

as per clouse 15 of the

responsible for all obligat
payment of assured returns

Section 3 4-Functions of

3a(fl of the Act provides to
the promoters, the allottees a,

rules and regulations made th

15. So, in view of the provis

authority has complete ju

non-compliance of obli

compensation which is t

pursued by the complaina

t6.

F. Findings on the objectio

F,l Obiection raised
condition:-

'the obligation to hand

months was not fulfilled.

actual date to handover

reasons given by the res

possession was in the

respondent pertaining to

Pagcl9of'27

Complaint no. 1495 o| '20'2'2 & .l othcrs

,2016 provides that the promoter shall be

as per agreement for sale. Section 11(a)(a)

rf:

ions, responsibilities and functions unrler the
rules and regulations made thereunder or to
reement for sale, or to the associcrlion oJ-

', till the conveyance of all the opartmenL.;
se may be, to the allottees, or the common

'tees or the competent authority, as Lhe case

rns Is part of the builder buyer'.s o!)reenlent,

dated....,.... Accordingly, the protnoter i.s

'responsibilities ond functions including
s provided in Builder Buyer's Agreement.

Authority:

ure compliance oJ-the obligations cust upon

the real estate a[Jents under this Act and the

reunder.

ons of the Act of 2016 quoted above, the

isdiction to decide the contplairrt reg;rrdir-rg

tions by the promoter leavirrg aside

be decided by the adjudicating officcr if

t at a later stage.

s raised by the respondent:

the respondent regarding force maieure

ver possession within a periocl of thirty-thrc'r:

here is delay on the part of the respondent the

the possession in the year 2014 ancl various

ndent is totally null and void as the clr-re date of

ar 2014 and the NGl. Order rcfcrcccl by thc

ear 201,5/2016 therefore the respondcnt catlt-tot
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be allowed to take advant

in statutory approvals. Th

(1) delay in payments by

government (3) NGT Orde

L7. The due date of possession

therefore any situation or

this date due to which the

activities in the project ar

considering whether the

the control of the respond

majeure clause 27, howev

the force majeure conditi

has not given any speci

instalments by many allo

alleged lack of infrastruct

NGT order or NCR order

year 201,5 and 2016 i.e., t

the complainants.

Accordingly, authority hol

clause 27 delay with force

it seems to be very attract

the contentions is infant

authority while consideri

from the record that the

reasons submitted by the

delay.

18.

G. Findings on the relief sou t by the complainants:

Page 20 <:l'27
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e of the delay on his part by clair.ning thc dclay

following reasons are given by the respondent: -

any customers [2) delay in approval by rhc starte

the present case as per clause 11 is '20.71.'201.4

ircumstances which could have a reason pr-ior- to

spondent could not carry out the construction

allowing to be taken into consideration. Witile

id situation or circumstances was in l'act bcyoncl

:nt and hence the respondent is entitled to force

all the pleas taken by the rcspondenL to plcad

n happened after 20.71.2014. 'f he respondcnr

details with regard to delay in payntcnt of'

. Similar is the position with rcgarcl to thc

re support by the state governntent. So flar as

ese events are stated to have tal<cn ltlcas in tltc

e post due delivery of possession oi thc urrit to

s that the respondent is not entitlecl to invol<c

jeure condition. 'l'he contentir)n on Ihc f acc of'

e but if we go into the depth, it is forward that

spineless, and it is liable to be rejected. The

g the facts of the case stated that it is apparenl

uthority does not find any merit in any of

respondent towards the justification for thc
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L9. The common issues with

are involved in all these ca

G. I Delay possession cha

20. Relief sought by the

complainants intend to c

possession charges as pro

Act. Sec. 1B(1) proviso rea

"Section 78: - Return of
1B(1). If the promoter fails
an apartment, plot, or buil

Provided that wh

from the project, he

every month of dela-

such rote as may be p

Clause 11- of the buyer's

over of possession and is re
..11. 

POSSESSION

(a) Time of handing o

Subject to terms of
complied with all the
and not being in d
Agreement and
documentation etc.

proposes to hand

from the date of
compliance of the
allottee. T'he Allo
shall be entitled to a
obtaining the
respect of the Unit

At the outset, it is relevant '

the agreement wherein the

21.

22.

Pagc 27 ot 27
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rd to delayed possession charges & possession

ntinue with

ided under

'escribed."

plainants: In the following complaints, the

the project and is sccking delary

the proviso to section 1il(1) of tl-rc
as under.

and compensation

complete or is unctble to give possession of
ing, -

an allottee does not intend to wiLhclrcrw
ll be paid, by the promoter, interesL for

till the handing over of Lhe possession, ctL

reement provides for time period for handing

below:roduced

the possession

is clause and subject to the Atlottee(s) hctvin.ctr

terms and conditions of this Buycr's A.clreement,

ult under any oJ- the provisions oJ this tluyer,s
plionce with all provisions, Jorntctlities,

s prescribed by the Company, the (.ontltony

the possession of the Ilnit within 33 ntonths
start of construction, subject to timely

vision of the huyers ogreement by the
's) agrees and understands that [he Lompany

period of three months, for applying ond
'tion certificate/occupation certificate in

t/or the Project.

o comment on the preset possession clause

possession has been subjectcd to all l<inds

of

of
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terms and conditions of t

default under any provis

provisions, formalities an

The drafting of this clause

vague and uncertain but

against the allottee that

formalities and documen

make the possession clau

commitment time period

The incorporation of such

is just to evade the liabili

deprive the allottees of th

just to comment as to ho

and drafted such mischie

left with no option but to

23. Due date of possessio

promoter has proposed

33 months from the da

agreement that promoter

applying and obtaining

respect of said unit. The

statement of account dat

on 20.L1.2014. As a mat

concerned authority fo

certificate within the tim

the buyer's agreement.

advantage of his own w

months cannot be allow

Page 22 <tf'27
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is agreement, and the complainant not being in

ons of this agreement and compliance with all

documentation as prescribed by the promotcr.

nd incorporation of such conditions ilre not only

o heavily loaded in favour of the promoter and

ven a single default by the allottce in f'Lrlfilling

tions etc. as prescribed by tl-rc prontotcl' nt:ty

irrelevant for the purpose of allottee and the

for handing over possession loscs its tttc:trting.

clause in the buyer's agreemertt by tl.rc prontotcr'

towards timely delivery of subject unit and to

ir right accruing after delay in possession. 'l'his is

the builder has misused his dominant position

ous clause in the agreement artd thc allottec is

ign on the dotted lines.

and admissibility of grace period: 'l'hat thc

hand over the possessiot"t of thc said r-rttiI rvithirr

of start of construction and further providecl irl

hall be entitled to a grace periocl of 3 motrths f or'

mpletion certificate/occupation ccrtiiicate irr

te of start of construction is 20.02.2012 as per

23.01.2020. 'fhe period of .l.l nrotrths expircd

er of fact, the promoter has not applicd to tirc

obtaining completion certificatc/ occupation

limit [33 months) prescribed by thc pronroter itr

per the settled law one cannot bc allowcd lo tal<c:

ng. Accordingly, the benefit of gracc pcriocl of -3

to the promoter due to aforesaid reasons.
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24. Admissibility of delay

interest: The complaina

prescribed rate. Proviso t

not intend to withdraw

promoter, interest for

possession, at such rate

under rule 15 of the rules.

Rule 15. Prescribed rat
78 and sub-section (4)
(1) For the purpose

sections (4) and
prescribed" shall
cost of lending rat

Provided that i
lending rote (MC
benchmork lendi,

from time to time

The legislature in its wisd

the rules has determined

so determined by the

followed to award the in

CASCS.

26. Consequently, as per w

the marginal cost of lendi

is Bol0. Accordingly, the p

lending rate +2o/o i.e., l-0

Rate of interest to be

making payments- The

section Z(za) of the Act

the allottee by the prom

interest which the prom

25.

27.

default. The relevant secti n is reproduced below:
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possession charges at prescribed rate of

ts are seeking delay possession cl-rarges at thc

section 1B provides that where an allottccs doc.s

from the project, they shall be paid, by tl-re

ery month of delay, till the handing ovcr ol

s may be prescribed and it has been prescribed

Rule 1-5 has been reproduced as under:

of interest- fProviso to section 12, sectiort
nd subsection (7) of section 191

proviso to section 12; section 1B; and sub-
the rate

marglinol

') of section 19, the "interest uL

the State tlank of lndict ltiglhesL

cose the Stat'e llank of lndio ntarrtirrctl r:ost rtf
R) is noL in use, it shall be replaced by such

rates which the State tsank of lndict rncty fi.u

lending to the general public.

m in the subordinate legislation under rulc 15 ol

he prescribed rate of interest. Thc ratc ol intcrest

slature, is reasonable and if the saicl rutle is

rest, it will ensure uniform practice in all tlrc

ite of the State Bank of India i.e., lr![ps,f /s_b-i,9o,-i11,

g rate (in short, MCI,R) as on datc i.e., 08.09.20'2'2

scribed rate of interest will be ntarginal cost of

id by the complainant in case of delay in

definition of term 'interest' as defirted under

rovides that the rate of intc'rest chargcablc f'r'orlr

r, in case of default, shall be equal to the rate'of-

ter shall be liable to pay the allottec, in c:tsc of'
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"(zo) "interest" means th
the allottee, os the case
Explanation. 

-For the pu
(i) the rate of in

promoter, in case
which the promote
default;

(ii) the interest payabl
the date the
till the dote the a
refunded, and th
promoter shall be fr
to the promoter till

28. Therefore, interest on the

charged at the prescribed r

is the same as is being gt

possession charges.

29. On consideration of the

made by the parties rega

the authority is

section 11( )(a)

as per the agreement. By

executed between the parti

unit was to be delivered wi

of construction plus 3 mon

completion certifi cate f oc

the project. The constructi

period is concerned, the sa

Therefore, the due date

20.1,1,.2014. Occupation cer

on 24.1,2.2019 and thereaft

to the complainant on 30.1

record. The authority is of

rotes of interest payable by the promoter or
v be.

of this clause-
st chargeable from the allottee bv the
default, shall be equal to the rate of iircre sL

shall be liable to pay the allottee, in case oJ'

by the promoter to the allottee shall be f rom
er received the amount or any part thereoj-

nt or part thereof and interest thereon is
interest payable by the allottee Lo the

tm the date the allottee defaults in payntenL
he date it is paid;"

elay payments from the cor-n;tlainant sl-rall bc.

te i,e., L)o/o by the respondent/ promoter wl-rich

to the complainants in casc of clclaycclanted

satisfied t

of the Act

cuments available on record and subrnissions

ing contravention as per provisions o{ the Act,

at the respondent is in contr;rvcrrtrolt of thc

y not handing over possession by thc cluc clatc

virtue of clause 11, of the buyer's agr-ecrtrcnt

s on 21,.09.2010, the possession of the subject

in a period of 33 months front tltc claLc of star-t

f handing over possession col]tes out to bc.

ificate was granted by the conccrned author-ity

r, the possession of the subject unit was off-cred

.2019. Copies of the same have been placed on

he considered view that therc is dclav r.rn thc

?aga 24.ct|27

Complaint no. i.495 of Z0Z2 &.1 orhcr.s
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part of the respondent to

is failure on part of the p

as per the buyer's agreem

within the stipulated peri

30. Section 1,9(10) of the Act

subject unit within 2

certificate. In the present c

by the competent authori

possession of the unit in q

so it can be said that the

certificate only upon the

interest of natural justice,

from the date of offer of p
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