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1. The present complaint

complainant/allottee in Fo

[Regulation and Develop

rule 28 of the Haryana Re

201,7 (in short, the Rules)

wherein it is inter alia p

for all obligations, respon

the agreement for sale ex
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A REAL ESTATE REGULATORY
ITY, GURUGRAM

Complaint no:
Date of decision:

Complaint no. 2881 of 2021

28Bl of 202L
08.09.2022

ts, A2 Block, Paschim

Versus

Complainant

-2, District Centre,
Respondent

Chairman
Member
Member

Advocate for the comPlainant
Advocate for the resPondent

ORDER

ated 27.07.2021 has been filed by the

CRA under section 31 of the Real Estate

nt) Act, 2016 [in short, the Act) read with

Estate fRegulation and Development) Rules,

for violation of section 11[4)[a) of the Act

bed that the promoter shall be responsible

ibilities and functions to the allottee as per

uted inter se them.
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Proiect and unit related d

The particulars of the pro

amount paid by the compl

possession, delay period, i:

tabular form:

ect, the details of sale consideration, the

.nant, date of proposed handing over the

any, have been detailed in the following

Particulars

Emerald Plaza, Sector 65,

Gurugram, Haryana
Name of the project

3.963 acresTotal area of th

Commercial colonyNature of the

10 of 2009 dated 2t.05.2009DTCP license no.

20.05.2019

Logical Developers Pvt. Ltd. and 15

others

L02.7 472 acresArea for which lice

granted

Not registeredProject registered/
registered

08.01.2018

[annexure R2, page 27 of rePlYl

Occupation certifi

26.08.2010

[annexure P]., page LB of

complaint]

Provisional allot
dated

EPO-OB-O3BUnit no.

Page2 of29
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Sr. No. Details

1.

2.

3.

4.

Validity of license

Licensee

5.

6.

7.

B.
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t"n***. P2, Page 25 of

complaint]

641.L7 sq. ft. stands revised from

earlier area of 637.67 sq' ft' (i'e',

increased bY 3.5 sq. ft. I 0.54o/o)

[annexure R10, Page 90 of rePIY]

9. Area of unit revised

letter of offer of Pos

dated 24.07.2018

ls per
;ession

10. Date of execution o

agreement

buyer's 07.03.201.1.

[annexure P2, Page 24 of

complaint]

11. Possession clause 16. POSSESSION

(a) Time
possession

of handing over the

i. That the posse.ssion of the Retail

Spaces in the Commercial ComPlex

shall be delivered and handed over

to the Atlottee(s), within thirty (30,

subject however to the Allottee(s) 
\

having strictly complied with all the 
\

terms and conditions of rhis 
l

Agreement and not being in default I

under onY of the Provisions of this

Agreement and qll amounts due and

payable by the Allottee(s) under this

Agreement having been Paid in time

to the ComPanY. The ComPanY sholl

give notice to the Allottee(s),

offering in writing, to the Allottee to

I mke possession of the Retail Spaces

\ for his occupation qnd use ("Notice

I of Posses sion").I'
I t,, The Allottee(s) agrees and

I understands that the Company shall

Page 3 of2
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be entitled to a grace Period of one

hundred and twen\t U20) daJu

over and above the Period more

particularly sPecified here-in'

above in sub'clquse (s)(i) of
clquse 16. for aqqb)ing and

obtaining necessary aqProvo.ls in

Comolex.

[emphasis supplied)

1,2. Due date ofpossess on 07.09.2013

[Note: Grace Period is not allowed]

13. Total consideration As Per
statement of

account dated

1,5.09.2021 at

page 87 of
reply

As per payment

plan annexed

with the buyer's

agreement

Rs.49,08,166/- Rs.45,49,L37 l-

L4, Total amount Paid
complainant as Per

statement of accou

L5.09.2021 at Page

reply

ry the

rt dated

BB of

Rs.49,76,877/-

15. Offer of possessior 25.01.201.8

[annexure R10, Page 90 of rePlY]

16. Unit handover lett rr dated 31.05.2018

[annexure R12, Page 97 of rePlY]

t7. Conveyance deed

on

xecuted 05.07.2018

[annexure R13, Page 100 of rePIY]

Page 4 of 2 9
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Facts of the comPlaint

The complainant has made

I. That in and droull

respondent, the com

the Bth floor admeas

commercial Project

Hills, sector 65, Gu

42,1,8,187/- excludin

the complainant was

etc. Hence the total

applicable taxes' It

said unit would be h

signing of the agree

the basement would

ll. That on 08.07.2010'

B.

3.

made by the respon

5,0o,ooo/-.

provisional

dedicated right to u

the unit). The re

3,43,637 /-.

III. That on 07.03.201

executed between t

during the 4th ins

delay payment cha

under duress.

Therea

allot

Complaint no. 2881 of 202\

e following submissions in the complaint: -

Iuly 201.0, after deliberations with the

lainant was offered unit no. EPO-08-038 on

ring 637.67 sq. ft./5924 sq. meters in the

amed "Emerald Plaza" situated at Emerald

n at the basic sale consideration of Rs'

EDC, IDC for the unit. Apart from the BSP,

also liable to pay charges such as EDC, IDC

charges were Rs.47,26,5681' excluding the

as further assured that the possession of the

nded over within 30 months from the date of

nt and a demarcated car parking space in

lso be provided.

after being assured of such representations

ent, the complainant made a payment of Rs'

r, on 26.OB.2OLO, the respondent issued

nt letter to the complainant with one

age of car park [cost inclusive in total cost of

ondent further raised a demand of Rs'

, the office space buyer's agreement was

e parties. That on 25.05.2072,the respondent

lment raised a demand of Rs'43,6651- being

es which was also paid by the complainant

Page 5 of29
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VII.

VI.

IV. That on 25.01.2018,

more than 48 month

[after taking the gr

respondent issued I

payment of Rs.9,57,4

charges of Rs.4L,726

respondent to hand o

V. That on the same da

vide email to the res

that there was no Pru

pay only 9%o interes

with 240/o interest.

That on 01.02.2018,

delayed possession c

all payments were

instances of delaYed

were not paYable to

cleared the PaYmen

and even Paid intere

payments. The respo

receipt of such amou

That on L7.04.2018,

convince the resPon

respondent, execu

the payment toward

gave a letter of auth rity.

Page 6 of29

Complaint no.2881. of 2021

fter extensive delay by the respondent of

from the expected date i.e., 07.0t.2014

period) of handover of the unit, the

er of offer of possession while seeking

5/- and also demanded delayed payment

- to be paid by 25.02.2018 to enable the

er the possession of the unit.

i.e., 25.01.2018, the complainant replied

ndent expressing shock and also protested

ent justification that the respondent had to

on default while the allottee was charged

e respondent replied by email stating that

arges were only applicable in cases where

ade as per due date and since there were

yments, hence delayed possession charges

he complainant. Whereas complainant had

as and when demanded by the respondent

t in duress and respondent accepted all such

dent had not only claimed but also ensured

ts.

after the complainant had tried his best to

ent, under duress and as instructed by the

the indemnity cum undertaking and made

stamp papers worth Rs.2,96,9401- and also
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UII. That on 28.04.20L8,

payment of the delaY

replied to by the co

respondent had to ad

by the respondent

02.05.2018, comPlai

compensation which

04.05.2018, after lot

left with any other

amount of Rs.41',726

so that the Possessio

that, the possession

kept following uP wi

the respondent rePli

grant of Possession

dated 22.05.2018 so

36,633 /- before P

22.05.2018, comPlai

dues, the Possession

on 25.05.2018, res

Hence in duress, co

IX. That on 25'05.2018

letter stating that th

and it would con

31.05.2018, respon

possession of the un

Complaint no. 2BB1 of 20Zl

the respondent sent an email seeking

yment charges of Rs.42,5781- which was

plainant on 29.04.201.8 stating that the

ust the same against penalty to be payable

br delayed possession charges. That on

ant issued a notice seeking delayed

has not been replied till date. That on

f deliberations among the parties and not

ternative, the complainant paid the illegal

under duress demanded by the respondent

of the unit could be taken by him. Despite

unit was not given. The complainant

responclent whereupon on 12.05.2018,

seeking 3-4 working days to update on

f the unit. The respondent vide an email

ght payment of maintenance charge of Rs'

eeding further. On the same day i'e',

ant replied that after having paid all the

should be handed over without delay' That

ndent again sought payment of all amounts'

plainant paid all those amounts as well'

the responclent issued a handover advice

property was ready for physical possession,

ct the complainant within 2 days and on

ent issued unit handover letter and the

the

the

t was taken bY the comPlainant'

PageT of29



X.

ffiHARER&
#"-eunuennHr

That on 05.07.201,8,

the stamp paper

77.04.2018 on the do

having no option but

statements written I

the respondent issu

being Rs.45,83,745/-

That the complainant

the respondent abou

there was no respon

09.07.2019 sent an e

demarcate the car

t7.07.2019 by the

availability of car Pa

the same.

Relief sought by the com

The complainant has sough

Direct the responde

month from the due

of grant of possessio

under this Act for th

the unit.

Direct the responde

space in the baseme,

XI.

C.

4.

ii.

Complaint no. 2BBL of 2021.

e conveyance deed was registered though

s purchased by the complainant on

lines as provided by the respondent and

sign without an opportunity to discuss the

the respondent in it. That on 26.1L.2018,

the statement of accounts with sale price

nd cost of property being Rs.49,08,L6/-.

from time to time had been enquiring from

demarking his car parking space and since,

e from the respondent, the complainant on

ail requesting the respondent to allot and

parking space, which was rePlied on

respondent stating that there was no

ing space and therefore unable to provide

inant

the following relief:

t to pay interest at I0.750/o p'a. for every

ate of possession i.e., 07 .01'.2014 till the date

i.e., 31.05.2018 or at the rate provided for

delay caused in handing over possession of

t to allocate and demarcate one car parking

t in favour of the comPlainant.

Page 8 of29
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In the alternative, if

the same, direct the

Direct the respondent

costs of litigation ex

5. On the date of hea

respondent/promoter abou

committed in relation to

or not to plead guiltY.

Reply by the resPondent

The respondent has raise

contested the Present comP

i. That the respondent h

occupation certificate

26.05.2017, i.e., well

Estate Regulation

referred to as the 'Ru

the said project was i

mention that the r

completion certificate

and hence the Proj

project" under Rule

registered under the

Authority did not ha

iii.

iv.

D.

6.

present comPlaint. It

Page9 of29

Complaint no. 2881 of 202L

respondent is not in a position to provide

pondent to pay a sum of Rs. 5,00,000/-.

to pay a sum of Rs. 1,50,000/- towards the

SES.

hB, the authoritY exPlained to the

the contravention as alleged to have been

on 11[a)[aJ of the Act and to plead guilty

certain preliminary objections and has

aint on the following grounds:

d submitted the application for issuance of

in respect of the project in question on

fore the notification of the Haryana Real

d Development Rules 2017 (hereinafter

s'J. The occupation certificate in respect of

sued on 08.01.201,8.It is further relevant to

spondent had already applied for part

for the project where services are complete

did not fall in the definition of "ongoing

(1)io) of the rules. The proiect was not

rovisions of the Act. Therefore, this Hon'ble

the jurisdiction to entertain and decide the

further relevant to submit that proceedings
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ii.

iii.

iv.

regarding issue of re

stayed by Hon'ble Punj

its order dated 13.02.

complaint was liable t

That the Provisional a

letter dated 26fi8.20t

was executed betwee

and wilfullY oPted for I

That it is submitted t

remittance of instalm

reflected in the state

maintained bY respon

It is submitted that a

dated 07.8.2A11 the

months along with

execution of the buYe

strictly comPlied wi

agreement and not b

agreement including

the allottee(s) under

incorporated in the '

that it was categori

any default/delaY b

payment incorPora

handing over of Pos

Page 10 of29

complaint no. 2881 of 2027

istration and ongoing projects had been

b & Haryana High Court at Chandigarh vide

020 in CWP no. 19958/2017. The present

be dismissed on this ground alone'

lotment was made to the complainant vide

,. The buyer's agreement dated 07 '03'2011

the parties. The complainant consciously

construction Iinked PIan'

at the complainant had defaulted in timely

nts to the respondent and the same was duly

ent of accounts dated L5J9'2021 correctly

ent in due course of its business'

per claus e 16 [a) of the buyer's agreement

me period for delivery of possession was 30

ce period of 120 days from the date of

s agreement subiect to the allottee[s) having

h all terms and conditions of the buyer's

ing in default of any provision of the buyer's

mittance of all amounts due and payable by

he agreement as per the schedule of payment

uyer's agreement. It is pertinent to mention

lly provided in clause 16[b)(vi) that in case of

' the allottees in payment as per schedule of

d in the buyer's agreement, the date of

sion would be extended accordingly, solely
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on the respondent's di

amounts to the satisfac

That as per clause 18

any delay in delivery

allottees who were n

under the agreement

instalments as Per

agreement. In case

occupation certificat

permission/sanction

compensation or any

allottees. As delinea

defaulted in paYment

compensation or any

agreement.

vi. That, without admitti

the allegations advan

to the contentions of

that the provisions o

provisions of the A

agreement dulY execu

That without Prejudi

submitted that the P

complainant alleged

not later than Janua

V.

vii.

accrued in favour of

Page 11 of29

Complaint no. 2BB1 of 2021,

on till the payment of all outstanding

ion of the respondent.

f the buyer's agreement, compensation for

f possession should only be given to such

t in default of their obligations envisaged

nd who had not defaulted in payment of

he payment plan incorporated in the

f delay caused due to non- receipt of

,, coffipletion certificate or any other

from the comPetent authorities, no

ther compensation should be payable to the

d hereinabove, the complainant, having

of instalment, was thus not entitled to any

mount towards interest under the buyer's

g or acknowledging the truth or legality of

by the complainant and without prejudice

the respondent, it is respectfully submitted

the Act are not retrospective in nature' The

cannot undo or modify the terms of an

prior to coming into effect of the Act'

to the contentions of the respondent, it is

sent complaint is barred by limitation' The

at the possession of the unit was to be given

2014 and therefore cause of action, if any,

the complainant in |anuary 20t4' Thus, the
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complaint seeking in

alleged delaY is barred

viii. That the comPlainant

booked the unit in qu

earn rental income/Pr

booked by the comPlai

the purpose of self-use

ix. That it needs to be hi

the statutorY authori

of the tower in whi

26.05.2017 and the

reiterated that once

certificate was sub

authority, the resPo

same. The grant of oc

concerned statutorY a

any control over the

the concerned statu

certificate needs to b

the time Period utili

terms of the buYer's a

x. That it is Pertinent to

possession of the

possession dated 25.

remit due PaYments

complete the necess

Complaint no. 2BB1 of 2021

rest as a form of indemnification for the

limitation.

is not an "Allottee" but an investor who

tion as a speculative investment in order to

fit from its resale. The unit in question was

ant as a speculative investment and not for

s a residence.

.lighted that the respondent had applied to

for grant of occupation certificate in respect

the unit in question was located on

same was granted on 08.01'2018' It is

n application for issuance of occupation

itted before the concerned competent

ent ceased to have any control over the

pation certificate was the prerogative of the

thority, and the respondent did not exercise

atter. Therefore, the time period utilized by

ry authority for granting the occupation

necessarily excluded from computation of

ed in the implementation of the project in

reement.

ention that the complainant was offered the

it in question through letter of offer of

1.2018.The complainant was called upon to

including delayed payment charges and to

ry formalities/documentation necessary for

Page 12 of29
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handover of the unit

documentation was

18.04.2018. After

verification and P

in question was hand

The deed of conveYan

That it is Pertinent

termination of the

complainant was not e

delay continued even

complainant had con

delayed obtaining Po

the comPlainant was I

charges, as enumerate

possession.

xii. That uPon signing

specificallY and expre

of the resPondent a

buyer's agreement

xiii. That in addition th

complainant had ex

17.04.2018 whereb

acknowledged that it

other part of the Pl

question. It is furthe

xi.

as well as the Prov

Page 13 of29
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SU

SU

Complaint no. 2881 of 2021

question to them' However, the necessary

mitted by the complainant as late as on

mission of the said documents and

ing of the same by the respondent, the unit

d over to the complainant on 31'05'2018'

was executed on 05.07.2018'

note that an offer for possession marks

riod of delaY, if any. Therefore, the

titled to contend that the alleged period of

after receipt of offer for possession' The

iously and maliciously refrained from and

sion of the unit in question' Consequently'

ble for the consequences including holding

in the buyer's agreement, for not obtaining

e unit handover letter, the complainant

sly agreed that the liabilities and obligations

enumerated in the allotment letter or the

od satisfied.

reto, it is respectfully submitted that the

ted an indemnity cum undertaking dated

the comPlainant had declared and

ad no ownership right, title or interest in any

ject except in the unit area of the unit in

submitted that as per the buyer's agreement

sional allotment, the complainant had been
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allotted the unit in qu

facilities and ameniti

the complainant towa

space is ill founded

between the Parties. T

of conveyance in favou

question as was origi

xiv. That it is submitted

remittance of PaYme

crucial and an indisPe

development of the P

proposed allottees d

agreed upon, the failu

and the cost for P

exponentiallY wherea

respondent. The resP

diligently and earn

question and has

expeditiouslY as Poss

the tower in which

completed bY the re

possession of the uni

there is no default or

was no equitY in favo

xv. That it needs to be hi

of Rs.19,5BB/- as

Complaint no, 2BB1 of 2021

tion for use and enjoyment of common

including car parking space. The claim of

s an exclusive demarcated car parking

nd beyond the terms of the agreement

e respondent has already executed the deed

of the complainant in respect to the unit in

lly agreed under the buyer's agreement'

at several allottees defaulted in timely

t of installments which was an essential,

ble requirement for conceptualization and

ject in question. Furthermore, when the

fault in their payments as per schedule

e has a cascading effect on the operations

pe r execution of the project increases

enormous business losses befall upon the

ndent, despite default of several allottees,

pursued the development of the proiect in

nstructed the project in question as

ble. It is submitted that the construction of

e unit in question was situated had been

ndent. The respondent also delivered the

in question to the complainant' Therefore'

apse on the part of the respondent and there

r of the comPlainant

hlighted that respondent has paid an amount

enefit on account of anti-profiting and

Page 14 of29
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Rs.6,601/- on accoun

prejudice to the rights

to calculated onlY on

towards the Price of t

credited bY resPond

allottees towards the

delayed PaYment cha

etc.

Copies of all the relevant

record. Their authenticitY

decided on the basis of th

turisdiction of the autho

The PreliminarY obi

jurisdiction of the autho

rejected. The authoritY

matter jurisdiction to adj

given below.

E.I Territorial iur

As per notification no'

Town and CountrY Pla

Real Estate RegulatorY

District for all Purpose

7.

E.

B.

9.

case, the Project in qu

Page 15 of29

of Early Payment Rebate [EPR)' Without

f the respondent, delayed interest if any has

e amounts deposited by the complainant

e unit in question and not on any amount

t, or any payment made by the original

purchase price of the unit in question or

es (DPC) or any taxes/statutory payments

ocuments have been filed and placed on the

s not in dispute. Hence, the complaint can be

undisPuted documents'

ity

ns raised by the respondent regarding

ty to entertain the present complaint stands

rves that it has territorial as well as subiect

dicate the present complaint for the reasons

iction

lg2l2o17-1TCP dated t4't2'2017 issued by

ning Department, Haryana the jurisdiction of

uthority, Gurugram shall be entire Gurugram

ith offices situated in Gurugram' In the present

ionissituatedwithintheplanningareaof
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E.II

Section

responsible to the allottee

reproduced as hereunder:

Section fift)(a)
Be responsible for all
under the Provisions of
thereunder or to the a

the association of al

of all the qqartments,

ollottees, or the comm

the comPetent outhori

Section 34-Functions

3a(fl of the Act Provi
cost u7on the Promo
under this Act and the

So, in view of the Provisi

complete jurisdiction to d

Gurugram District. Therefr

jurisdiction to deal with the

10.

Subiect-matter iu

11[4)(a) of the

1,1.

F.

12.

of obligations bY the Pro

be decided bY the adjudi

a later stage'

Findings on the obiecti

F. I Obiection regard
agreement execu

One of the contentions

deprived of the jurisdict

the parties inter-se in a

Page 16 of29
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re, this authoritY has

present complaint.

complete territorial

iction

2016 provides that the promoter shall be

s per agreement for sale. Section 11(4)[a) is

ligotions, responsibilities and functions
ii dct or the rules and regulotions made

qs per the agreement for sale, or to

as the case may be, till the conveyance

ts or buitdings, as the case may be, to the

oreos to the association of allottees or
,, os the case may be;

the AuthoritY:

to ensure compliance of the obligations

the allottees and the real estate ogents

'ules and regulotions made thereunder'

ns of the Act quoted above, the authority has

ide the complaint regarding non-compliance

oter leaving aside compensation which is to

ting officer if pursued by the complainants at

ns raised bY the resPondent

ng iurisdiction of authority w'r't' buyer's

prior to coming into force ofthe Act

of- ,h. respondent is that the authority is

n to go into the interpretation of' or rights of

ordance with the buyer's agreement executed
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between the parties and n

provisions of the Act or the

The respondent further su

retrospective in nature an

modify the terms of buy

into effect of the Act.

The authority is of the vi

so construed, that all p

coming into force of the

and agreement have to be

if the Act has provi

provisions/situation in a s

will be dealt with in acco

of coming into force of the

Act save the provisions of

sellers. The said contentio

of hon'ble Bombay High

Ltd. Vs. UOI and others.

"1.L9, Under the provisi,
possession would
ogreement for sale
prior to its registra
the promoter is gi
project and declare
contemplate rewriti
the promoter.....

13.

Complaint no. 2881 of 2021

agreement for sale as referred to under the

id rules has been executed inter se parties.

mitted that the provisions of the Act are not

the provisions of the Act cannot undo or

s agreement duly executed prior to coming

that the Act nowhere provides, nor can be

ious agreements will be re-written after

Therefore, the provisions of the Act, rules

ad and interpreted harmoniously. However,

ed for dealing with certain specific

ecific/particular manner, then that situation

nce with the Act and the rules after the date

ct and the rules. Numerous provisions of the

,e agreements made between the buyers and

has been upheld in the landmark judgment

urt in Neelkamal Reoltors Suburban Pvt.

'.P 2737 of 2077) which provides as under:

of Section L8, the delay in handing over the
counted from the date mentioned in the

tered into by the promoter and the allottee
on under RERA. Under the provisions of RERA,

a focility to revise the date of completion of
sqme under Section 4. The RERA does not

of contract between the flat purchaser and

Page17 of29
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122.

1.4.

Complaint no. 2881 of 2021

We have already di, ssed that above stated provisions ofthe RERA

ore not retrosPective in nature. They may to some extent be having

retroactive effect but then on that ground the

validity of the
Parliament is

isions of REFiA connot be challenged. The

petent enough to legislate law having

retrospective or ret tive effect. A law can be even framed to

affect subsisting / ex sting controctual rights between the parties in

the larger public in We do not have any doubt in our mind

that the RERA has en framed in the larger public interest after a

discussion made at the highest level by thethorough study an
and Select Committee, which submitted itsStanding Commit

detailed reports."

Also, in appeal no. 173 of 019 titled as Magic Eye Developer Pvt. Ltd'

Vs. Ishwer Singh DahiYa dated L7.1,2.201,9, the Haryana Real Estate

Appellate Tribunal has ob rved-

Thus, keeping in 'iew our aforesaid discussion, we ore of the

that the provisions of the Act are quasi

a retroactive or qua

considered oPinion
retroactive to some tent in operation and will be applicable to the

comnletion. Hence i
as per the terms
allottee shall be en

on the reasonable
and one sided, un

mentioned in the

15. The agreements are sacro

have been abrogated bY

builder-buyer agreement

is no scope left to the all

under various heads sh

conditions of the buYer'

same are in accordance

case of delay in the offer/delivery of possession

nd conditions of the agreement for sale the

itled to the interest/delayed possession charges

te of interest as provided in Rule 1.5 of the rules

air and unreqsonable rate of compensation

zment for sale is liable to be ignored."

nct save and except for the provisions which

the Act itself. Further, it is noted that the

have been executed in the manner that there

ttee to negotiate any of the clauses contained

therein. Therefore, the a thority is of the view that the charges payable

ll be payable as per the agreed terms and

agreement subject to the condition that the

with the plans/permissions approved by the

/competent authorities and are not inrespective dePartmen

Page 18 of29
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F.II

the allottee to clai
The respondent contend

subject unit vide unit

complainant has certified

measurements, Iocation, d.

admitted and acknowledg

whatsoever against the

possession, the liabiliti

enumerated in the allot

satisfied. The relevant Par

as under:

"The Allottee, herebY,

and vacant physical
himself / herself with
and development etc. a

nature whatsoever aga

dimension, area, location

Upon acceptance of
Company as enumera

favour of the Allottee sta

In the complaint bearing

Emaar MGF Land Ltd,, t

contravention of the Act

nature.

Whether signing o

undertaking at the

16.

1,7.

this issue and has held

Page 19 of29

Complaint no. 2BB1 of 2021

nd are not unreasonable or exorbitant in

unit hand over letter or indemnity-cum-
time of possession extinguishes the right of
delay possession charges.
that at the time of taking possession of the

hand over letter dated 31.05.201B, the

itself to be fully satisfied with regard to the

rection, developments etc of the unit and also

that it do not have any claim of any nature

respondent and that upon acceptance of

and obligations of the respondent as

ent letter/buyer's agreement, stand fully

of the unit handover letter relied upon reads

ifies that he / she has taken over the peaceful
,ssion of the aforesaid IJnit after fully satisfying

rd to its meosurements, location, dimension'd 
hereafieir the Allottee has no claim of any

'nst the Company with regard to the size,

nd legal status of the aforesaid Home'

ion, the liabilities and obligations of the

in the allotment letter/Agreement executed in

d satisfied."

no. 4037 of 2019 titled as Varun Gupta V/s

e authority has comprehensively dealt with

at the aforesaid unit handover letter does not
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preclude the complainan

possession charges as per t

19.

18. In light of the aforesaid

possession charges as pe

indemnity at the time of

F.lll Obiections regardi
The respondent has taken

not consumer, therefore, i

and thereby not entitled

Act. The respondent also

that the Act is enacted to

estate sector. The authori

stating that the Act is en

real estate sector. It is

preamble is an introduct

objects of enacting a stat

used to defeat the enacti

pertinent to note tn-at anY

the promoter if he contra

rules or regulations mad

terms and conditions of

that the complainant is bu

to the promoter toward

Complaint no.28BL of 202t

from exercising their right to claim delay

e provisions of the Act.

rder, the complainant is entitled to delay

provisions of the Act despite signing of

ession or unit handover letter.

the complainant being investor.
a stand that the complainant is investor and

is not entitled to the protection of the Act

file the complaint under section 3L of the

bmitted that the preamble of the Act states

rotect the interest of consumers of the real

observes that the respondent is correct in

d to protect the interest of consumers of the

ttled principle of interpretation that the

on of a statute and states main aims and

te but at the same time preamble cannot be

g provisions of the Act. Furthermore, it is

aggrieved person can file a complaint against

enes or violates any provisions of the Act or

thereunder. Upon careful perusal of all the

e apartment buyer's agreement, it is revealed

er and has paid total price of Rs.49,7 6,87 L / '

purchase of a unit in the project of the

Page 20 of29
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promoter. At this stage, it

term allottee under the A

reference:

"2(d) "allottee" in relatio
whom a plot, aqart,
allotted, sold (wh
transferred by
subsequently acqui
otherwise but
apartment or buildi

20. In view of above-mentio

terms and conditions

allotment letter execut

crystal clear that it is an a

the promoter. The conce'

Act. As per the definition

"promoter" and "allottee"

"investor". The Maharash

dated 29.01.201,9 in a

Srushti Sangam

And anr. has also held

referred in the Act. Thu

being an investor is not

rejected.

Findings on the reliefs

G.I Direct the resPonde

G.

from the due date o

Page?l of29

is important

t, the same

to

is

Complaint no. 2BB1 of 2021

stress upon the definition of

reproduced below for readY

to a real estote proiect meons the person to
nt or building, as the cose moy be, hos been

er os freehold or leasehold) or otherwise

promoter, and includes the person who

the said allotment through sale, tronsfer or
not include a person to whom such plot,

g, as the case maY be, is given on rent;"

.A aetnltion of "allottee" as well as all the

the buyer's agreement cum provisional

between promoter and complainant, it is

lottee[s) as the subject unit allotted to him by

t of investor is not defined or referred in the

iven under section 2 of the Act, there will be

and there cannot be a party having a status of

ra Real Estate Appellate Tribunal in its order

I no. 0006000000010557 titled as M/s

Pvt, Ltd. Vs. Sarvapriya Leasing (P) Lts'

hat the concept of investor is not defined or

, the contention of promoter that the allottee

entitled to protection of this Act also stands

ght by the comPlainant.

t to pay interest atlO.75o/o p.a' for every month

posieision i.e., 07 .01.2014 till the date of grant
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of possession i.e., 31
Act for the delay ca

21,. In the present complaint,

project and is seeking del

proviso to section 1B(1J of

"Section 78: - Return of

18(1). lf the promoter fai,
an aportment, plot, or bui

Provided that
the project, he shal

month of delay, till
as may be prescri

22. Clause 16[a) of the buy

handing over of possessio

,,16. POSSESSION

(a) Time of hand

i. That the
Complex shall be

within thirty (30.

however to the Al'
terms and conditi
under any of the
and payable by t
paid in time to the
Allottee(s), offering
the Retail Spaces

ii, The Allottee(s)
entitled to a grace
over and above the
in sub-clause (a)(

Complaint no.28BL of 2021

20LB or at the rate provided for under this
in handing over possession of the unit.

he complainant intends to continue with the

y possession charges as provided under the

the Act. Sec. 1B(1) proviso reads as under.

t and compensation

to complete or is unable to give possession of
ing, -

an sllottee does not intend to withdraw from
be paid, by the promoter, interest for every

e honding over ofthe possession, at such rate

's agreement provides for time period for

and is reproduced below:

over the Possession

ion of the Retail Spoces in the Commercial
ivered and handed over to the Allottee(s),
months of the execution hereof, subiect

(s) having strictly complied with all the

of this Agreement and not being in default
visions of this Agreement and oll amounts due

Atlottee(s) under this Agreement having been
'ompany. The Company shall give notice to the

in writing, to the Allottee to take possession of
his occupation and use ("Notice of Possession").

rees and understands that the Company shall be

'iod of one hundred and twenty (120) days
'iod more particularly specified here'in-above
of clause 1"6, for opplying and obtoining

necessory approval, in respect of the Commercial Complex.

Page 22 of 29
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At the outset, it is relevan

of the agreement wherein

of terms and conditions

being in default under any

with all provisions, formal

promoter. The drafting

conditions are not only

favour of the promoter an

by the allottee in fulfilli

prescribed by the promo

for the purpose of atrlottee

over possession loses its

the buyer's agreement b

towards timely delivery o

right accruing after delay

how the builder has misr

mischievous clause in th

option but to sign on the d

Admissibility of grace

over the possession of the

the agreement and furthe

grace period of 120 d

24.

approvals in respect of t

Page 23 of29

Complaint no. 2BB1 of 2021.

to comment on the preset possession clause

he possession has been subjected to all kinds

f this agreement, and the complainant not

rovisions of this agreement and compliance

ties and documentation as prescribed by the

f this clause and incorporation of such

gue and uncertain but so heavily loaded in

against the allottee that even a single default

formalities and documentations etc. as

r may make the possession clause irrelevant

nd the commitment time period for handing

eaning. The incorporation of such clause in

the promoter is just to evade the liability

subject unit and to deprive the allottee of his

in possession. This is just to comment as to

his dominant position and drafted such

agreement and the allottee is left with no

tted lines.

riod: The promoter has proposed to hand

id unit within 30 months of the execution of

provided that promoter shall be entitled to a

ys for applying and obtaining necessary

commercial complex. The date of execution
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of buyer's agreement is 07.,

07.09.20i.3. As a mafter o

concerned authority for ap

respect of the commercial

the promoter in the buye

cannot be allowed to take

this grace period of lZ0 da

stage.

interest: Section 18 provid

withdraw from the project,

for every month of delay, till

as may be prescribed and ir

rules. Rule L5 has been rep

Rule 75. Prescribed rate
78 and sub-section (4) and
(1) For the purpose of p

sections @) and (7,
prescribed" shall be
of lending rate +2%.:

Provided that in
lending rate (MCLR)
benchmark lending

from time to time for
The legislature in its wisdo

rule 15 of the rules has dete

25. Admissibility of delay

26.

rate of interest so determin

Page 24 of 29

3.20L1. The period of 30 months expired on

fact, the promoter has not applied to the

lying and obtaining necessary approvals in

omplex within the time limit prescribed by

s agreement. As per the settled Iaw, one

dvantage of his own wrongs, Accordingly,

s cannot be allowed to the promoter at this

ion charges at prescribed rate of

that where an allottee does not intend to

e shall be paid, by the promoter, interest

the handing over of possession, at such rate

has been prescribed under rule 15 of the

uced as under:

interest- [Proviso to section 12, section
(7) of section 791

roviso to section L2; section 18; and sub_
of section 19, the "interest at the rate

e State Bank of India highest marginal cost

se the State Bank of India marginal cost of
is not in use, it shatt be replaced by such
tes which the State Bank of tndio may fix

ing to the general public.
in the subordinate legislation under the

mined the prescribed rate of interest. The

by the legislature, is reasonable and if the



ffiHARERA
ffi- GuRUGRAM

said rule is followed to

practice in all the cases.

27. Consequently, as per

http.s: , hi.co.i:I the margi

date i.e., 17.OB.ZOZZ is Bo/o.

will be marginal cost of len,

28. The definition of term,inte

provides that the rate of i

promoter, in case of defaul

the promoter shall be liabl

relevant section is reprodu

"(za) "interest" means the
allottee, as the case may be.
Explanation. -For the pur,
(i) the rate of interest

in case of default, s

(ii)
promoter shall be lia
the interest payable
the date the pro
the date the amoun
refunded, and the in
shall be from the d,
promoter till the date

29. Therefore, interest on the del

charged at the prescribed r

which is the same as is beit

delayed possession charges.

Considering the above-men30.

date of possession accordin to clause

Page 25 of29

Complaint no. 28g1 of 2021

ward the interest, it will ensure uniform

bsite of the State Bank of India i.e.,

al cost of lending rate (in short, MCLR) as on

Accordingly, the prescribed rate of interest

ng rate +2o/o i.e.,l0o/0.

st' as defined under section Z(za) of the Act

terest chargeable from the allottee by the

shall be equal to the rate of interest which

to pay the allottee, in case of default. The

below:

's of [nterest payable by the promoter or the

of this clause-
argeable from the allottee by the promoter,
ll be equal to the rate of interest'which the

to pay the allottee, in case of default;
the promoter to the allottee siall be from

received the amount or any part thereof till
or part thereof and interest thereon is

'est payable by the allottee to the promoter
e the allottee defaults in payment to the

is paid;"
payments from the complainant shall be

i.e., 100/o by the respondent/promoter

g granted to the complainants in case of

oned facts, the authority calculated due

16 of the buyer's agreement
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G.II

dated 07.09.20L3 i.e., 30

agreement and disallows t

has not applied to the co

approvals in respect of th

prescribed by the promoter

Iaw, one cannot be allo

Therefore, the authority all

i.e., expiry of Z months

(25.01.2018J. The amoun

complainant by the respo

buyer's agreement shall be

payable by the promoter at

the respondent as per the pr

Direct the responde
space in the baseme
alternative, if the res
same, direct the

31. The matter regarding parkin

the terms and conditions

agreement have been enter

Estate [Regulation and Dev

following provisions have b

'7.3 Parking Space

Page 26 of 29

onths from the date of execution of the

e grace period of 120 days as the promoter

cerned authority for obtaining necessary

commercial complex within the time limit

in the buyer's agreement. As per the settled

to take advantage of his own wrongs.

ws DPC w.e.f. 02.09.2013 till ZS.O}.ZOLB

from the date of offer of possession

of compensation already paid to the

nt as delayed compensation as per the

djusted towards delay possession charges

e prescribed rate of interest to be paid by

viso to section 1B[1) of the Act.

. to allocate and demarcate one car parking
t in flavour of the Complainant. OR In the
rondent is not in a position to provide the
ndent to pay a sum of Rs. S,00,0b0/-.

in common basement is to be dealt as per

the buyer's agreement where the said

d into before coming into force the Real

IopmentJ Act,2O16. Clause 1.3(a)(i) rhe

n made regarding parking space:
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(i)

(ii) The

Space,

The Allottee[sJ agrees an

vehicle[s) in the multi-level

in the commercial complex.

As per the aforesaid clause,

parking, free of any usage ch

G.lll. Direct the responden
costs of litigation ex

34. The complainant is seekin

compensation. Hon'ble Supre

6749 of 2021 tirled as M/s

Ltd, V/s State of Up & Ors. (:

to claim compensation & liti

section L9 which is to be d

section 71 and the quantum

32.

33.

be adjudged by rhe adjudicati

Page27 of29

The Office Allottee(s) shall have the right to park one
car in the m evel basement parking of the building, free of
any usage

's) has / have applied for _ number of car park
for his/her

out in the

he/she does

such exclusi

transferued

only,

clusive use, at the rates of Rs.O/_ (Rupees), as set
Plan. The Allottee(s) understands that

have any right to sell, transfer, and deal with
parking space independent of the said Office
', sttch exclusive parking space can only be

any other allottee in the Commercial Complex

understands to park

sement car parking and

his/her /their/irs

not nowhere else

the promoter has agreed to allot one car

rges, in the multi-level car parking.

to pay a sum of Rs. |,SO,OO0/_ towards the
nses.

above mentioned relief with regard to

Court of India in civil appeal nos. 6745_

ewtech Promoters and Developers pvt.

,pra), has held that an allottee is entitled

tion charges under section s L2,.1.4,1,8 and

ided by the adjudicating officer as per

f compensation & litigation expense shall

g officer having due regard to the factors
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mentioned in section 7
jurisdiction to deal with t
legal expenses. Therefore,

adjudicating officer for see

Directions of the authority
Hence, the authority hereb

directions under section

obligations cast upon the p

authority under section 34[

The respondent is dir
rate i.e., 1_0o/o per annu

paid by the complai

expiry of Z months

(25.01.2018J. The a

to the complainant wi
per rule 16(2) of the ru

The rate of interest ch

in case of default shall

by the responde nt/pro
which the promoter sh

default i.e., the delay p

the Act.

The respondent is dir

multi-level basement

charges.

H.

35.

ii.

lIt.

rking

Page 28 of29

. The adjudicating officer has exclusive

e complaints in respect of compensation &
e complainant is advised to approach the

ng the relief of litigation expenses.

passes this order and issues the following
7 of the Act to ensure compliance of
moter as per the function entrusted to the

d to pay the interest at the prescribed
for every month of delay on the amount

nt from 07.09.201,3 rill ZS.O3.ZOIB i.e.,

from the date of offer of possession

rs of interest accrued so far shall be paid
n 90 days from the date of this order as

ble from the allottee by the promoter,

charged at the prescribed rate i.e., L}o/o

oter which is the same rate of interest
I be liable to pay the allottee, in case of
ssession charges as per section Z(za) of

ted to give right to park

of the building free

one car

I of any

in the

usage
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36.

37.
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The respondent shall

which is not the Part

also not entitled

complainant/allottee

the buyer's agreeme

Complaint no. 2881 of 2021

ot charge anything from the complainant

f the buyer's agreement. The respondent is

to claim holding charges from the

t any point of time even after being part of

t as per law settled by hon'ble Supreme

I nos. 3864-388912020 decided onCourt in civil aP

14.12.2020.

Complaint stands disPosed

File be consigned to regi

Sanjeev
Mem

Haryana Real Estate Regu

Dated: O8.O9.2OZz

Dr. K.K. Khandelwal
Chairman
08.09.2022

tory AuthoritY, Gurugram

ngwan
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