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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. 2294 of 2O7
Date of filins comDlaint zt.oo.zois
First date of hearing 07.77.2079
Date of decision o6.10.2022

Complainant

Respondents

I9

Versus

1. M/s Ireo Pvt. Ltd.
Regd. Office: A-11, First Floor, Neeti Bagh, New
Delhi- 110049

2. Ireo Pvt. Ltd. Ireo City Central
Regd. Office: Ireo Campus, Archview Drive, lreo
City, Golf Course Extension Road, Gurugram,
Haryana-122101

CORAM:

Shri Vijay Kumar Goyal

Shri Ashok Sangwan

Shri Sanjeev Kumar Arora

APPEARANCE:

Sh. M.K. Dang (AdvocateJ

1. The present complaint

under Section 31 of the

2016 (in short, the Act)

Member

Membcr

Member

Complainant

R".p"rd; -.

ORDER

has been filed by the complainants/allottecs

Real Estate (Regulation and Developmentl Act,

read with rule 29 of the Haryana Real Dstatc

Complaint No. 2294/201 9

Ramesh Kumar Wadhwa

R/o: K-5/11, DLF Phase-1, Gurugram,
12200L

Haryana-

Sh. Sagar Chawla (Advocate)
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(Regulation and Development) Rules, 2017 (in short, the Rules) for

violation of section 11(4) (a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations, respo ns ib il ities

and functions under the provision of the Act or the rules and regulations

made there under or to the allottee as per the agreement for sale

executed inter se.

A. Unit and proiect related details

2. 'fhe particulars of the pro,ect, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over the

possession and delay period, if any, have been detailed in the following

tabular form:

s. N. Particulars Deta ils

1. Name ol the project "treo City Central", Sector 59, Gurgaon

2. Project area 3,9375 acres

3. Nature ofthe project Commercial Colonv

4. DTCP license no. and validity
status

56 of 2010 dated 31.07.2010 valid upto
30.07.2020

5. Name ollicensee SU Estates Pvt. Ltd.

6. RERA Registered/ not
registered

107 of 2017 dated 24.08.2017

7. RERA registration valid up to 34.06.2020

B, Allotment Letter 26.09.2012 (inadvertently 16.03.2013 in
proceedings dated 06.10.2022 and the same
stands corrected by this order)

(Page 39 of complaint)

Page 2 of37

fN



ffiIARERA
$-0" eunuenntil

complaint No. 2294l2019

rreln
ving
the
and
sl oi
l lhe
rges
tio o,

)ther
rving

)any,
!sio n

nl to
nths
ding

the
nder
rther
pany
t1B0
)f the

For

ble

9. Unit no. R0906,9th Floor, R tower

IPage 50 of complaint)

10. Unit area admeasurinB [suPer
area)

908.33 sq, ft.

(Page 50 of complaint)

11. Dale of execution of BuYer's

Agreement
6.0 9.2 013

Possession clau se12. 13.3 Possession and Holding Charges

Subject to Force Maieure, as defined here

and Further subject to the Allottee havir

complied with all its obligations under tl
terms and conditions of this Agreement ar

not having defaulted under any provisionIs]
this Agreement including but not limited to li
timely payment ol all dues and charg

including the total Sale Consideratio

registratjon charges, stamp duty and oth

charges and also subject to the Allottee havir

complied wirh all lormalitres

documentation as prescribed by the Compar

the Company proposes to oifer the po'sessI

of the said Rental Pool Serviced Apartmenl
the Allottec within a period of 42 mont

from the date of approval of the Buildi
Plans and/or fullillment of t
preconditions imposed there und

i"Commitment Period")' The Allol tee lu'tl
asrees and understands that the Compa

stall additionally be entitled to a perrod ol 1

days ["Grace Period"), after the expiry of t

said Commitment Period to allow
unforeseen delays beyond the reasona

control ofthe ComPanY.

72.12.2073

lAnne\ure R1B on Page B3).

0 5.09.2013

(Annexure R17 on Page 80)
l:

07 02.20t4

13. Invironmental Clearance

74. Approval of building Plans

15. Consent to establish from
pollution angle

Page 3 ol :17
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I

I

16. Due date of possession

(Annexure R19 on page 89)

05.03.2 017

(Calculated as 42 months from date ofapproval
of building plan i.e., 05.09.2013 as held by the
Authority in various cases)

7. 'l otal sale consideration Rs. 1,,36,79,A96.22/-

[S0A at annexure C/4 on page 137 of
complaint)

18.

19.

Amount paid by the
complainants

Rs.1,07,02,584.69 /-
(SOA at annexure C/4 on pa}e 137 of
complaint)

Cancellation Letter 23.01.2017

(Annexure R20 on page 91 of replyl

20 Restoration of unit Vide emaildated 01.02.2017 I

(Pager 141 ofcomptaint) 
I

Not obtained

l

Not offered

21. occupation certificate
/Completion certificate

22. 0ffer of Possession

B. Facts ofthe complaint:

3. In the month ofJanuary 2072, the respondent launched a commercial
colony in Sector 59, revenue estate of village Ullawas and Behrampur.
Tehsil Sohna, District Curgaon, Haryana under the name of IREO CITY

CIjN'IRAL' [hereinafter referred to as 'prolect). The representatives of
the respondent had approached the complainant showing brochures and
other advertisements Iuring the complainant to purchase a property in
the project. The respondent widely publicized their proiect on the
websitewww.ireoworld.comand also through various other
advertisement channels claiming that,,lreo City,,Gurgaon is situated on
the premium golfcourse extension road and is a unique project wherein

l
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luxurious five star suites will be sold and shall be managed and serviced

by Singapore based The Ascott Limited.

4. The complainant booked a furnished service apartment no. R0906, type

studio, 9th floor, R tower having a super area of 908.33 sq.ft. with thc

exclusive right to use 1 parking space (hereinafter referred to as'Rental

Pool Serviced Apartment') at basic sale price of Rs. 14,050.46/- (Rupees

Fourteen Thousand Fifty Rupees and paisa Forty Six only) per sq. ft of

super area. lt is further pertinent to mention that the Respondent

charged development charges (hereinafter referred to as "DC") at the

rate of Rs. 459.57 /- (Rupees Four hundred Fifty Nine and paisa Fifty

Seven OnlyJ per sq. ft. of Super Area. The Respondent further charged a

one-time payment of Rs. 5,00,000/- (Rupees Five Lakhs only) under the

garb of initialworking capital deposit (hereinafter referred to as'IWCD').

5. The complainant accordingly paid the booking advance of Rs. 13,00,000/-

(Rupees Thirteen Lakhs Only/-) (hereinafter referred to as'Booking

Amount') as per demand of the respondent which was duly received and

acknowledged by the respondent under application dated 20.01.2012

(hereinafter referred to as "Application"). Besides the booking amount,

the respondent also charged a sum of Rs. 56,400/- (Rupees Fifty Six

Thousand Four Hundred Only) from the complainant being thc

commission of their agents against which no formal receipts was ever

issued by the respondent.

6. The respondent at the time of booking the rental pool serviced apartment

in the project had assured the complainant that they have procured all

the necessary permissions, licenses and approvals, and further

Page 5 oi 37
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committed that under all circumstances, they would be delivering the

possession of the residential plotwithin42 months fromZ0.0)..2012.

7. The total cost of the rental pool serviced apartment which has been

purchased by the complainant herein is Rs. 1,36,79,896.22/ (Rupees 0ne

Crore Thirty Six Lakhs Seventy Nine Thousand Eight Hundred Ninety Six

rupees and paisa Twenty Two only) inclusive of (i) basic sale price, (iiJ

development charges and (iiil initial working capital deposit. As per the

statement of accounts shared by the respondent, the complainant has

paid more than the total amount due to the respondent. The complainant

has paid a total of INR 1,07,02,584/- (Rupees 0ne Crore Seven Lakhs Two

'fhousand Five Hundred Eighty Four only) paid against the demanded

amount of INR 95,16,514/- (Rupees Ninety Five Lakhs Sixteen Thousand

Five Hundred Fourteen only).

B. The complainant with the sole objective to construct his own house at the

residential plot remained in touch with the respondent and the officials

of the respondent kept delaying the matter on one pretext or the other.

'fhe representatives of the respondent also informed the complainant

that the project is awaiting certain approvals from the government,

thereby, causing delay in delivery of possession of the rental pool

serviced apartment.

9. lt is pertinent to note that the respondents have raised various demands

from the complainant, as mentioned herein before, on their own whims

and fancies and not in accordance with the time linked plan mentioned

in the application. The complainant is appalled by the fact that the

respondent is demanding 20% interest of the delayed payments, if any.

Page 6 of 37
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10. It is submitted that upon non-completion of the project on tim

complainant made numerous requests to the respondent with resp

the procurement of various approvals/documents/ licenses o

project. It is further submitted that the complainant never recei

clear answer from the respondent and all the responses received

the respondent were vague and deflective in nature.

11.At the time of execution of the application of the rental pool se

apartment, the complainant had objected towards the highly tilte

one-sided clauses of the application, however, the respondent t

down the concerns of the complainant and curtly informed that the

and conditions in the application are standard clauses and thu

changes can be made. A bare perusal ofthe application unravels th

terms and conditions imposed on the complainant were totally bia

so far as the disparity between the bargaining power and status

parties, tilted the scale in the favour of the respondent.

12. Furthermore, since the respondent was in a dominant position,

fabricated the application according to their whims and fancies. F

the clauses of the Buyer Agreement, discussed hereinafter, would

the totally unfair and abusive terms imposed on the buyers:

(a] CIause 7.4 envisages that in case of a delay or default in

payment ofthe instalments by the complainant, the complainant

be liable to pay interest at the rate of 20% per annum from th

that it is due for payment till the date of actual payment thereo

respondent further arbitrarily has given itself the right to can

allotment and terminate the agreement us the due instalm

beyond a period of 90 days from the due date.

Complaint No.2294l

, the

019

ct to

the

eda

nt

iccd

and

rncd

t the

d in

f thc

they

wof
how

king

shall

date

rnls

, no

The

Ithe

nt is

Page ol 37

/\.



RERA
URUGRAl\/

Complaint No. 2294l2019

I Another example of the one sided agreement and unreasonable

clauses of the respondent's application form is clause 13 of the

application which reads as follows:

"...the Allottee ogrees that if it fails, ignores or neglects to take the possession of the

sqid Rental Pool Service Apartment in accordonce with the Notice of Possession sent
by the Compont, the Allottee sholl be lioble to pay additional charges equivalent to

Rs. 20/- (Rupees Twenly only) per sq.ft. on the Super Area per month of the soid

Rentol Pool Service Serviced Aportment ("Holding Charges"). The Holding charges

sholl be in oddition to the stondard mointenance cost ofthe idle Rental Pool Service

Apartment as determined by the Company and not related to any other
charges/consideration as provided in this Agreement, ln addition, the Company mqy

at its sole discretion, although not obliged, ot its sole discretion concel the qllotment

ot any time after the expiry of 120 dols from the date of the Notice of Possession in
case the Allottee fails to take possession ofthe said Rentql Pool Serviced Apartment."

) The respondent has unilaterally reserved the sole discretion to decide

the fallout of their own default in timely delivering of the possession

of the rental pool service apartment. The respondent has inserted a

non-specific draconian force majeure clause to protect itself in all

circumstances and that too after taking advantage of 180 days grace

pe riod;

) The manner in which the respondent exercised arbitrary power is

further seen from clause 7, which stipulates that the purchaser has

mandatorily to pay interest @ 20% simple interest per annum on the

delayed payment, while the respondent arbitrarily reserves to

themselves the sole discretion to even terminate the agreement if the

payment is delayed. However, at the same time whenever respondents

are in breach/default, it has absolved itself from payment of any

interest whatsoever and is offering a meagre rental pool service

apartment Rs. 20/- per sq. yard of the plot area per month for the

entire period of such delay. The buyer agreement further reflects the

Page B of 37
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abuse on part ofthe respondent making timely payment as the e

of the allotment. However, by tactfully creating for themselv

power as reflected under buyer agreement, on a single minor d

on the part of the complainant, the respondent would ca

terminate the allotment.

(eJ'Ihe manner in which the arbitrary power has been further exe

by the respondent is seen from various clauses of the buyer agree

which the respondent in its sole discretion reserves to itself, the

to modify/charge the layout of the building plan, the location, a

the rental poolservice apartment and the same is made binding

purchaser, Similarly, it is evident from this clause how the respo

has stifled/silenced the voice ofthe buyers, by reserving the righ

various crucial decisions which have serious impact on the b

right are to be taken at the "Sole Discretion" of the deve

respondent.

13. A bare perusal of the above clauses highlight the one-sided arb

agreement and the abuse of dominant position is all pervasive i

terms and conditions of the buyer agreement executed b

respondent vide various clauses imposing all the liabilities o

complainant, while conveniently relieving itself from all obligatio

its part.

14. 'l'he respondent has chosen to ignore the requests made b

complainant and have not even bothered to acknowledge or respo

the requests. The respondent, in utter disregard of their responsibi

have left the complainant in lurch and the complainant has been

to chase the respondent for seeking possession of rental pool se

IV
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artment. Thus, the complainant has no other option but to seek justice

m this hon'ble authority and hence the present complaint petition.

cf sought by the complainants:

D

c(

e complainants have sought following relief[s];

rect the respondents to refund

mplainant along with interest at

D

vn]ent till the date of refLrnd.

rect the respondent to not give effect to unlawful clauses incorporated

the Buyer's Agreement

rect the respondent to pay the litigation cost.

eply by respondent:

pondents by way of written reply made following submissions:

at the complaint is neither maintainable nor tenable and is liable to be

t-rightly dismissed. The buyer's agreement was executed between the

mplainant and the respondent prior to the enactment of the Real

tate (Regulation and Development) Act,201,6 and the provisions laid

wn in the said Act cannot be applied retrospectively.

t this Hon'ble Authority does not have the jurisdiction to try and

cide the present complaint. That the complaint is not maintainable as

e matter is to be referred to arbitration as per the Arbitration and

nciliation Act, 1996 in view ofthe fact that buyer's agreement, contains

arbitration clause which refers to the dispute resolution mechanism

be adopted by the parties in the event of any dispute i.e., clause 34 of

e buyer's agreement, and the same is reproduced for the ready

ference of this Hon'ble Authority

Page 10 of 37
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"All or any disputes arising out or touching upon in relqtion to the terms Qf this

Agreement or its termination including the interpretotion ond validity ofthe terms

thereof and the respective rights and obligations of the parties shqll be Settled

omicobly by mutuol discussions foiling which the same shall be settled thfough

rekrence to a sole Arbitrator to be qppointed by o resolution oJ the Bo|rd of
Directors of the Compony, whose decision shall be frnal ond binding upqn the

parties. The allottee hereby conlirms thqt it sholl hove no objection lo the

appointment ofsuch sole Arbitrator even ifthe person so oppointed, is on enPloyee

or Advocate of the Compony or is otherwise connected to the Company and the

Allottee hereby accepts and agrees that this olone sholl not constitute o ground for
challenge to the independence or importiolity ofthe soid sole Arbitrator to cqnduct

the qrbitration. The orbitration proceedings sholl be governed by the Arbitrotion
ond Conciliotion Act, 1996 or any stqtutory amendments/ modificotions tkereto
qnd shall be held ot the Company's olfices or ot q location designated by the soicl

sole Arbitrator in Gurgoon. The language of the qrbitrotion proceedings ohd the

Aword sholl be in English. The company ond the ollottee will shqre the fees of the

Arbitrator in equol proportion".

18. That the complainant has not approached this Hon'ble Authorify with

clean hands and has intentionally suppressed and concealed the maferial

facts in the present complaint. The present compiaint has been filpd by

him maliciously with an ulterior motive and it is nothing but a $hcer

abuse of the process of law. The true and correct facts are as follow]s:

A. That the complainant, after checking the veracity of the pfoject

namely, 'lreo City Central', Sector 59, Gurugram had applied for

allotment of an apartment vide his booking application form.

B. That based on the said application, the respondent vide its Allolment

Offer Letter dated 26.09.2072 allotted to the complainant aparlment

no. R0906 having tentative super area of 908.33 sq.ft for a totql sale

consideration of Rs 1,36,79,897/-. Accordingly, the bqyer's

agreement was executed between the parties to the complaint on

16.09.2013. It is pertinent to mention herein that when thc

complainant had booked the unit with the respondent, the Real

Paee 11
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Estate (Regulation and DevelopmentJ Act,2016 was not in force and

the provisions of the same cannot be applied retrospectively.

That the respondent raised payment demands from the complainant

in accordance with the agreed terms and conditions of the allotment

as well as of the payment plan. The complainant made payment of

some of the instalments on time and then started committing

defaults. It is pertinent to mention herein that the respondent had

raised the fourth instalment demand on 15.04.2015 for the net

payable amount of Rs 13,15,00669. However, the complainant failed

to remit the demanded amount despite reminders dated 13.05.2013,

08.06.2015 and final notice dated 03.07.2015 and the same was

adjusted in the next instalment demand as Arrears.

That the respondent had raised the fifth instalment demand on

20.11..2015 for the net payable amount of Rs. 28,99,028.17. However,

the complainant again failed to remit the demanded amount despite

reminders dated 19.01.2016 & 10.02.2076 and the same was

adjusted in the next instalment demand as arrears.

That vide payment demand dated 28.12.201-5, the respondent raised

the payment demand towards the sixth instalment for net payable

amount of Rs.42,22,176.77. However, the complainant failed to

adhere to his obligation in making payment towards the demanded

amount despite reminders dated 25.01.2016 & 18.02.2016 and the

same was adjusted in the next instalment demand as arrears.

That vide payment demand dated 24.08.201,6, the respondent raised

the payment demand towards the seventh instalment for net payable

amount of Rs. 5 5,47,225.16.However, the complainant again failed to

Page 12 of 37
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13.10.2016 and final notice dated 07.77.2015.

That the possession of the unit was supposed to be offered to the

complainant in accordance with the agreed terms and conditions of

the buyer's agreement. It is submitted that clause 13.3 ofthe buyer's

agreement and clause 38 ofthe schedule-l ofthe booking application

form states that the,

"...subject to force majeure conditions ond subject to the ollottee having complied

with alllormalities or documentation as prescribed by the Compony, the Compony

proposes to olfer the possesslon of the said qpartment to the ollottee wlthin o

period oI 42 months from the dote of opprovol of the Building Plans ond/or

fulf;lment of the preconditions imposed thereunder (Commitment Period). l he

qllotteefurther ogrees and understqnds thatthe company shallbe odditionally be

entitled to o period of780 doys (Crace Period)..."

From the aforesaid terms of the buyer's agreement, it is evident that

the time was to be computed from the date of receipt of all requisite

approvals. Even otherwise construction can't be raised in the abpence

of the necessary approvals. lt is pertinent to mention here that it has

been specified in sub-clause [xv) of Clause 16 of the building plan

dated 05.09.2013 ofthe said project that the Clearance issued hy the

Ministry of Environment and Forest, Government of India has to be

obtained before starting the construction of the proiect. It is

submitted that the environment clearance for construction of the said

pro,ect was granted on '!,2.12.2013. Furthermore, in Clause 1 of Part-

A of the environment clearance dated 12j,220L3 it was stated that

'Consent to Establish' was to be obtained before the start af any

construction work at site. The consent to establish was granted on

07.02.2014 by the concerned authorities. Therefore, the pre-

condition of obtaining all the requisite approvals were fulfilled only

on 07.02.201-4.

eace rf orrz

#" eunuemrrrr Complaint No. 229412019
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H. That in terms of the buyer's agreement the proposed time for handing

over of possession has to be computed from 07.02.2014. Moreover,

as per clause 13.5 of the buyer's agreement, 'extended delay period'

of 12 months from the end of grace period is also required to be

granted to the respondent. The due date to handover the possession

was to elapse on 07.02.2U,9. However, it is submitted that the said

due period was subject to the occurrence of the force majeure

conditions and the complainant complying with the terms of the

allotment. lt is submitted that the complainant had admitted and

acknowledged in clause 13.6 ofthe buyer's agreement that in case the

completion of the apartment is delayed due to the force majeure then

the commitment period and/or the grace period and/or the extended

delay period shall stand extended automatically to the extent of the

delay caused under the force majeure conditions and that the

complainant shall not be entitled to any compensation whatsoever.

I. That on account of non-fulfilment of the contractual obligations by the

complainant despite several opportunities extended by the

respondent, the allotment of the complainant was cancelled and the

earnest money deposited by the complainant along with other charges

were forfeited vide cancellation letter dated 2 3.01.2 017 in accordance

with clause 20 read with clause 7.4 of the buyer's agreement and the

complainant was left with no right, claim, lien or interest whatsoever

in respect of the said booking/allotment, However, on the request of

the complainant, the respondent being a customer-oriented company

has restored the allotment of the unit and the same was intimated to

the complainant vide the email dated 01.02.2077.

Page 14 of 37
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J- That the construction of the tower in which the apartment allotted to

the complainant was located is complete. The complainant is bound to

pay the remaining due amount along with the applicable charges at thc

appropriate stage,

K. That although the tower in which the unit allotted to the complainanr

is located is complete, it is pertinent to mention herein that the

implementation of the said project has been hampered due to non-

payment of instalments by allottees on time and also due to the events

and conditions which were beyond the control of the respondent and

which have affected the materially affected the construction and

progress of the project. Some of the force majeure events/conditions

which were beyond the control of the respondent and affected the

implementation of the project and are as under:

Inability to undertake the construction for approx. 7-8 months

Demonetization: [Only happened second time in 71 years of

independence hence beyond control and could not be foreseen]. The

respondent had awarded the construction of the project to one of the

Ieading construction companies of India. The said contractor/

company could not implement the entire project for approx. T-8

months w.e.f from 9-10 November 2016 the day when the Central

Government issued notiiication with regard to demonetization.

During this period, the contractor could not make payment to the

labour in cash and as majority of casual labour force engaged in

construction activities in India do not have bank accounts and are paid

in cash on a daily basis. During demonetization the cash withdrawal

limit for companies was capped at Rs.24,000 per week initially

Complaint No. 2294l2019
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whereas cash payments to labour on a site of the magnitude of the

project in question are Rs. 3-4 lakhs per day and the work at site got

almost halted for 7-B months as bulk of the labour being unpaid went

to their hometowns, which resulted into shortage of labour. Hence the

implementation of the project in question got delayed due on account

of issues faced by contractor due to the said notification of Central

Government.

Further there are studies of Reserve Bank of India and independent

studies undertaken by scholars of different institutes/universities and

also newspaper reports of Reuters of the relevant period of 2016-17

on the said issue of impact of demonetization on real estate industry

and construction labour. The Reserve Bank of India has published

reports on impact of demonetization. In the report- Macroeconomic

lmpact of Demonetization, it has been observed and mentioned by

Reserve Bank of lndia at page no. 1,0 and 42 of the said report that the

construction industry was in negative during Q3 and Q4 of 2016-17

and started showing improvement only in April 2017.That in view of

the several studies and this report, the said event of demonetization

was beyond the control of the respondent, hence the time period for

offer of possession should deemed to be extended for 6 months on

account of the above.

Orders Passed by National Green Tribunal: ln last four successive

vears i.e.. 201 5-2016-20 17 :2018, Hon'ble National Green Tribunal

has been passing orders to protect the environment ofthe country and

especially the NCR region. The Hon'ble NGT had passed orders

governing the entry and exit of vehicles in NCR region. Also the

Hon'ble NGT has passed orders with regard to phasing out the 10 year

PaEe 76 of 37
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old diesel vehicles from NCR. The pollution levels of NCR region have

been quite high for couple ofyears at the time ofchange in weather in

November every year. The Contractor of the respondent could not

undertake construction for 3-4 months in compliance of the orders of

Hon'ble National Green Tribunal. Due to following, there was a delay

of 3-4 months as labour went back to their hometowns, which resulted

in shortage of labour in April -May 2015, N ovember-December 2016

and November-December 2017. The district administration issued the

requisite directions in this regard. [n view of the above, construction

work remained very badly affected for 6-12 months due to the above

stated major events and conditions which were beyond the control oi

the respondent and the said period is also required to be added for

calculating the delivery date of possession.

iii. That in lhe year 2017 , there was a dispute between the respondent

and the contractor of the prolect on account of which the

construction work ofproject came to a halt and this fact was intimated

to the complainant as well. 0n account of the stoppage of work by the

contractor of the project in question, valuable time to complete thc

construction was lost and the same is covered under the ambit of thc

definition of 'force majeure' as defined in Clause 1 of the Buyer's

Agreement.

Several allottees,

including the complainant, were in default of the agreed payment plan,

and the payment of construction linked instalments was delayed or

not made resulting in badly impacting and delaying thc

implementation of the entire project.

Complaint No. 2294l2019
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v. Inclement Weather Conditions viz. Gurugram: Due to heavy rain[all

in Gurugram in the year 2076 and unfavourable weather conditions,

all the construction activities were badly affected as the whole town

was waterlogged and gridlocked as a result of which the

implementation of the project in question was delayed for many

weeks. Even various institutions were ordered to be shut down/closed

for many days during that year due to adverse/severe weather

conditions. The said period is also required to be added to the timeline

for offering possession by the respondent.

i. That Divisional Commissioner, Gurgaon directed District Town

Planner, Gurgaon to stop construction at site and for nearly two

months the implementation was kept in abeyance. Despite all these

circumstances mentioned above the respondent worked hard and

tirelessly and was able to complete the construction of the apartment

allotted to the complainant.

L. That section 51 of the Indian Contract Act, 1.872 provides that

promisor is not bound to perform, unless reciprocal promisee is ready

and willing to perform. Section 52 of the lndian Contract Act, LgZ2

provides for order ofperformance ofreciprocal promises wherein it is

stated that the order in which reciprocal promises are to be performed

is expressly fixed by the contract, they shall be performed in that

order, In the instant case, the complainant failed to perform its

obligation under the contract for timely payment of instalments.

However, the respondent still fulfilled its obligations. No claim is

maintainable by the complainant against the respondent.

M. That the complainant is a real estate investor who had made the

booking with the respondent with the sole intention of earning quick
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profit in a short span of time. However, on account of slump in the real

estate market, his calculations went wrong and he has now filed the

present baseless, false and frivolous complaint in order to

unnecessarily harass, pressurize and blackmail the respondent to

submit to his unreasonable and untenable demands. The complaint is

liable to be dismissed with hea\1/ costs payable to the respondent.

19. All other averments were denied in toto.

20.Copies ofall the relevant documents have been filed and placed on record.

Their authenticity is not in dispute. Hence, the complaint can be decided

on the basis ofthese undisputed documents and submission made by thc

parties.

E. furisdiction ofthe authority:

21. The plea of the respondent regarding lack ofjurisdiction of the Authority

stands rejected. The authority observes that it has territorial as well as

subject matter jurisdiction to adjudicate the present complaint for the

reasons given below.

E. I Territorial iurisdiction

22, As per notification no. 1/92/2077-7TCP dated 14.1.2.201.7 issued by

Town and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated in Gurugram. ln the present case, the

project in question is situated within the planning area of Gurugram

district. Therefore, this authority has complete territorial jurisdiction to

deal with the present complaint.

E. ll Subiect matter iurisdiction

Page 19 ol37
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that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4J[a) is

reproduced as hereunder:

Section 11(4)(o)

Be responsible for all obligotions, responsibilities and functions under the
provisions of this Act or the rules ond regulations made thereunder or to the
allottees as per the ogreement for sole, or to the ossociation of allottees, os the
cose noy be, till the conveyonce of qll the oportments, plots or buildings, as the
cose moy be, to the ollottees, or the common qreos to the association ofallottees
or the competent authority, os the cqse may be;

Section 34-Functions of the Authority:

344 of the Act provides to ensure compliance of the obligations cast upon the
promoters, the ollottees ond the real estote agents under this Act qnd the rules
ancl regulations mode thereunder.

24. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance

of obligations by the promoter leaving aside compensation which is to be

decided by the adiudicating officer if pursued by the complainants at a

later stage.

F. Findings on the obiections raised by the respondents:

F,l Obiection regarding iurisdiction of the complaint w.r.t the

apartment buyer's agreement executed prior to coming into force

of the Act.

2 5. The respondent submitted that the complaint is neither maintainable nor

tenable and is liable to be outrightly dismissed as the apartment buyer's

agreement was executed between the parties prior to the enactment of

the Act and the provision of the said Act cannot be applied

retros pectively.

Page 20 of 37
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26.The authority is of the view that the provisions of the Act are quasi

retroactive to some extent in operation and would be applicable to the

agreements for sale entered into even prior to coming into operation of

the Act where the transaction are still in the process of completion. 'l'he

Act nowhere provides, nor can be so construed, that all previous

agreements would be re-written after coming into force of the Act.

Therefore, the provisions of the Act, rules and agreement have to be read

and interpreted harmoniously. However, if the Act has provided for

dealing with certain specific provisions/situation in a specific/particular

manner, then that situation will be dealt with in accordance with the Act

and the rules after the date of coming into force of the Act and the rules.

Numerous provisions of the Act save the provisions of the agreements

made between the buyers and sellers. The said contention has becD

upheld in the landmark judgment of Neelkamal Realtors Suburbon Pvt.

Ltd. Vs. UOI and others. (W.P 2737 of 2017) dectded on 06.L2.2017 and

which provides as under:

"119. Under the provisions of Section 18, the delqy in handing over the
possession would be counted from the date mentioned in the
ogreement for sale entered into by the promoter and the ollottee
prior to its registrotion under RERA. Under the provisions of RERA,

the promoter is given a facility to revise the date of completion of
project ond declore the some under Section 4. The REPI, does not
contemplote rewriting of controct between the fat purchoser ond
the promoter...

122. We have qlreqdy discussed thot above stated provisions of the REpl.
are not retrospective in noture. They moy to sone extent be hqving
a retrooctive or quasi retrooctive eJfect but then on thot ground the
validity of the provisions of REM cannot be challenged. Ihe
Porlioment is competent enough to legislote low having
retrospective or retroactive elfect. A low can be even framed to affect
subsisting / existing controctual rights between the parties in the
larger public interest. We do not have ony doubt in our mind that the
REPl has been fromed in the larger public interest after o thorough
study qnd discussion made qt the highest level by the Stonding
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Committee ond Select Committee, which subnitted its detailed
repotts."

27. Also, in appeal no. 1,73 of 201,9 titled as Mdgic Eye Developer Pvt. Ltd,

Vs, lshwer Singh Dahiya, in order dated L7.72.2079 the Haryana Real

Estate Appellate Tribunal has observed-

"34. Thus, keeping in view our aforesaicl discussio[, we are of the
considered opinion that the provisions of the Act are quosi
retroactive to some extent in operotion qnd will be apolicable to the
agreements for sale entered into even prior to coming into operotion
ofthe Act where the transoction are still in the process ofcompletion.
Hence in case of delay in the offer,/delivety of possession qs per the
terms ond conditions ofthe agreement for sale the allottee shall be

entitled to the interest/deloyed possession charges on the
reosonoble rote of interest as provided in Rule 15 of the rules and
one sided, unfoir ond unreosonable rate ofcompensqtion mentioned
in the agreementfor sale is llable to be ignored."

28. The agreements are sacrosanct save and except for the provisions which

have been abrogated by the Act itself. Further, it is noted that the builder-

buyer agreements have been executed in the manner that there is no

scope left to the allottee to negotiate any ofthe clauses contained therein.

Therefore, the authority is of the view that the charges payable under

various heads shall be payable as per the agreed terms and conditions of

the agreement subject to the condition that the same are in accordance

with the plans/permissions approved by the respective

departments/competent authorities and are not in contravention of any

other Act, rules and regulations made thereunder and are not

unreasonable or exorbitant in nature. Hence, in the light of above-

mentioned reasons, the contention of the respondent w.r.t. iurisdiction

stands rejected.

F.ll, Obiection regarding complainant is in breach of agreement for

A,
non-invocation of arbitration clause

Page 22 o(37



ffi HARER{
*&,eunuennvt Complaint No. 229412019

29. The respondent submitted that the complaint is not maintainable for the

reason that the agreement contains an arbitration clause which refers to

the dispute resolution mechanism to be adopted by the parties in the

event of any dispute and the same is reproduced below for the ready

reference:

"34. Dispute Resolution by Arbitrotion
"All or any clisputes orising out or touching upon in relation to the terms of

this Agreement or its termination including the interpretation ond validity
ofthe terms thereofand the respective rights and obligotions ofthe parties
sholl be settled amicobly by mutual discussions foiling which the same

sholl be settled through reference to q sole Arbitrotor to be appointed by o

resolution of the Boord of Directors ofthe Company, whose decision shqll
be Jinal and binding upon the parties. The allottee hereby confrrms thot it
sholl hqve no objection to the qppointment ofsuch sole Arbiffator even if
the person so appointed, is on employee or Advocqte ofthe Compony or is
othetwise connected to the Company ond the Allottee hereby accepts ond
agrees thot this alone shall not constitute q ground Ior challenge to the
independence or impartiality of the soid sole Arbitotor to conduct the
orbitrqtion. The arbitration proceedings shall be governed by the
Arbitration and Conciliation Act, 1996 or ony stotutory amendments/
modificotions thereto ond sholl be held ot the Compony's offices or ot o
locotion designated by the said sole Arbitrator in Gurgoon. The longuoge
of the arbitration proceedings ond the Award shqll be in English. l'he
compony and the allottee will share the lees of the Atbitrotor in equol
proportion".

30. The authority is of the opinion that the jurisdiction of the authority

cannot be fettered by the existence ofan arbitration clause in the buyer's

agreement as it may be noted that section 79 of the Act bars the

jurisdiction of civil courts about any matter which falls within the

purview ofthis authority, or the Real Estate Appellate Tribunal. Thus, the

intention to render such disputes as non-arbitrable seems to be clear.

Also, section 88 of the Act says that the provisions of this Act shall bc in

addition to and not in derogation of the provisions of any other law for

the time being in force. Further, the authority puts reliance on catena o[
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Hon'ble Supreme Court, particularly in Notionol Seeds

Corporation Limited v, M, Madhusudhan Reddy & Anr. (2012) 2 SCC

506, wherein it has been held that the remedies provided under the

Consumer Protection Act are in addition to and not in derogation of the

other laws in force, consequently the authority would not be bound to

refer parties to arbitration even ifthe agreement between the parties had

an arbitration clause.

31. Further, in Aftab Singh and ors, v, Emaar MGF Land Ltd and ors.,

Consumer case no. 701 of 2015 decided on 13.07.2017, the National

Consumer Disputes Redressal Commission, New Delhi (NCDRC) has held

that the arbitration clause in agreements between the complainant and

builder could not circumscribe the jurisdiction of a consumer. The

relevant paras are reproduced below:

"49. Support to the above view is also lent by Section 79 of the recently
enocted Reol Estote (Regulation ond Development) Act,2016 (for short
"the Reol Estote Act"), Section 79 of the soid Act reads as follows:-

"79. Bar ofjurisdiction - No civil court sholl have jurisdiction to
entertain any suit or proceeding in respect ofony motter which
the Authority or the adjudicoting ofJicer or the Appellqte
Tribunol is empowered by or under this Act to determine ond
no injunction shall be gronted by any court or other authoriql
in respect of ony action taken or to be token in pursuance of
ony power conferred by or under this Act-"

It con thus, be seen thot the soid provision expressly ousts the jutisdiction
ofthe Civil Court in respect ofany matter which the Real Estate Regulatory
Authority, estoblished under Sub-section (1) of Section 20 or the
Adjudicating Ofjicer, appointed under Sub"section (1) ofSection 71 or the
Reql Estote Appellant Tribunal established under Section 43 of the Real
listote Act, is empowered to determine. Hence, in vlew of the binding
dictum of the Hon'ble Supreme Court in A. Ayyoswamy (supra), the
matters/clisputes, which the Authorities under the Real Estote Act are
empowered to decide, are non-arbitroble, notwithstonding an Arbittotion
Agreement between the porties to such motters, which, to a large extent,
are similar to the disputes falling for resolution under the Consumer Act.

56. Consequently,we unhesitqtingly reject the orguments on behalfofthe
Builder ond hold that on Arbitrotion Clouse in the ofore-stated kind of
Agreements between the Complainonts and the Builder cannot
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circumscribe the jurisdiction of q Consumer Fora, notwithstanding the
qmenclments made to Section B ofthe Arbitrotion Act."

32. While considering the issue of maintainability of a complaint before a

consumer forum/commission in the fact of an existing arbitration clause

in the builder buyer agreement, the Hon'ble Supreme Court in case

titled as M/s Emaar MGF Land Ltd. V. Aftab Singh in revision petition

no.2629-30 /20L8 in civil appeal no.23S12-23573 of 2017 decided

on 10.12,20L8 has upheld the aforesaid judgement of NCDRC and as

provided in Article 141 of the Constitution of lndia, the law declared by

the Supreme Court shall be binding on all courts within the territory of

India and accordingly, the authority is bound by the aforesaid view. The

relevant para of the judgement passed by the Supreme Court ,s

reproduced below:

"25. This Court in the series ofjudgments os noticed obove considered the
provisions of Consumer Protection Act, 1986 os well os Arbitrotion Act,
1996 and laid down thqt complaint under Consumer Protection Act being
o special remedy, despite there being an orbitrotion agreement the
proceedings before Consumer Forum have to go on ond no error
committed by Consumet Forum on rejecting the opplicotion. There is
reqson for not interjecting proceedings under Consumer Protection Act on
the strength an arbitration ogreement by Act, 1996. The remedy under
Consumer Protection Act is a remedy provided to a consumer when there
is o clefect in any goods or services. The comploint meons any ollegation in
writing macle by o comploinont hos olso been explained in Section 2(c) of
the Act. The remedy under the Consumer Protection Act is confned to
complaint by consumer as defned under the Act for defect or defictencies
cqused by a service provider, the cheop ond o quick remedy has been
provided to the consumer which is the object and purpose of the Act as

noticed obove."

33. Therefore, in view of the above judgements and considering the

provisions ofthe Act, the authority is ofthe view that complainant is well

within right to seek a special remedy available in a beneficial Act such as

the Consumer Protection Act and RERA Act, 2016 instead ofgoing in for

f{-- an arbitration. Hence, we have no hesitation in holding that this authority
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has the requisite jurisdiction to entertain the complaint and that the

dispute does not require to be referred to arbitration necessarily. In the

light ofthe above-mentioned reasons, the authoriry is of the view that the

objection of the respondent stands rejected.

F.lll Obiections regarding force maiuere

34.The respondents-promoter has raised the contention that the

construction of the tower in which the unit of the complainants is

situated, has been delayed due to force majeure circumstances such as

orders passed by National Green Tribunal to stop construction during

2015-2016-2017 -2018, dispute with contractor, non-payment of

instalment by allottees and demonetization. The plea of the respondent

regardingvarious orders ofthe NGT and demonetisation but all the pleas

advanced in this regard are devoid of merit. The orders passed by NGT

banning construction in the NCR region was for a very short period of

time and thus, cannot be said to impact the respondent-builder leading

to such a delay in the completion. The plea regarding demonetisation is

also devoid of merit. purther, any contract and dispute between

contractor and the builder cannot be considered as a ground for delayed

completion of project as the allottee was not a party to any such contract.

AIso, there may be cases where allottees has not paid instalments

regularly but all the allottees cannot be expected to suffer because of few

allottees. Thus, the promoter respondent cannot be given any leniency

on based ofaforesaid reasons and it is well settled principle that a person

cannot take benefit of his own wrong.

t.lV. Obiections regarding the complainants belng investors:

HARERA
GURUGRAI\I
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35. It is pleaded on behalf of respondents that complainants are investors

and not consumers. So, they are not entitled to any protection u nder the

Act and the complaint filed by them under Section 31 of the Act, 2016 is

not maintainable. It is pleaded that the preamble of the Act, states that

the Act is enacted to protect the interest of consumers of the real estate

sector. The Authority observes that the respondents is correct in stating

that the Act is enacted to protect the interest of consumers of the real

estate sector. It is settled principle of interpretation that preamble is an

introduction ofa statute and states the main aims and objects ofenacting

a statute but at the same time, the preamble cannot be used to defeat the

enacting provisions of the Act. Furthermore, it is pertinent to note that

any aggrieved person can file a complaint against the promoter iF the

promoter contravenes or violates any provisions of the Act or rules or

regulations made thereunder. Upon careful perusal of all the terms and

conditions ofthe buyer's agreement, it is revealed that the complainants

are buyers and paid considerable amount towards purchase of subject

unit. At this stage, it is important to stress upon the definition of term

allottee under the Act, and the same is reproduced below for ready

reference:

"Z(d)'ollottee' in relation to o reql estote project meqns the person to whom
o plot, oportmentor building, os the cose moy be, hos been qllotted, sold(whether
os freehold or leasehold) or otherwise tronsferred by the promoter, and includes

the person who subsequently ocquires the soid allotment through sale, transfer
or otherwise but does not include a person to whom such plot, opartment or
building, os the cose moy be, is given on rent."

36. In view of above-mentioned definition ofallottee as well as the terms and

conditions of the flat buyer's agreement executed between the parties, it

is crystal clear that the complainants are allottees as the subject unit

allotted to them by the respondents/promoters. The concept ofinvestor

Complaint No. 2294l2019
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is not deFined or referred in the Act of 2016. As per definition under

section 2 of the Act, there will be 'promoter' and 'allottee' and there

cannot be a party having a status of investor'. The Maharashtra Real

Estate Appellate Tribunal in its order dated 29,01.2019 in appeal

N o.0006000000010557 titled as M/s Srushti Sangam Developers Pvt

Ltd. Vs Sarvapriya Leasing (P) Ltd. and anr. has also held that the

concept of investor is not defined or referred in the Act. Thus, the

contention of promoter that the allottees being an investor are not

entitled to protection of this Act also stands rejected.

G. Entitlement ofthe complainants for refund:

G.l Direct the respondents to refund the entire amount paid by the

complainant along with interest at prescribed rate from the date of

payment till the date of refund,

37. That the complainant booked a unit in the project of the respondent

namely, "lreo City Central" and was allotted a unit bearing no. R0906,9th

I.-loor, R tower vide allotment lelter 26.09.2U,2. Thereafter, a BBA was

executed between the parties on 76.09.2013. However, the respondent

vide letter dated 23.01.20L7 cancelled the unit of complainant on

account of non-payment of dues. But on payment of dues, the

management as a special case, approved the restoration of unit on

01^.0?.2017.

'lhe respondent promoter vide clause 13.3 of the buyer's agreement

executed inter se parties, had proposed to handover the possession of

the subject apartment within a period of 42 months from the date of

approval of buildlng plans and/or fulfilment of the preconditions

imposed thereunder plus 180 days grace period for unforeseen delay

38.
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beyond the control of the company i.e., the respondents/promoters. It

was contended on behalf of the respondent that the due date for delivery

of possession of the allotted unit should be calculated from the date of

consent to establish i.e., 07 .02.2014 as it was the last pre-condition rhat

was fulfilled.

39. The apartment buyer's agreement is a pivotal legal document which

should ensure that the rights and liabilities of both builders/promoters

and buyers/allottee are protected candidly. The apartment buyer's

agreement lays down the terms that govern the sale of different kinds of

properties like residentials, commercials etc. between the buyer and

builder. It is in the interest of both the parties to have a well-drafted

apartment buyer's agreement which would thereby protect the rights of

both the builder and buyer in the unfortunate event ofa dispute that may

arise. It should be drafted in the simple and unambiguous language

which may be understood by a common man with an ordinary

educational background. It should contain a provision with regard to

stipulated time of delivery of possession of the apartment, plot or

building, as the case may be and the right ofthe buyer/allottee in case of

delay in possession of the unit. In pre-RERA period it was a general

practice among the promoters/developers to invariably draft the terms

of the apartment buyer's agreement in a manner that benefited only the

promoters/developers. It had arbitrary, unilateral, and unclear clauscs

that either blatantly favoured the promoters/developers or gave them

the benefit of doubt because of the total absence of clarity over thc

fr mauer.

40. The authority has gone through the possession clause oI the agreement.

At the outset, it is relevant to comment on the pre-set possession clause
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of the agreement wherein the possession has been subjected to all kinds

of terms and conditions of this agreement and the complainant not being

in default under any provisions of this agreements and in compliance

with all provisions, formalities and documentation as prescribed by the

promoter. The drafting of this clause and incorporation of such

conditions are not only vague and uncertain but so heavily loaded in

favour of the promoter and against the allottee that even a single default

by the allottee in fulfilling formalities and documentations etc. as

prescribed by the promoter may make the possession clause irrelevant

for the purpose of allottee and the commitment date for handing over

possession loses its meaning. The incorporation of such clause in the

apartment buyer's agreement by the promoter is just to evade the

liability towards timely delivery of subject unit and to deprive the

allottee of his right accruing after delay in possession. This is just to

comment not as to how the builder has misused his dominant position

and drafted such mischievous clause in the agreement and the allottee is

left with no option but to sign on the dotted lines.

41. The respondent promoters have proposed to handover the possession of

the subject apartment within a period of 42 months from the date of

approval of building plans and/or fulfilment of the preconditions

imposed thereunder plus 180 days grace period for unforeseen delays

beyond the reasonable control of the company i.e., the

respondents/promoters.

42.Further, in the present case, it was submitted by the respondent

promoters that the due date of possession should be calculated from the

date of consent to establish which was obtained on 07.02.2014, as it is

the last of the statutory approvals which forms a part of the

Complaint No. 2294/2019
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preconditions. The authority in the present case observed that,

respondents have not kept the reasonable balance between his o

rights and the rights of the complainants/allottees. The respondents

have acted in a pre-determined and preordained manner. The

respondents have acted in a highly discriminatory and arbitrary manner.

The unit in question was allotted to the complainant on 16.03.2 013. The

date of approval of building plan was 05.09.2 013. It will lead to a logical

conclusion that the respondents would have certainly started the

construction of the project. 0n a bare reading of the clause 13.3 of thc

agreement reproduced above, it becomes clear that the possession in thc

present case is linked to the "fulfilment of the preconditions which is so

vague and ambiguous in itself. Nowhere in the agreement it has been

defined that fulfilment of which conditions forms a part of the pre-

conditions, to which the due date of possession is subjected to in the said

possession clause. If the said possession clause is read in entirety, the

time period of handing over possession is only a tentative period for

completion of the construction of the flat In question and the promoters

are aiming to extend this time period indefinitely on one eventuality or

the other. Moreover, the said clause is an inclusive clause wherein the

"fulfilment of the preconditions" has been mentioned for the timely

delivery of the subject apartment. It seems to be just a way to evade thc

liability towards the timely delivery ofthe subject apartment. According

to the established principles of Iaw and the principles of natural justice

when a certain glaring illegality or irregularity comes to the notice of the

adludicator, the adiudicator can take cognizance of the same and

adjudicate upon it. The inclusion of such vague and ambiguous types of

clauses in the agreement which are totally arbitrary, one sided and

the

wn
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totally against the interests ofallottees must be ignored and discarded in

their totality. In the light of the above-mentioned reasons, the authority

is of the view that the date of sanction of building plans ought to be taken

as the date for determining the due date of possession of the unit in

question to the complainant.

43.Here, the authority is diverging from its earlier view i.e., earlier the

authority was calculating/assessing the due date of possession from date

approval of firefighting scheme (as it the last of the statutory approval

which forms a part of the pre conditions) i.e.,27 .11.2014 and the same

was also co ns ide red /observed by the Hon'ble Supreme Court in Civil

Appeal no. 5783 of 2019 titled. as ?RfO Crace Realtech PvL Ltd' v/s

Abhishek Khanna and Ors.' by observing as under:

"With the respect to the same project, qn oportment buyer fled a complaint under

Section 31 of the Real Estate (Regulation & Development) Act. 2016 (RERA Act) reod

with rule 28 ol the Haryano Real Estou (Regulation & Development) rules,2017

before the Horyona Reol Estqte Regulqtory Authority, curugrqm (REM). ln this

case, the authority vide order dated 12.03.2019 held thot since the environment

clearonce t'or the projectcontoined a pre-condition for obtoining fire safety plan duly

approved by the lre deportment before the storting construction, the due date of
possession would be required to be computed from the date offre approval granted

on 27.11.2014, which would come to 27.11.2018. Since the developer had failed to

fulfil the obligation under Section 11(4)(o) of this Act, the developer was lioble under

proviso to Section 1B to pay interest ot the prescribed rote of 10.750k per onnum on

the amount deposited by the complainant, upto the dote when the possession wos

offered. However, keeping in view the stotus olthe project, qnd the interest of other

ollottees, the authoriry was of the view that refund cannot be allowed ot this stage.

The developer wqs directed to handover the possession of the apartment by

30.06.2020 os per the registrotion certifcote for the project."

44. 0n a bare reading ofthe said clause ofthe agreement reproduced above,

it becomes clear that the possession in the present case linked to the

"fulfilment of the preconditions which is so vague and ambiguous in

n ltsell Nowhere in the agreement it has been defined the fulfilment of

[V wnicn conditions forms a part of the pre-conditions, to which the due
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date ofpossession is subiected to in the said possession clause. If the said

possession clause is read in entirety, the time period of handing over

possession is only a tentative period for completion of the construction

of t flat in question and the promoters are aiming to extend this time peri

indefinitely on one eventuality or the other. Moreover, the said clause is

inclusive clause wherein the "fulfilment of the preconditions" has been

mentioned for the timely delivery of the subject apartment. It seems to

be just a way to evade the liability towards the timely delivery of the

subject apartment. According to the established principles of law and the

principal of natural.iustice when a certain glaring illegality or irregularity

comes to the notice of the adjudicator, the adjudicator can take

cognizance of the same a adjudicate upon it. The inclusion of such vague

and ambiguous types of clause in the agreement which are totally

arbitrary, one sided and totally against the interests of the allottees must

be ignored and discarded in their totality. In t light of the above-

mentioned reasons, the authority is of the view that the da of sanction ol
building plans ought to be taken as the date for determining the due date

of possession of the unit in question to the complainant. Accordingly, in

the present matter the due date of possession is calculated from the date

approval of building plan i.e., 05.09.2013 which comes out to be

05.03.2077.

45. Keeping in view the fact that the allottee complainant wishes to

withdraw from the project and demanding return ofthe amount received

by the promoter in respect of the unit with interest on failure of the

/f..--promoter to complete or inability to give possession of the unir in

accordance with the terms of agreement for sale or duly completed by

Complaint No. 229412019
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the date specified therein. The matter is covered under section 18(11 of

the Act of 2016.

46. The occupation certificate/completion certificate of the project where

the unit is situated has still not been obtained by the respondent-

promoter. The authority is of the view that the allottee cannot be

expected to wait endlessly for taking possession of the allotted unit and

fbr which he has paid a considerable amount towards the sale

consideration and as observed by Hon'ble Supreme Court of India in lreo

Grace Realtech Pvt. Ltd. Vs. Abhishek Khanna & Ors', civil appeal no'

5785 o12019, decided on 17.01.2021

"" .... The occupotion certilcate is not avqiloble even as on dote' which

clearly amounts to deficiency ofservice.The qllottees connot be made to

woit indefinitely for possession oI the opartments allotted to them' nor

con Lhey be bound to take the opartments in Phose 1 ofthe project '."."

47, trurther in the judgement of the Hon'ble Supreme Court of lndia in the

cases of /Vewtech Promoters and Developers Private Limited Vs State

of l).P, and ors. (supra) reiterated in case of M/s Sano Realtors

Private Limited & other Vs Ilnion of India & others SLP (Civil) No'

13005 of 2020 decided on 72.05.2022 and observed that:

25.The unquolified right of the oltottee to seek refund referrcd Under Section

1B(1)(a) and Section 1g(4) of the Act is not dependent on ony contingencies

or stipulations thereof. lt appeors that the legislature hos consciously

provided this right of refund on demqnd as an unconditionql absolute right

to the allottee, if the promoter foils to give possession of the aportment plot

or building within the time stipulated under the terms of the agreement

regardless of unforeseen events or stay orders of the Court/Tribunal, which

is in either woy not otffibutable to the ollottee/home buyer' the promoter is

under an obligation to refund the amounton demand with interest atthe rate

prescribed by the Stote Government including conpensation in the manner

provided under the Act with the proviso thot if the ollottee does not wish to

withdtow from the project, he shotl be entitled Ior interest for the period of

deloy tilt hqnding over possession at the rate prescribed
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48.The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and

regulations made thereunder or to the allottee as per agreement for sale

under section 11(4J(aJ. The promoter has failed to complete or unable ro

give possession ofthe unit in accordance with the terms ofagreement for

sale or duly completed by the date specified therein. Accordingly, thc

promoter is liable to the allottee, as the allottee wishes to withdraw from

the project, without prejudice to any other remedy available, to return

the amount received by him in respect of the unit with interest at such

rate as may be prescribed.

49. This is without prejudice to any other remedy available to the allottee

including compensation for which allottee may file an application for

adiudging compensation with the adiudicating officer under sections 7l
& 72 read with section 31( 1) of rhe Act oF 2016.

50. The authority hereby directs the promoter to return the amount received

by him i.e., Rs. 1,07,02,584.69/- [inadverrently menrioned as Rs.

1,07,44,416/- in proceedings d,ated 06.70.2022 and the same srands

corrected by this order) with interest at the rate of 10.000/o [the State

Bank of India highest marginal cost oflending rate (MCLR) applicable as

on date +20lo) as prescribed under rule 15 of the Haryana Real Estate

(Regulation and Development] Rules, 2017 from the date of each

payment till the actual date of refund of the amount within the timelines

provided in rule 16 ofthe Haryana Rules 2077 ibid.
/1

/ Q--e-n oirrrt the respondent to not give ellEct to unlawful clauses

incorporated in the Buyer's Agreement
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51. The above-mentioned relief sought by the complainant was not pressed

during the arguments. The authority is of the view that the complainant

does not intend to pursue the above-mentioned relief sought' Hence' the

authority has not raised any findings w r't to the above-mentioned reliei

G.lll Direct the respondent to pay legal costs incurred by the

complainants

52. The complainant in the aforesaid relief is seeking relief w'r't

compensation. Hon'ble Supreme Court of lndia in civil appeal nos 6745-

6749 of 202L titled as M/s Newtech Promoters and Developers PvL

Ltd. V/s State of UP & Ors. (decided on 17112021)' has held that an

allottee is entitled to claim compensation under sections 12' 14' 18 and

section 19 which is to be decided by the adjudicating officer as per

section 71 and the quantum of compensation shall be adjudged by the

adjudicating officer having due regard to the factors mentioned in

section 72. The adjudicating officer has exclusive jurisdiction to deal with

the complaints in respect ofcompensation' Therefore, the complainant is

advised to approach the ad,udicating officer for seeking the relief of

compensation.

H. Directions ofthe Authority:

53. Hence, the authority hereby passes this order and issue the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoters as per the functions entrusted to the

Authority under Section 34(ll of the Act of 2016:

i. The respondent/promoter are directed to refund the amount i e '

Rs. 1,07,02,584.69/- received by them from the complainants

along with interest at the rate of 10.00% p a' as prescribed under
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rule 15 ofthe Haryana Real Estate (Regulation and DevelopmentJ

Rules, 2017 from the date of each payment till the actual date of

refund of the amount.

ii. A period of90 days is given to the respondent to comply with the

directions given in this order and failing which legal

consequences would follow'

iii.Therespondentisfurtherdirectednottocreateanythird-partlz

rights against the subiect unit before full realization of the paid-

up amount along with interest thereon to the complainants' and

even il any transfer is initiated with respect to subject unit' the

receivable shall be first utilized for clearing dues of allottee-

comPlainants.

54. Complaint stands disPosed off'

55. File be consigned to the registry'

IAshok
Me

n)

Haryana Real Estate Regula ry AuthoritY,

vl- 5-----2
(Viiay f;1umar GoYal)

Member
Gurugram

Dated: 06.10.2022
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