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Complaint No, 2032 of 2018 and
athers

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM
Date of decision:  13.09.2022
NAME OF THE ANSAL HOUSING & CONSTRUCTION LTD.
BUILDER
FROJECT NAME —AHS&L HEIGHTS 86
- Case No. -'4 ‘I--l"j’-"étase title
No. i‘
1. |CR/2032/2018| MR umsmréq GHOSH DASTIDAR AND MRS ANANYA
GHOg Qﬁ‘rm.m }.s ANSAL'HOUSING AND CONSTRUCTION
AT i LMITED =l
2. |CR/2049/2018 mf yﬁﬂurb mﬁhﬂﬁ&q D MRARBIT MITTAL V /s ANSAL
HOUSING AND EﬂHS{IﬂJETI{JH LIMITED
3. | CR/2070/2018 é u;af; ffﬁ;u ATTA AND-MRS KANCHAN BALA V/s
It m A ING AND GONSTRUCTION LIMITED
4. | CR/2084/2018 ﬁlﬁrﬂmﬁi LEL AND MRS ANITA RANI V/s ANSAL HOUSING
WA JAND € NSTRUCTION LIMITED
5. | CR/2085/2018 SHSINGH T AN AND MR |EETU SINGH
UHANY/sANSAL HOUSING AND CONSTRUCTION
Scmert** | IMITED _
6. |CR/2105/2018| _”ilm mﬁ@a g VWV /s ANSAL HOUSING AND
e\ CTION LIMITED
7. |CR/2125/2018 Mﬂ HMFSHKUMTAHWﬂR V /s ANSAL HOUSING AND
qnnsTﬂum‘mH LIMITED |
8. | CR/2224/2018 | RUCHI SINGH AND SNEH LATA SINGH V/s ANSAL HOUSING |
AND CONSTRUCTION LIMITED
9. |CR/2444/2018 | MRSSHILPA KAPOOR AND MR NAVEEN KAPOOR V//s ANSAL
| ]-lDUEINE AND CON ETRUETIEH LIMITED
10. |CR/2462/2018 | MR AJAY KAUSHIK AND MRS SHWETA KAUSHIK V/s ANSAL
HOUSING AND CONSTRUCTION LIMITED
11. |CR/2493/2018 | MRS PRITIKA VATS V/s ANSAL HOUSING AND CONSTRUCTION
LIMITED
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oy GUEUGRM"A others
1Z. | CR/2510/2018 MR VINEET KUMAR DANGRI AND MRS MAMTA DANGRI ¥is
ANSAL HOUSING AND CONSTRUCTION LIMITED
13. | CR/2517/2018| MR SANDEEP BAISWAR SINGH AND MRS ANJU SINGH V /s
ANSAL HOUSING AND CONSTRUCTION LIMITED
14. | CR/22/2019 | MRSUMEET BHATIA MRS AASTHA ARORA AND MR ROHIT
KUMAR BHATIA V/s ANSAL HOUSING AND CONSTRUCTION
LIMITED
15. | CR/32/2019 | MR JAGAN KUMAR V/s ANSAL HOUSING AND CONSTRUCTION
= LIMITED
16, | CR/36/2019 MRS KAVITA RANLAND MR MEDHAVEESH CHOPRA V/s
ANSAL HD_H!EE{EAHD CONSTRUCTION LIMITED
17. | CR/39/2019 | MRDSMISHRAAND MRS SOMA DEVI MISHRA V/s ANSAL
HOU. AND  CONSTRUCTION LIMITED
18. | CR/43/2019 ﬂt@ﬁr ) "HOUSING AND CONSTRUCTION
A VTED
19. | CR/56,/2019 .am ﬂ#ﬂaﬂm Eqm: AND CONSTRUCTION
_ : = =
20. | CR/66/2019 | | . (MRS SHEﬂme*:-.H{iﬁ“ﬁm v% |. H{IT_ISEHG AND
;: HEI‘RHET! ﬁ'-'L
21.  CR/70,/2019 ruﬁi Hlfsums: TANDON A g; POONAM TANDON V/s
! HOUSING ANDy RUCTION LIMITED
| 22. | CR/135/2019 3 MMHLHSJME T/5ANSAL HOUSING AND
| \\*’* 'E ON LIMITED
23 | CR/154/2019 | MRS P.ﬁ. 'ﬂﬁT.lR AND MR AJIT PAL SINGH /s ANSAL
| S D GONSTRUCTION LIMITED
24. | CR/159/2019 -'H VI H-YADAVAND MRS IYOTISANA YADAY V/s
‘&Ht'}&l,, Ijﬂu;lﬂﬁ ,u_m CONSTRUCTION LIMITED
25. | CR/176/2019 | WMES SABNK  GOYAL ARD'MR NARENDRA GUPTA V/s ANSAL
HOUSING AND CONSTRUCTION LIMITED
26. | CR/299/2019 | MRS GARIMA ARORA AND MR ANIMESH ARORA V/s ANSAL
HOUSING AND CONSTRUCTION LIMITED
27. | CR/350/2019 MRS UMA RATHORE V/s ANSAL HOUSING AND
| { CONSTRUCTION LIMITED
28. | CR/360/2019 MR SHAKSHI SHINGHAL AND MRS SHWETA BANSAL V/s

ANSAL HOUSING AND CONSTRUCTION LIMITED
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29. | CR/374/2019 | MRAMIT JEED AND MRS SAl DEEKSHA V/s ANSAL HOUSING |
AND CONSTRUCTION LIMITED

30. | CR/406/2019 | MR JASWANT SINGH PATHANIA AND MR SACHIN PATHANIA
Vs ANSAL HOUSING AND CONSTRUCTION LIMITED

31. | CR/408/2019 | MR RAVIGUPTA V/s ANSAL HOUSING AND CONSTRUCTION |
LIMITED

32. | CR/415/2019 MR YASH PAL ARORA V/s ANSAL HOUSING AND
CONSTRUCTION LIMITED

33. | CR/599/2019 | MR SUJAN SINGH AND MRS POONAM YADAV V/s ANSAL
HOUSINGAND CONSTRUCTION LIMITED

34. | CR/651/2019 | MR SUMIT Ya

DAL
joid

AV V£S5 ANSAL HOUSING AND CONSTRUCTION |
S0 LIMITED

FAAND MRS PROMILA MITTAL V/s

35. | CR/742/2019

36. | CR/971/2019 DGENDER SINGH YADAV RETD V /s ANSAL
SING AND CONSTRUCTION LIMITED
ALRAAND MRS DIVYA KALRA V/s ANSAL
CONSTRUCTION LIMITED

A AND MR ABHINAV KHANNA
) CONSTRUCTION LIMITED
HOUSING AND CONSTRUCTION
ZLIMITED

NSAL HOUSING AND CONSTRUCTION
LIMITED

A BANDUNIAND MR KAPIL BANDUNI
AND CONSTRUCTION LIMITED

42. |CR/2388/2019 | / MRS ARADHANA AGGARWALAND MR SANJAY KUMAR
" AGGARWAL V/s ANSAL HOUSING AND CONSTRUCTION

37. | CR/1412/2019

38. | CR/1607/2019

39. |CR/1637/2019

40. | CR/1809/2019

41. |CR/1826/2019

LIMITED
h . | CR/6678/2019 | MRS POONAM CHAUDHARY V/s ANSAL HOUSING LIMITED |

CORAM:

Shri Vijay Kumar Goyal Member
Shri Ashok Sangwan Member
Shri Sanjeev Kumar Arora Member
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Complaint No. 2032 of 2018 and

—— GURUGEAM others
APPEARANCE:
Ms. Privanka Aggarwal (Advocate) Complainants
Ms, Meena Hooda (Advocate) Respondent
ORDER

Y

This erder shall dispose of all the 43 complaints titled as above filed before
this authority in form CRA/CAO, um_ier section 31 of the Real Estate
[Regulation and Development) A.ct,}iii& (hereinafter referred as “the Act”)
read with rule 2B ofthe Haryanakeﬂﬂmte (Regulation and Development)
Rules, 2017 {hernmaﬁ:e rg@rreq as *J:he I',I.“Eﬁ ) for violation of section
11{4}(a) of the Act Whﬂ‘iﬁh it'is hjjtér aliﬂ. présr:r'rbéd that the promoter shall
be responsible for all its ﬂhhgatlans, reﬁpunsfh'htrea and functions to the
allottees as per the agree Ent-fur sa**e execute in@f se between parties.
The core issues enfaﬁ g frﬂm ifhem ii:ﬁﬂar in nature and the
complainant{s) in the apﬁyé«tefarr&ﬂ ma a‘né allottees of the project,
namely, "Ansal Heights 86" {Ei'al.rp hmsi’ﬂg’cﬂlﬁnﬂ being developed by the
same respondent/ prum?nter J:E' M}s An.sal I;Jgusing & Construction Limited.
The terms and conditions ﬂfﬁn&ﬂ;ﬁe‘f& ai‘l‘@&r{ierﬁs fulerum of the issue
involved in all these cases pertains tofailure on the part of the promoter to
deliver timely pnssesﬂnﬁ af t"'hué umt.ﬁn Eﬁ‘eﬁtlﬁh,*ﬁéeking award of refund
the entire amount along with intertest and the compensation.

The details of the complaints, reply to status, unit no,, date of agreement,
possession clause, due date of possession, total sale consideration, total paid

amount, and relief sought are given in the table below:
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Project Name and | ANSAL HOUSING & CONSTRUCTION LTD “ANSAL HEIGHTS 86" |
Location Sector-86, Gurugram.

Possession Clause: - 31

"The developer shall offer possession of the unit any time, within a period of 42 months from
the date of execution of the agreement or within 42 months from the date of obtaining
all the required sanctions and approval necessary for commencement of construction,
whichever is later subject to timely payment of all dues by buyer and subject tn force majeure
crcumstances as described in clause 32, Further, there shall be a grace period of 6 months
alfowed to the developer over and above HH: gm of 42 months as above in offering the

possession of the unit " -“-r- 'r,_'; =
‘L::J' i

=2 I_.x,ﬁ: [Emphasis supplied)
Occupation certificate: - Not ul:tmued
Note: Grace period s allnwed %\ lt;:h.l,;i«eud while computing due
date of possession. VA Y. = -1
Due date of The due date of possession in the present matters have
possession been calculated from the date of start of construction i.e.,

01.10.2013 being later. Grace period is allowed being
unqualified & included while computing due date of

possession. Accerdingly, the due date of possession
comes out to be 01.10.2017. -

5 Enn;lplalut Reply Sl:atusr.l“ E_Hdl'llt I:Iu.u-'_'iq I_:!atle of BBA ; T«\:jl:al
..-" Sy Y L P
4 I Sl E REGLS n“&’:;'].eéﬂﬂ
sale price
(% (BSP) &
HARE RA | %
) Amount
GURUGRAN paid by the
complainant
(AP)

1. | CR/2032/ 30.09.2019 J-1206 17.11.2012 |BSP‘
2018 E 5? 86,499/
[annexure P1, | [annexure P1, |

pg 20 of |pg. 17 of 1?4 51,403/-
complaint] complaint]

Z. CR/2049/ 10.10.2019 G-1002 17.08.2012 | BSP:
2018 14616844/
| AP:
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16, | CR/36/20 30.09.2019 [-1105 24012013 |BSP:
19 % 58,04,256/-
‘ AF:
[pg 19 ofi[pg 16 of | T59,03.400/-
. complaint] complaint]
'17. | CR/39/20 05022019 | E-1003 01.04.2014 | BSF:
19 % 63,24,898/-
| [pg. 20 of|[pg. 18 of | AP:
complaint] | complaint] 16320457 /-
18. | CR/43/20 29.01.2019 E-lﬂﬂz 08.04.2013 | BSP:
19 T 74,44,548/-
lpg, 2.‘-". of | [pg. 16 of | AP:
‘complaint] complaint] $7449717/-
19. | CR/56/20 10.10.2019 ::Fﬁ_pﬂmh 27.06.2013 | BSP:
19 },._,@ PIERAY o, T 74,44,548/-
S pg 24 of [pg. 15 of | AP:
¥ 4 ,Tﬂ,. 1mmplaint]"\ ‘mmplaint] T74.47.104/-
20. | CR/66/20 | 29.01.2019 | TF-0503 |, 14082012 |BSP:
19 [ | A~ irw \ 1 62,42.933/-
| ' Vlpe 29 of |[pge 19 of AR
1:-,—1 .. | complaint complaint] % 62,39502/-
21. | CR/70/20 12.02.2019 | E C-0402 }'15.09.1{}12 BSP:
19 ‘1:‘ {’*-\li P 177,37,104/-
Ji§ oz 20 of[pg. 17 of | AP
“ g :-mmqglaint] o Lcomplaint] ¥73,99,174/-
22. | CR/135/2 12.02.2019}_B- nmw" 13.07.2012 | BSP:
019 L n $73,35.925/-
-4 J lpg. 15 of | AP
| ir &'! 1-4 l{mmpiaint] 170,20,338/-
s h A
./ L \"u’k “’lef'ﬂ?dﬁrﬁfmﬂt
date:
06.12.2012
[pg. 17 of|[pg 17 of
! Il camplaint] complaint]
23. | CR/154/2 13.02.2019 01-VILLA 19.01.2012 | BSP:
019 %1.75,22.250
J'l‘
L] AP:
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Complaint No. 2032 of 2018 and

GMW others
Ipg 27 of|[pg 16 of| ¥T1,7817609
| complaint] complaint] /-
24. | CR/159/2 05.02.2019 G-0904 12.12.2012 | BSP:
019 152,20,044/-
Ipg: 17 of |[pg. 15 of | AP:
complaint] | complaint] 152,24961/-
25. | CR/176/2 2002.2019 H-0906 27122012 | BSP:
019 T51,02496/-
[pg: 19 of|[pg. 16 of | AP:
; ::umplﬂinﬂ complaint] 148,23.549/-
' 26. | CR/299,/2 20.02.2019 I‘.]E-IH Endorsement | TC:
019 date: 172,20,434/-
%M 15.05.2015 | AP: |
g T72,04,632 /-
| [P 16 of Ipg. 16 of
9" complaint] complaint] L
27. | CR/350/2 ED.HE.EI_.'IIQ" 1 -1G-0805 ™ [~ 14 12:2012 | BSP:
019 &y | = e=2 0 A T51,61,044 /-
" _w._ |[pg 20 of|AP:
1 | complaint] | %53,73.609/-
“"'n, f i
| I!;f:‘p:i-:nrma-lﬂF:l‘lt
~ date:
1402.06.2014
| .—.‘--'.-"".'Lﬁ.""'"., 4
Jpg. 23 of||pg 17 of
- complaint] ___ | complaint]
28. | CR/3602 :340301?_'5]{-05(11 06.09.2012 | BSP:
019 AR W it % 70.68,066,-
Ir\h 17 of \{pg. 15 of | AP:
( -;l "cnmplajm]v:’ ,rvi:umptalntl 170,75,940/-
29. | CR/374/2 26.09.2019 | J-1202 06.12.2012 | BSP:
019 %71,74,909/-
[pg 21 of|[pg. 18 of AP
- complaint] complaint] $71.80,928/-
30. | CR/406/2 10.10.2019 G-0802 12.12.2012 | BSP:
019 151,82,770/-
Ipg. 24 of|[pe. 16 of | AP:
complaint] | complaint] | ¥41,92,690/-
31. | CR/408/2 12.02.2019 F-1002 25.02.2013 | BSP:
! 019 % 55,00,383/-
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|lpg- 19 of | [pg. 16 of| AP:
complaint] complaint] 16161,313/-
32. | CR/415/2 30.09.2019 ]-704 24.08.2012 | BSP:
019 T 68,16,688/-
[pg. 17 of | [pg 14 of | AP
complaint] complaint] 16818,043/-
33. | CR/599/2 05.03.2019 H-0502 17.11.2012 | BSP:
019 152.27,004/-
[pe. 19 of|[pg 16 of | AP
1 complaint] complaint] £52,15401/-
34. | CR/651/2 01.03.2019 . D-0901 09.10.2012 | BSP:
019 AT T 71.62.6816/-
[pe. 20 of|[pg 17 of | AP:
::::-mplaint] complaint] T 7165663/
f'-:"iﬂ fq fl} '{ | Endorsement
.r_:"'l."f ""_i;d._: ft‘\ .\ date:
IS] |l s 96122012
';= A \
.' N Y (e 15 of
. _ald s Tri * _\T{ l,l l]\Tmmpla[nt]
35. | CR/742/2 30, 092:119 1 60303 | |[V'29.07.2012 | BSP:
019 &N Y % 53.40,496/-
| N\ 5 flpe. 21 offlpg 18 of  AP:
\ nmplajnt]‘}"r- complaint] $5345743/-
36. | CR/971/Z 10.09.2019° ,‘l;'a;[_l_ﬂﬂl- 12.09.2012 | BSP:
019 - S ————_— $5080,770/-
| |lpe 19 off[pg. 16 of | AP:
ny : _F!l "~ M complaint] © Pcomplaint] 15069873/
37. | CR/1412/ 1Eﬂ42019rn: D= 1‘1‘]'3’_"i \ 2Z2:10.2012 | TC:
2019 Y USRIV X 77,25,646/-
[pg. 19 of | AF:
complaint] T76,77121/-
Endorsement
date:
13.03.2015
lpe- 24 of|[pg 15 of
complaint] complaint]

<4
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38. | CR/1607/ 23.10.2019 F-0302 09.10.2012 | TC:
2019 T 64,57,954/-
[pg. 21 of|[pg. 19 of | AP:
complaint] complaint] T63,81927/-
Endorsement
date:
08.10.2012
[pg. 15 of
= complaint] bl
29, | CR/1637/ 23.10.2019 uiui 19.09.2012 | TC:
2019 :; ey el T67.70.490/-
Ipe 19 of|[pg 16 of | AP:
.. complaint] | complaint] 267,19,050/- |
40. | CR/1809/ 30.04.2019 ﬂ- C°15.12.2012 | BSP: '
2019 {3-" ey - T46,84,844/-
E [pg 19 Df 1~.[1:|g. 16 of | AP:
=/ | complaint] | complaint] | %5093.454/-
41. | CR/1826/ 02. n'r 2019 {-|"C-0903 | | 29.09.2012 | BSP:
2019 : s % 64,34,042/-
\'::" | [pe. 19 ::-f [pg. 16  of | AP;
- ' ” complaint] mmp!amt] 168,59.910/-
a2. | CR/2388] | 0207.2019% | muz?' 24042015 | BSP:
2019 \.\qh g ¥ 7%, "-u",-*" T 84,89,318/-
[pg 22 of| [pg. 19 of | AP
. complaint complaint] 1 58,79,523 /-
. | CR/6678/ Not filed’ E F-602 E 25.08.2012 | BSP: i
2019 WVe TAV] {a : 161,58,433 /-
‘ . 4 [pe: EE of \[pg- 19 of | AP:
A -| || {complaint]« ‘{-complaint] 158,24.617/-

The aforesaid mmptamm were filed by the complainants against the

promoter on account of violation of the apartment buyer's agreement

executed between the parties in respect of said unit for not handing over the

possession by the due date, seeking award of refund the entire amount along

with interest and compensation.
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Complaint No. 2032 of 2018 and

It has been decided to treat the said complaints as an application for non-
compliance of statutory obligations on the part of the promaoter/ respondent
in terms of section 34(f) of the Act which mandates the authority to ensure
compliance of the obligations cast upon the promoters, the allottee(s) and
the real estate agents under the Act, the rules and the regulations made

thereunder.

The facts of all the complaints filed l;}_t-the complainant(s) /allottes(s)are also

similar. Qut of the above-mentic ﬁ:ase the particulars of lead case
CR/415/2019 Mr Yash Pal A ora Mnsaf Housing and Construction
Limited. are being taken mt‘&iﬂﬂnslﬂﬂrﬁhrﬁqﬁdetermmmg the rights of the
allottee(s) qua refund of the. antire E,Innqhtxi,!nng with interest and

:f ”ff“f,:__ T-C."r,
| | ‘
¥ AN [ L:)i
Project and unit reial;e del:iils; L i

compensation. f

..-1:| lt bﬁ]
The particulars ufthﬁ]::]‘ﬂ}m:i; the details o sa’(p‘%“uﬁsademum the amount

paid by the co mpla:nan%};ﬁh@@nﬁ Iiaﬂdlng overof the possession,

:::::

5r.

M.

Cr/415/2019 Mr Ea.ﬁ Pﬂfr?% é%’l m?gsfng and Construction

Particulars _ ) [\ |
L h 1 ',_." |

Name of the project "Ansal Heights 86", Sector 86, Gurugram.

Total area of the project 12.843 acres |

Mature of the project Group housing colony '

DTCP license no. 48 of 2011 dated 29.05.2011 valid upto |
28.05.2017 |
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5. | Name of licensee Resolve Estate Pvt. Ltd,
6. | Registered/not registered Not registered
[pe. 17 of complaint]
H. | Area of the unit 1690 sq. it
[Egui_l&? of complaint]
9. |Date of execution of buyer's r-f 30
agreement i
10. | Possession clause
.@qﬂ offer possession of the
fth!n a period af 42 months
: !E' f execution of the
it-or with 42 manths from the
f o # ;i.g all the reguired
” ﬁ:pmwl necessary for
ICEITE of construction,
Cwihic o -ﬂ’ later subject to timely
af all dues by buyer and subject to
H A ﬁr u aj ré ciréumstances as described in
- ﬁﬁﬂﬁr‘* there shall be a grure
i M gﬂﬂd—nfﬁ months allowed to the |
E\:} L; | X w&.ﬁ:md above the perifod of 42
months as above in offering the possession nf |
the unit."
(Emphasis supplied)
[pg. 22 of complaint]
11, | Date of start of construction as | 01.10.2013
per customer ledger dated [pg. 35 of complaint]

14.01.2019

Page 13 of 45



HARERA

S Complaint No. 2032 of 2018 and

GURUGRAM DI

12. | Due date of possession 01.10.2017

| (Note: 42 months from date of start of
I construction i.e,, 01.10.2013 being later + 6

! months grace period allowed being
unqualified)

13, | Pelay in  handing over | 1year4 months5 days
possession till the date of filling
of this complaint i.e., 06,02,2019

jer

B bl T
14. | Basic sale consideration as per{ %6 8.50/-
payment plan annexed with BBA'
at page 30 of complaint BT
2 A .
15. | Total sale cﬂnsideratlﬁf:._]gﬁl per
customer ledger o
14.01.2019 on

complaint

16, |Total amount pa d ¥ by’ 4
complainant as per
ledger dated 14.01.201%
34 of complaint

17. | Occupation Certificate

b Htﬂé‘r | '
allinIBFfal=V. ¥ W
B. Factsofthe complaint| [T 1 " 10/

8. The complainant has made the following submissions in the complaint; -

18. | Offer of possession

a. That the complainant is a law-abiding citizen and consumer who has
been cheated by the malpractices adopted by the respondent is stated
to be a builder and is allegedly carrying out real estate development.
Since many years, the complainant being interested in the project

Z
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because it was a housing project and the complainant had needed an
own home for his family,

That the complainant was subjected to unethical trade practice as well
as subject of harassment, flat buyer agreement clause of escalation cost,
many hidden charges which will forcedly imposed on buyer at the time
of possession as tactics and practice used by builder guise of a biased,

arbitrary and one sided, That the executed builder buyer agreement

Py
"ﬂt'-"'r_..

between rESpundent am:[ con

. ﬁq-"'] rkf“'l:fﬂ
.“ﬁ‘, spondent: Lh[.‘rEE all arrangements create

1"!'1

-

darrangement to nl:n
doubt, suspicion, 15"lfl,f’%;.ﬂuzlis.ad Hdus ﬁ!’ Construction Ltd. Have legal

right to collec: munegt{’féip ;ﬂﬂ%{f_@&ﬂkh}nﬂ the fAat no. ]-704, Tower-]|
"Ansal Heights 86" Gu rugraf it Rave Iegal & valid license to develop

W u
this project, # i‘ﬁ th \2, 5
That the based-on-pr mjisa§ h}qﬂ?t made by the respondent,
complainant booked a-3 BH eﬁﬁﬁg 1690 sq. fi, along with

one covered car parking in the unit no, J-704, Tower-] in residential

project "Ansal Heights 86", Sector 86, Gurugram, Haryana. The initial
booking amount of Rs 8,69,000/-(Including Tax) (Rupees eight lakhs
sixty-nine thousand only) was paid through cheque no- 085948 and
085949 dated 27.02.2012 and 15.03.2012.
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Thatthe respondent to dupe the complainant in their nefarious net even
executed flat buyer agreement signed between M/S Ansal Housing &
Construction Ltd. and Mr Yash Pal Arora dated 24.08.2012 just to create
a false belief that the project shall be completed in time bound manner
and in the garb of this agreement persistently raised demands due to
which they were able to extract huge amount of money from the
complainant. N
That it is pertinent ment!utig’ﬁ: '_ “ Elh*at according to the statement the
8,043/-[Rupees sixty-eight lakhs
eighteen thousand fnﬂ’}zﬂaref‘dm te'the respondent till March 2017
and before this bﬂiﬁﬁiﬂ@nﬁhﬂféﬁan 95% amount without

doing apprupr[ate’ w?rnrk on'the 1sa‘la:l pﬁnﬁc’g which is illegal and
arbitrary, y | &

| -

That as per sectiq‘nn:l @{ﬁ] ﬂheﬂe.eEDEstat {Q&ﬁuiptmn and Development)

Act, 2016 {heremd@qi: 1€ omplainant has fulfilled
his responsibility in 5.,‘. L necessar:,r payments in the

complainant paid a sum uf""_ it

manner and within the I:Irne S In the said agreement. Therefore,
the cnmplaxnanﬁ&mﬂ.@ %ﬂf m] hr%@ any of its terms of the
agreement.

1 .'

That complainant-has. paitl ‘311 ’the mﬂ‘a] nts timely and deposited
Rs. 68,18,043 /-(Rupees sixty eight lakhs sighteen thousand forty three
only] that respondent in an endeavour to extract money from allottees
devised a payment plan under which respondent linked more than 35%
amount of total paid against as an advance rest 60% amount linked with
the construction of super structure only) of the total sale consideration

to the time lines, which is not depended or co-related to the finishing of
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flat and internal development of facilities amenities and after taking the
same respondent have not bothered to any development on the project
till date as a whole project not more than 40% and in term of particular
tower just built a super structure only. Extracted the huge amount and
not spend the money in project is illegal and arbitrary and matter of
investigation.

That the builder was started Em'lﬁttuntmn work almost 6 years hack still

prior to the cumirggﬁq '#L-_:_- ' ' _
is submitted th L‘Dm]ﬂa'inant is nut?iahle to incur additional
financial hurdeé nj’ EST due to th delay caused by the respondent.
Therefore, the tﬁpﬂndmt shoul IJiEljp" the GST on behalf of the
complainant but ju "Ire{seﬂ builder t.l;ilﬂl:ﬂ?ﬂie GST from complainant
and enjoy the input ﬁ%tﬁﬁ is'also matter of investigation.
That the respondent has iﬁﬁmgm‘in all kinds of tricks and blatant
illegality in hunkgggn;f dfﬂ:% agﬁﬂ.éu?tha malicious and fraudulent
intention and caused deHl;emte ami mtﬂntiunal huge mental and
physical harassment -of the- tnmpl‘amant and his family and new
possession date given by builder also too long from now December
2021 has been rudely and cruelly been dashed the savoured dreams,
hopes and expectations of the complainant to the ground and the
complainant is eminently justified in seeking return of the entire money

with interest.
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J.  That keeping in view the snail paced work at the construction site and
half-hearted promises of the respondent, the chances of getting physical
possession of the assured unit in near future seems bleak and that the
same is evident of the irresponsible and desultory attitude and conduct
of the respondent, consequently injuring the interest of the buyers

including the complainant who has spent his entire hard earned savings

in order to buy this home and stands at a crossroads to nowhere. The

| %:.:{qﬁuhich the respondent conducted
its business and their lack uf—W&ﬂt in cumpleung the project on
time, has caused the rgoi’gﬁalr\ﬂ _1’ 2 Eat_\fhaannal and emotional loss.

Relief sought by the complainant:= . 2\

The complainant hasﬁqﬁgﬁt Fuilthwingrulief[s] :,. '-r‘

a. Refund entire amu{mt pald’Eerua camérlgh$@§lﬂng with the interest.
b. Passorder for Furﬂi:szic“auﬂlt of tfhe pm]aﬁ-tl:f e

c. Direct the rEEpnndEm" Lo quash nnesidpdc{ama from EBA.

d. Passorder for payment ¢ ﬂrE ﬁS_T Ieumdiﬂbpn"the complainant.

On the date of hearing, the auﬂmr Eﬂ'jrii'amed to the respondent/ promoter
about the cnntravenw ﬂ tﬁﬁ'ﬂ%‘%’?@mmlﬂﬂd in relation to

section 11(4) (a) of the-act te plead guill:_r,mg mt f,n pﬂead guilty.

Reply by the respundan! L

inconsistent and lethargic m;

. The respondent has contested the complaint on the following grounds:

a. That the present complaint is not maintainable in law or on facts. It is
submitted that the present complaint is not maintainable before this
Hon'ble Authority. The complainant has filed the present complaint

seeking refund and interest for alleged delay in delivering possession of
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the unit booked by the complainant. It is respectfully submitted that
complaints pertaining to refund, compensation and interest are to be
decided by the Adjudicating Officer under Section 71 of the Real Estate
(Regulation and Development]) Act, 2016 (hereinafter referred to as “the
Act’ for short) read with Rule 29 of the Haryana Real Estate (Regulation

and Development) Rules, 2017 {hereinafter referred to as “the Rules”)
AP O

RN

action to file the ?r?qﬁ( mr"r'ﬂp!aint 'The present complaint is based on

an erroneous in I_;EI tation-of the proyisions of the Act as well as an

. § =]
}%r?’ mgdihﬂns of the buyer's
y ‘-1

. - , evident from the submissions
A\ A,

M ' d
made in the following ﬁa@@lﬂuf ﬁt’j}résent reply.
That the respnnEE ﬁzm te@ pany registered under the
Companies Act, 1 hav Eﬂt&e& u’i’ﬁﬁe at 606, Indraprakash,

S —

21 Barakhamba ﬁuaﬂ. D[Ew Iie}ﬁ Hﬂuﬂi 'I'he present reply is being

:i
incorrect understaj of eIftE

agreement dated

filed by the respondent through its duly authorized representative
named Mr. Vaibhav Chaudhary whose authority letter is attached
herewith. The above said project is related to Licence No.48 aof 2011
dated 29.05.2011 received from DGTC, Chandigarh over the land

measuring 12.843 Acres details of the same are given in builder buyer
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agreement, situated within the revenue estate of Village Nawada
Fatehpur, Gurugram, which falls within the area of Sector-86, Gurugram,
Manesar Urban Development Plan.

d. That the complainant approached the respondent sometime in the year
Z01Z for purchase of an Independent unit in its upcoming residential
project "Ansal Heights" (h ere[naﬂer “the project”) situated in Sector 86,
Village Nawada, Fatehpur, Gurﬁgg Itis submitted that the complainant

I r g

prior to approaching -..;;-.;1-:_.-. t

independent eng uirLE{gi r

complainant was
i L

including but nnﬁl[ﬁ't{:d o the capaci
development n[’mﬂﬁa e’é’tatthécnmp i

informed declsinn renase the uL :
' ?.
the respondent. N -":-I,r-r- ;h'i"; }\’/’/

e. That thereafter the ﬁniﬁ :?ap I-i@&ti form dated 29.02.2012
applied ta the r ﬂ\ { 'ment of a unit in the
project. The mmplgtnigﬁ.#n‘,‘p@ghhqrchgj-@q Li{drfeﬁajd application form,

was allotted an independent unit bearing no. J-0704 in Tower -]. The

complainant consciously and wilfully opted for a construction linked
plan for remittance of the sale consideration for the unit in gquestion and

further represented to the respondent that the complainant shall remit

r\‘qw every instalment on time as per the payment schedule. The respondent
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had no reason to suspect the bonafide of the complainant. The

complainant further undertook to be bound by the terms and conditions

of the application form.

Itis further submitted that despite there being a number of defaulters in
the project, the respondent itself infused funds into the project and has
diligently developed the pm}ect jll questinn It Is also submitted that the

construction work of the projectisswing on full mode and the work will

be completed within presc};i ed 1
to the authority. E}gcu,qaﬂ'

occupation certi recﬂgi_?éé the nisﬁundent the possession of
the unit in ques rM\lﬁuld ]J-Fdelﬁr red to th‘E complainant, subject to
the terms and l:l‘.lfgiﬂil qfﬂ? h‘-ﬁyel 5 ai_;Frwment It is pertinent to note
that once an appL u,-f,ﬂ[.’;!ll:]]ﬂtll]n certificate was

submitted for apprw\] WHEEmﬁ statutory authority,

the respunde:zrr: }E%:’ over the same. The grant of
sanction to the %eﬂ by the complainant is the

prerogative of ﬂ'm cm]qemed mtnbﬁry Authority over which the

b ;ﬁud as given by the respondent

ifit tE{‘lE Ewalted as and when the

respondent cannot exercise any influence. As far as respondent is
concerned, it has diligently and sincerely pursued the matter with the

concerned statutory authority for obtaining of the occupation certificate.

g That the relief sought in the complaint by the complainant is based on

false and frivolous grounds and she is not entitled to any discretionary
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relief from this Hon'ble Autherity as the person not coming with clean
hands may be thrown out without going into the merits of the case,
However, the true facts of the case are that the land of the project is
owned and possessed by the through its subsidiary M /s Optus Corona
Developers Pvt. Ltd., having registered office at |-181, Saket, New Delhi

and M/s Samyak Project Pvt. Ltd, havingits registered office at 111, First

Floor, Antriksh Bhawan, K quﬁ’ﬂew Delhi.
f

. That without prejudice to the: ﬂﬁ’l&ﬁ@ﬁd and the rights of the respondent,

it is submitted thakttii rasp;iﬂﬂaj ufg?@ have handed over the
possession to ﬂ'uf :ﬁnﬁlainﬂ?wﬁﬁiﬁl Ef-l}ﬂd there been no force

s beyond.the con %fﬂl&respnn&ent there had

majeure circumsl:aﬂc
| A i 4 8 i
been several circum

.’, antes which were ahfsﬂlulely beyond and out of
control of the regp‘ianﬂemsun’n as nrdeﬁ*dgted 16.07.2012, 31.07 2012

and 21.08.2012 of the ﬁnﬁ‘hfe;_w

R
in civil writ Pﬂ“‘?*ﬁ‘;’ nqﬁ?ﬂﬁuﬁ E-E!Qf}hmggh which the shucking
Jextraction of water was banned whicl is the backbone of construction
process, simultarieously orders 4t different dates passed by the Honlble

National Green Tribunal restraining thereby the excavation work

ana High Court duly passed

causing Air Quality Index being worse, may be harmful to the public at
large without admitting any liability. Apart from these the
demonetization is also one of the main factors to delay in giving

possession to the home buyers as demonetization caused abrupt
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stoppage of work in many projects. The payments especially to workers
to only buy liquid cash. The sudden restriction on withdrawals led the
respondent unable to cope with the labour pressure. However, the
respondent is carrying its business in letter and spirit of the builder
buyer agreement as well as in compliance of other local bodies of

Haryana Government.

i. That it is submitted that thg, nt is not maintainable or tenable

"‘ ) 'I.'-:'.
I| v o

under the eyes of law as
Hon'ble Authority ‘F;I;iﬂl\
material facts relafegjg is cﬁ& nf tﬁmplmm; The complainant thus has

iﬁl@ﬂt has not approached to this

&J&_Yas,p.nt disclosed the true and

approached th&iI f;fnp'hle &uthuﬁl:f with mu:][tan hands and has

suppressed and Eﬂhyeq{edthﬁ mqte

direct bearing on

| t'act? and  proceedings which has

i ﬂfm[rpurted complaint and if

) @m@hﬁi facts and proceedings the
question of Eﬂt&rtaﬂﬁ g ﬂ;ﬂ aum}pl_lrﬂml;wnuld have not arising in
A S

there had been dlsclu

view of the case 15 ‘Iﬁm_;-n Naidu Vs. Jagan Nath
reported in 199&{ Ijiﬂfpﬂflﬁ‘ﬂi’iﬂ .ﬂ_i"ll"l-'i:hl;i_l;‘ﬁﬁ“'hf{' Apex Court of the
land opined that non-discloser of material facts and documents amounts
to a fraud on not only the opposite party, but also upon the Hon'ble
Authority and subsequently the same view was taken by even Hon'ble

National Commission in case titled as Tata Motors Vs. Baba Huzoor

Maharaj bearing RP No.2562 of 2012 decided on 25.09.2013,
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ansalhoksharmaZ@ansals.com); the delivery report of which shows that
delivery was completed. Despite service of notice, the promoter/respondent
has failed to file a reply within the stipulated time period. On the last date of
the hearing dated 10.08.2022 the respondent was directed to file the reply
in two weeks L.e, by 24.08,2022 with a cost of T 5,000/ failing which its
defence may be struck off. Since, till today no reply has been submitted
therefore, the authority assumes/ l::l??ea:r.res that the respondent has nothing

to say in the present matter and am:nrdinglr, the authority proceeds with

the case without reply and the défe;ié.g'lnﬂrthe respondent stands struck off.
Copies of all the r&levant-ﬂo@mﬁit& hamagn filed and placed on the
record. Their authenl}é‘@?;ﬁ* l‘mt T% dih'_p‘i;’h }H!ﬁt:e, the complaint can be
decided on the basis of these unﬂ’isput&d ducuqll;j.l:; and submission made
by the parties. ! L i ‘“E-

The application ﬂled“dmzﬁq&ir}'m '?CA? ?Eﬁﬁﬂlt&h ng officer and on
being transferred to e{g_ irf:’qfe judgement passed by

hon'ble supreme court Wﬂ Lo and Developers Pvt Ltd
Versus State of U.P. m'ld ﬂrs. SIPIC‘N'.ID No(s). 3?11*3?15 OF 2021), the
issue before authunﬁ’ﬁ' }&lkﬂﬁa\!.@'hu IF %_hnu]d proceed further

without seeking fresh ap}ﬂ:caﬂﬂﬂ n the form E A for cases of refund along
with prescribed Inte rbstfﬁeﬂﬂ aﬂﬂttewrlshm ﬁﬂﬂ] draw from the project

D

on failure of the promoter to give possession as per agreement for sale. [t
has been deliberated in the proceedings dated 10.5.2022 in CR Ne.
3688/2021 titled Harish Goel Versus Adani M2K Projects LLP and was
ohserved that there is no material difference in the contents of the forms and

the different headings whether it is filed before the adjudicating officer or
the authority.
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15. Keeping in view the judgement of Hon'ble Supreme Court in case titled as

16.

M/s Newtech Promoters and Developers Pvt Ltd Versus State of U.P. and
Ors. (Supra] the authority is proceeding further in the matter where allottee
wishes to withdraw from the project and the promoter has failed to give
possession of the unit as per agreement for sale irrespective of the fact
whether application has been made in form CAQO/CRA, Both the parties want
to proceed further in the matter acmrqllngty The Hon'ble Supreme Court in

case of Varun Pahwa v/s Renu c__ ﬂhﬁny, Civil appeal no. 2431 of 2019
decided on 01.03.2019 has rul

rm:edure:—: are hand made in the
administration of justice anda&pw shqu]d ﬁhl;\suffer injustice merely due
to some mistake or negl’iﬁel‘_me ﬁrtqtll:m:cﬁrj,ipﬁﬁ&m:mrdingl}r the authority is
proceeding further fu- decide the 'matter baséd on the pleading and
submissions made by hné’a m&ﬁai'ﬁ'us d ring the proceedings.

Written Ellhmiﬁﬁlﬂl}ﬁ filed by the res@nﬂenl
The respondent has ents raising objection
p mfglﬂﬁadﬁﬁdpﬁmn g objections on

the following grounds: ™ 3;3 e ':'FL A3V

a) That, brieffact, which Ieading‘l‘ﬁ ﬁTE!ﬁd_Eresent application, are that the

49 cases mr:ludlﬁg ﬂ'leiﬁbesH ﬁeﬁ wﬁ&%xpd'-fur mediation on dated
31.08.2022, More than & {EU{J cases.ou Lﬂﬁ—%ﬂcases have been settled by

the respondent herein ﬂmlﬂahl_v and théreafter, remaining cases were
listed for 13.09.2022 for arguments and in all these cases, the Hon'ble
Authority was pleased to allow the refund of the payment of the
allottees (complainants). While passing the order dated 13.09.2022. the
Hon'ble Authority was also pleased to afford an opportunity of being
heard to the respondent herein has directed the respondent to file

written arguments in their defence.
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b) That, earlier, the complainant vide application dated 30.11.2011

applied to the respondent for provisional allotment of a unit in the
project, whereby opting for the construction linked payment plan. In
pursuance of the aforesaid application form, the complainant was
allotted an independent unit bearing no. 1- 0106, measuring 1360 sq.
ft, on 1 floor in the project named, ANSAL HEIGHTS, Sector-86,

Gurugram.

The complainant mnscinn@:“ ‘wilfully opted for a construction
ttal Lff‘ :-" the sale consideration for the unit
-,' to théﬂ'ﬁp U:hat the complainant shall

remit every mstafgﬂ‘}pr‘ nl‘i tlﬂ;e %?ﬁhr\ i':hE.lpa}nnent schedule. The

lrir

respondent had inﬂ-“’i'ﬁasnn to auspect the hu@&ide of the complainant

|
and ::umplmnmﬂ.:ﬂn‘thm ugﬂa‘ﬁm&]( be @énd by the terms and

conditions of thq; i ’Ei%imi- fr.: B § ﬁpphﬂﬂh{m form dated

30.11.2011 and dftet. allotrent u t-:] the complainant, an
apartment buyer's ﬁgﬁ} t:uted by the respondent
company with the com Ialﬁfﬂ'ft"ﬁn dated 15.12.2012 and the said

or
agreement was B:%a&m uut any fear, pressure,

threat, coercion, umlue mﬂuTnmﬂf-any,ﬁqudlwhatmever while in sound
states of mind.

and further reprEEE

The project named, ANSAL HEIGHTS at Sector-86, Gurugram relates to
licence no.48 of 2011 dated 29.05.2011 received from the director
general town and country planning [DGTCP), Haryana, Chandigarh over
the land measuring 12,843 acres comprising in rect no.19, killa no3
min (6-0), 4 (8-0), 5 (8-0). 8/1 (0-8), 13/2 (0-B), 1/1 Min (0-4), 17/1
(17/1(5-14), 24/2/1 (1-8), 25 (8-0), 7 (8-0), 14 (8-0), 17,/2 Min (0-18),
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rect, no.14, killa no.19. (8-0), 20 (8-0), rect. no.15, killa no,14/2 (3-7),
16 (8-0), 17 (8-0), 24/1 (4-8), 22/2 min (0-5), 23 min (7-15) situated
within the revenue estate of village Nawada-Fatehpur, Gurugram, which
falls within Sector-86, Gurugram, Manesar-Urban Development Plan.
The building plans of the project have been approved by the DGTCP,
Haryana vide memo no. ZP-781/D/(BS)/2013/50373 dated
03.09.2013. Thereafter, r&spmafnt was granted the approval of
Firefighting scheme from the fire ‘?fﬂl.}r point of view of the housing

fi
.r'_a.l.|

colony measuring 12.843 a“ ﬁ e Director, Haryana Fire Service,

Haryana, Chandlgarh wl‘a;iej?}r{' qx}m DFE;’FJL f2015/326 /66492

dated 24.11.2015 ”:"‘" !
a 1. f-b.- ’m ""1~

ot e'::Jﬂ & ;,:u wdiht.retiunary relief from
‘not come with clean hands
may be thrown out without going in ijlfa-nfmts of the case. However,
the true facts of ::éh{&’ﬁﬁ; Lﬁaﬁ&mjﬁn&'nf the project is owned and

possessed by the nndEfff’Eﬁfﬂﬁ its subsidiary M /s Resolve Estates
Pvt. Ltd,, hmﬁnﬁ Rﬂ ce gta;ﬁsﬂ' ‘Okhla Industrial Estate

Phase-Ill, New .Dgl ia{.}& j T-hﬂ"-fa)fl «<company has under an

arrangement g / 'co "and “transferred all its rights,
entitlement and Interest in the development, construction and
ownership of the total permissible FSI on the land aforesaid to M/s
Optus Corona Developers Pvt. Ltd., having Registered Office at [-181
Saket. New Delhi. The sald M/s Resolve Estates Pvt. Ltd. has further
under an arrangement granted, conveyed and transferred all its rights,

entitlement and interest in the development, construction and
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ownership of the total permissible FSI on the land aforesaid to M/s
Samyak Project Pvt. Ltd., having its Registered Office at 111, First Floor,
Antriksh Bhawan, K.G. Marg, and New Delhi.

The respondent has entered into an arrangement with M/s Samyak
Project Pvt. Ltd. but the samyak has not fulfilled its obligations as per
the agreements executed between Ansal housing Ltd. and Samyak,

therefore the intervention of H;_m'hle Real Estate Authority is required

W
.'-..

in the sald cases. That the ‘Hon "%thnﬁtj? may direct the Samyak to

@dm‘ the definition of promoter.

That the breach of wwﬂ}qﬁk are reproduced below

for your perusal: / - ‘dh

.1. il
L That Samyak ﬁtd msmn&em:; halegﬂ:&ted a memorandum of
Understandjm ?—]er&lﬁaﬂ:&r rir.'rrﬁg Es MDU] for construction

and davelnmﬁt of group tpmi‘sirg Isltﬂect namely Ansal Heights

sector B6. :'nl‘" )-,r LY J

F 4
ii. That after much dejiﬁgréﬂﬂagqﬁﬁuasmn details of which are
envisaged in the ahnve—tﬁﬁﬁﬁ %ara;s both the parties were

able to give %%tl }aﬁuﬂement and obligation

qua develupmant Eﬂﬂi}ﬂtﬂﬁﬂl}l er the land, after delay vide
joint venture- ement’ ﬁerei;’l faﬂ:ér‘*r&ferred as JVA) dated
24.05.2013 executed between Samyak and respondent.

fulfil ts obligation as Samya

ili. Ensuring the said parcel of land is free from all encumbrances was
the "mother of all performances’ of the respondent qua VA, but
Samyak failed to perform this obligation, which is reason that the
respondent has not been able to hand over the possession to the

allottees. That due to the misdeeds on the part of Samyak the
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iv.

V.

vi.

construction of the project was delayed for over 2 years. The breach
was admitted by Samyak, as samyak accepted in the letter that the
zoning plans which earlier provided was incorrect.

That as per mandate of Section 3 of Real Estate regulation and
development Act 2016 (Herein referred to as RERA), any real estate
project who has not obtained OC/CC was to be mandato rily
required to be registered with Rera within 3 months from the date

"Ju.: '1..|.;I',:|.:. b

of enactment of statute,

- J 'II
respondent to a;ﬁéﬂi EHA )

of getting any,approval(s) ' sanction(s) from any competent

gpﬂ% the claimant for the purpose
3 : q'-'"i

Clause igned all types of paper.
Documents and applic dertakings, indemnity bonds,
agreement andother deed 2 from phe awngrs, if and when necessary,
[for obtaining allreguris DFOVE including that of bullding

plans and in that™e
undertaking. The develofershe posit any fees, charges, etc. in the

name of nidgha r— inny;.ﬂrher incidental expenses
ralated mz‘H J Rﬁ? ? -
Further, cla 2 of] ch is ;‘?"50 reproduced herein for the

sake of rE&é}F“FHEEanq; the l‘:es'ﬁﬂn'dli‘nt was under obligation to
cooperate in getting any approval /permissions etc,

Clouse 3.2 - first party shall fully cooperate in the submission of
necessary application/building plans for approval and agrees to get signed
and executed any applications, documents for that purpose from the
ownersas and when required to get executed or execute appropriate letters
of authority or appropriate power of attorney in favour of developer
and/or their nominees,"

it any applications, affidavits,
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vil. That Samyak was under obligation to extend its cooperation in
getting project registered with RERA, but despite being joint-
venture partner and Promoter under the real estate laws, the
samyak never cooperated and assisted to get the registration done
with RERA which shows its attitude of non-concern qua this real
estate project. Whatever the obligations of the respondent had qua

the Mol and |VA not a suagle -:thgatmn has been fulfilled by the

respondent in its letter 3@ i rit. That the act of non-cooperation

by samyak has delayedjﬁ}é@ess of RERA registration. This has
been done by sq.m,yah d@‘gﬁh req'e\tﬁq_g large part of its revenue
from the prujﬁ%« SN ﬁw- \
viii. That due to dﬁl Fegtstra&nn ﬂfRERA n number of units are
unsold, whichjought to J?m ! A sol ?un itself, but due to

breaches bﬁthe‘?}an@akr rﬁ:pq?md nts hh&' been deprived of fund
which ought to lfa;,?'&beq: ekrn&-d 'béggﬁglstered with RERA.

ix. ThatSamyak at thi{ﬂaﬁﬁﬁ%mmfﬂnaﬁd the MoU and JVA which is
an illegal act in view of embargo u /s 60( b) OF Indian Easement Act,
ufs 202 of W%ME lﬁﬁ iﬁ%ufs 53A of transfer of
property act-1 EErZ tl;hF act ufaﬂatqyﬂk is illegal and beyond the
statutory prhﬁﬂi of . | NNV

Jurisdiction of the authority

The application of the respondent regarding rejection of complaint an
ground of jurisdiction stands rejected. The authority ohserves that it has
territorial as well as subject matter jurisdiction to adjudicate the present

complaint for the reasons given below.

F. I, Territorial jurisdiction
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As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town

and Country Planning Department, the jurisdiction of Real Estate Regulatory
Authority, Gurugram shall be entire Gurugram District for all purpose with
offices situated in Gurugram. In the present case, the project in question is
situated within the planning area of Gurugram District. Therefore, this
authority has complete territorial jurisdiction to deal with the present

complaint. o SR

|

F. 1L Subject mal:teriurisdlcﬂnm‘;} : i
Section 11(4)(a) of the Act, 2016

responsible to the allo d?gs“’;g{i \grec
e )

reproduced as hereun

Section 11

{a] be responsible\for’all abligutions, re sonsibilities ond functions

E or therufes gnd regulations mads
Ll j €04 it for sale, or to the
association of allottées as nay b conveyance of all the

apartments, plots or rJ 'I' ‘agteecyse may be, to the allottees, or the
i s Or the competent authority,

34(f] of the ..-h:t Idus -h;l ENSUrE- m:?uﬂfmdr:ﬂ- af the obligations cast

upon the p rhe ﬂ% estate agents under this
Actand the ru} nni‘feﬁuh T:i{nde?

30, In view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a later
stage.
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21. Further, the authority has no hitch in proceeding with the complaint and to

22,

grant a relief of refund in the present matter in view of the judgement passed
by the Hon'ble Apex Court in Newtech Promoters and Developers Private
Limited Vs State of U.P. and Ors. (Supra) and reiterated in case of M/s Sana
Realtors Private Limited & other Vs Union of India & others SLP (Civil)
No. 13005 of 2020 decided on 12.05.2022wherein it has been laid down as

under:

"85, From the scheme of IH&J of which a detailed reference has been
meade and taking note of - 8f edjudication delineated with the
regulatory autherity andeatjudicating-officer, what finatly culls out is
that although the Act | Jmﬂcqm f_ da,'d't:rr’ expressions like ‘refund’
tnterest’ ‘penaltyt ] L reading of Sections 18
and 19 clearly ‘- d of the amount, and
interest an ¢ ; '- .-: pment of interest for
delayed d::frvajgzpf SSESSION, or pmni and|interest thereon, it is the
regulatory num{ag-' whichhigs the pmver to examing and determine the

outcome of a m:. ¢ rﬂe sﬂme ﬂm 2n fE cames to a question of
seeking the re nglramp and-interest thereon under
Sections 12, Iﬂ jﬂ'al exclusively has the

power to ﬂfetErm the 20 =---'- Ive reading of Section 71
read with Section ?E‘éf 1 under Sections 12, 14
18 and 19 other th}h ﬁgrﬁﬁﬁ»ﬁ .Hﬁ#'sﬂyed. if extended to the
adjudicating officer as pr‘ny#ﬁm;*m‘ﬁur view, may intend to expand the

ambit and .';r.'u ﬂﬁm of the adjudicating officer

under Section th gﬁz ﬁam ofthe Act 2016."
Hence, in view of the authur:ltatwe pmn-::-uncam&nt of the Hon'ble Supreme
Court in the cases nTE-Hﬂb-kLﬂ abntr&the Mtﬁbrlb}? has the jurisdiction to
entertain a complaint seeking refund of the amount and interest on the
refund amount.

Findings on the objections raised by the respondent

G.I Objection regarding jurisdiction of authority w.r.t retrospectivity of the
Act
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23. Objection raised the respondent that the authority is deprived of the
jurisdiction to go into the interpretation of, or rights of the parties inter-se
in accordance with the flat buyer's agreement executed between the parties
and no agreement for sale as referred to under the provisions of the Act or
the said rules has been executed inter se parties, The authority is of the view
that the Act nowhere provides, nor can be so construed, that all previous
agreements will be re-written after coming into force of the Act, Therefore,
the provisions of the Act, mlﬁ:'ﬁff? | ?égraeme ht have to be read and

e
S

R

interpreted harmoniously. Huw_' Act has provided for dealing with

certain specific prnvisfnruﬂ%%ham{ﬁﬁ iﬁ ﬁ_..;ji'_étﬂ,[ic;’pmicuiar manner, then
" i iz T “u" 5 .
that situation will be de%ﬁltﬁ% iﬂygﬁﬁ'& hthe Act and the rules after

the date of coming i ce of the Act EI}E me:p:ulas Numerous provisions

ns of the ;’gl#eﬁgnt% ﬁa:ﬂ& between the buyers
I% i ﬂeﬁ uﬁhéﬁﬁjhe landmark judgment
yurban Put. Led. \Vs; UOI and others, (WP 2737

of the Act save the
and sellers. The said
of Neelkamal Realto

of 2017 ) decided on 06.1 h‘f'.':!r-w ' o a der:
f2017) e MRW sun

“119. Under the mv.f:i?n?ﬁ'fﬁﬁ 18, the delay in handing over

the pnmsg* u co m the date mentioned in the
agreement \gﬁ%ﬁ%ﬁm and the ollottes
prior to its registration under RERA. Under the provisions of RERA,
the promotgr is giver ,;yfacr ity to revise the date of completion of

profect an e the: ‘under Settion 4 The RERA does not
contempiale rewriting of contract between the flat purchoser and
the promoter......
122 We have already discussed that above stated provisions o the
RERA are not retrospective in noture They may to some extent be
having a retroactive or quasi retrogctive effect but then on that
yround the validity of the provisions of RERA cannat be challenged.
‘r’f, L The Parliament is competent enough to legislote law having
retrospective or retroactive effect. A law can be even framed to ajffect
subsisting / existing contractual rights between the parties in the
larger public interest. We do not have any doubt in our mind that the
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RERA has been framed in the larger public interest after a thorough
study and discussion made at the highest level by the Standing
Committee and Select Commitiee, which submitted its detailed
reports’

Also, in appeal no. 173 of 2019 titled as Magic Eve Developer Pvt. Ltd. Vs.
Ishwer Singh Dahiya,in order dated 17.12.2019 the Haryana Real Estate
Appellate Tribunal has observed:

"34. Thus, keeping in view our aforesaid discussion, we are of the
considered opinion that the provisions of the Act are quasi retroactive to

some exl:fnt in ﬂpemt.fun ami' ﬂﬂhﬁﬁﬂﬂﬂﬂtﬂ&ﬁ.ﬂﬂtﬁﬁﬂﬂﬂﬁtﬂﬂh

WMMMEMM Henr:e iﬂ case nf de]'uy
in the offer/delivery of possession as per the terms and conditions of the
agreement for sale the allottee shall be entitled to the intorest/delayed
possession charges on the reasonable rate of interest as provided in Rule
15 of the rules and one sided, unfair and unreasonable rate of
compensation mentioned in the ngmemenrj‘i:lr sale is liohle to be ignored"

. The agreements are;igrasanﬂ: save gpﬂ exc %Ir the provisions which

have been ahrngatcd%%tye Act flﬂpll’.]}'u |i‘|:h Eed that the agreements
have been executed [rel'l‘:'l; : m:k' t tﬁ‘ie

L i

_@‘;‘cupe left to the allottee

to negotiate any of the ﬁl\ﬁh@, ":. u:'lt:il i fi t ﬂerefnr&, the authority is
of the view that the chm‘gﬁ&gﬁfhw us heads shall be payable as
per the agreed t:.":rgﬂE i.‘i E_&:ﬁ asrﬂemem subject to the
condition that the !ﬂﬂ:-lﬁthe plans/permissions
approved by the resp,emwa dﬂlﬂmﬁlm ntauthorities and are not

in contravention of any dti'ier Act, rui'és’ statut s, instructions, directions
issued thereunder and are not unreasonable or exorbitant in nature.

G.11 Objection regarding collaborator to be treated as promoter

The respondent alleged that the land of the project is owned and possessed
by the respondent through its subsidiary M/s Resolve Estates Pvt. Ltd,
having its registered office at 153, Okhla Industrial Estate, Phase-1l1, New
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Delhi-110020. The said company has under an arrangement granted,
conveyed and transferred all its rights, entitlement and interest in the
development, construction and ownership of the total permissible FSIon the
land aforesaid to M/s Optus Corona Developers Pvt. Ltd., having Registered
Office at |-181. Saket. New Delhi. The said M /s Resolve Estates Pvt. Ltd. has
further under an arrangement granted, conveyed and transferred all its
rights, entitlement and interest 1!1 the development, construction and
ownership of the total pemlssihjg. N"::ﬂme land aforesaid to M/s Samyak
Project Pvt. Ltd,, having its Registe: ed Office at 111, First Floor, Antriksh

Bhawan, K.G. Marg, and ’D{rqﬁne,l.hj, Tiw.:;eﬁpqndmt has entered into an
arrangement with M,.I’E" g&ﬁya %ﬁlﬁd \but the samyak has not

fulfilled its uhllgatlc?ﬁf per’ ﬂle agfdrEme;ﬁs eier:uted between Ansal

housing Ltd. and Sa I'ter:lef[ﬁ%the intewenl:li}n of Hon'ble Real Estate

Authority is required t:dd .f
a gubﬂi:h

“M/s Resolve Estates WL@ I3 i:‘}'bf "I‘u'l /s Ansal Housing Ltd."
.ih- -
and there was a contra ﬁé{ﬁ“i’e Estates Pvt. Ltd and "M/s

Samyak Project Pvt. Ltd." for deﬁ'ﬁiﬁpﬁ"nt of pruler:L But it is pertinent to

note than neither Mif%qﬁ%k R}a@r !’*‘ td 5 party to such buyer's

agreement. Moreover,-the p_ﬂ:-nﬁ'necrll; from _ﬁ’l& complainant has also been
taken by the M/s Ansal-Housing Ltd- Hénce, the plea of the respondent on
account of delay in completion due to non-performance of the duties of M/s
Samyak Project Pvt. Ltd is not tenable, And it is the sole responsibility of M /s

Ansal Housing Ltd. to refund the amaount paid by the complainants.

- Findings on the relief sought by the complainants

H.I Refund entire amount paid by the complainant along with the interest
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28, In the present complaints, the complainant intends to withdraw from the
project and is seeking return of the amount paid by him in respect of subject
unit along with Interest at the prescribed rate as provided under section
18(1) of the Act. Sec. 18(1) of the Act is reproduced below for ready

reference:

“Section 18: - Return of amount and compensation

1871). If the promater fails to cnmpiete or is unable to give possession of
an apartment, plot, or bui Hqu.-
(a) SERATAD f
n accordance with the .ter.rr'f'; : arsement for sale or, as the case may
be, duly completed by the d therein; or

(i} - | ﬂ"H., d
ue to discontinuance’ uﬁmf Lﬁ _,qi o developer on occount of
suspension or revahﬁdq nrfﬂré der this Act or for any

offier reasan, " 1
he shall he Hﬂ!ﬂ? oi denmﬁ’lﬁ%w Mw in cose the allottes
wishes to m!.‘kt&w from the pro, m witho udfce to any other

remedy available, 0 return the ¢ him in respect of
that npurtmag'lif-piut. ﬁ! .ﬂs b‘l't ay be, with interest at
such rate as '.-q d in this _&dnd‘mg compensation
in the manner '

ovided uqderlfh:sul.r:t.
Provided that where %:ug%y ﬁm withdraw from the

project, he shall be rest for every month of
delay, till the hending ‘o J.' E‘ ‘E;nﬁmn, at such rate as may be
prescribed.” '3

| hasis supplied)

- ] l
29. Clause 31 of the aparn'nenltbhu}rer agreement l;n ?r‘t, agreement) provides

for handing over ufpnﬂ;;ﬂgjbn’ﬁid ﬁs r@rﬁ%l&i}ad fuw.

“31.

The developer shall offer possession of the unit any time, within a period
of 42 months from the date of execution of the agreement or within
42 months from the date of obtaining all the required sanctions and
approval necessary for commencement of construction, whichever
is later subject to timely payment of all dues by buyer and subject to force
muajeure circumstances as described In clouse 32. Further, there shall be
. a grace period of 6 months allowed to the developer over and above
Q‘j the period of 42 months as above in offering the possession of the unit.”
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At the outset, it is relevant to comment on the preset possession clause of
the agreement wherein the pessession has been subjected to all kinds of
terms and conditions of this agreement and application, and the
complainants not being in default under any provisions of these agreements
and compliance with all provisions, formalities and documentation as
prescribed by the promoter. The drafting of this clause and incorporation of
such conditions are not only vagu?ﬁ qncertaln but so heavily loaded in
favour of the promoter and aga@:@ﬁﬁ%ﬂ]unﬂ that even a single default by
the allottee in fulfilling formalitiesar gﬁ.&tumentannnﬂ etc. as prescribed by
the promoter may make }hﬁf msselﬁaﬁ ;Iaq‘.lsE irrelevant for the purpose of
allottees and the cumﬁh;nan'f ‘ﬂaiff: f&wﬁahdﬁlg ‘gver possession loses Its
meaning. The lncurp?@ n of siu:?n clause in rhe buyer's agreement by the
promoter is just to E%@E e Imbﬂ}ty to arﬂ;s timg’l}r delivery of subject unit
and to deprive the ahq:l:taf. of his nght C uujg,‘after delay in possession.

This is just to cun‘tmefttﬁs'wkhﬂw lhE u dfl‘ has misused his dominant
position and drafted suu?hn&bhgﬁ?ﬁﬁﬁ tlﬁﬂse in the agreement and the
allottee is left with no option hut to' ﬂgﬁ"én the dotted lines,

Due date of hanﬂnﬁ pﬁgs%ﬁ‘uq:ﬁ%ﬂ' missi bility of grace period:

The respondent/ prm_:nﬂtﬁT hﬁﬂ{iﬁlsqdathﬂ eontention that the construction of
the project was badljafidetet oh-4cratrtof The Yrders dated 16.07.2012,

31.07.2012and 21.08.2012 of the Hon'ble Punjab & Haryana High Court duly
passed in civil writ petition n0.20032 of 2008 through which the shucking

fextraction of water was banned which is the backbone of construction
process, simultaneously orders at different dates passed by the Hon'ble
National Green Tribunal restraining thereby the excavation work causing

Air Quality Index being worse, may be harmful to the public at large without
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admitting any liability. Apart from these the demonetization is also one of
the main factors to delay in giving possession to the home buyers as
demonetization caused abrupt stoppage of work in many projects. The
payments especially to workers to only buy liquid cash. The sudden
restriction on withdrawals led the respondent unable to cope with the
labour pressure.

In this particular case, the Authﬂrit}f unnmdered the above contentions raised

by the respondent and observes -_u e p romoter has proposed to hand over
the possession of the apartment' @ period of 42 months from the date
5 from the date of obtaining

h{{c for commencement of
alculated due date of

construction, whach# I|,:ls Iamh Thé Eumnb‘i
possession from the of cumm:&nﬂefﬁe t of ction i.e, 01.10.2013
being later. The pmeﬂ{#ﬁ mt.ln s expﬁted qﬁ:'i- 2017. Since in the
EA sinc a?s __Llﬁlgﬂﬁpﬂﬁed reason for grace
. Accordingly, the authority
allows this grace periud of 6 it e promoter at this stage.
Admissibility of re d% tﬁ'}hi& I*% rate of interest: The
complainant is seekim r?ﬂhe ;:ammlflt}pa{d :_Fhem at the prescribed
rate of interest. However, the dllmtée intend to withdraw from the project

present matter the |

period/extended period

and is seeking refund of the amount paid by him in respect of the subject unit

with interest at prescribed rate as provided under rule 15 of the rules. Rule
15 has been reproduced as under:

Rule 15, Prescribed rate of interest- [Proviso to section 12, section

18 and sub-section (4) and subsection (7) of section 19]

(i) For the purpose of proviso to section 12; section 18: and sub-
sections (4) and (7] of section 19, the "Interest at the rote
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prescribed” shall be the State Bank of India highest marginal cost of
lending rate +2%.:

Provided that in cuse the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix from
time to time for lending to the general public,

34. The legislature in its wisdom in the subordinate legislation under the

35,

. The definition of t

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so qf:jp? ned by the legislature, is reasonable

rimi
e

and if the said rule is followed to a uj_i_ﬁ'! interest, it will ensure uniform

practice in all the cases. -
Consequently, as per we of India i.e., https:/ /shi.co.in,
J\ﬁa on date i.e, 13.09.2022

f 1:11:9_;!';1' will be marginal cost of

the marginal cost of le
is 8%. Accordingly, the: mhﬂdrate
lending rate +2% i.e @% |

™
] - ;,. | f -:__l -

Li ‘réﬁt' as defi Ed:ué{l{}r section 2(za) of the Act
& .'-'al [ | Y i

provides that the ragﬁ.'%.ljég_rg;st ch fﬂe from the allottee by the

‘H,. R i
promoter, in case of dﬂfﬂuhr@_ bﬁ@:ﬂﬁp{he rate of interest which the

i N
promoter shall be li e allot caﬁ of default. The relevant
section |s reproduc mn tu /4

“(za) “inter 5 the afin iciable by the promoter or
oo s 10

Explanation. —For the purpose of this ¢lause—

(i} the rate of interest chargeable from the allottee by the promater, in
cose of defoult, shall be equal to the rate of interest which the
promater shall be liable to pay the aliottee, in case of default;

(ii] the interest payable by the promoter to the allottes thall be from the
date the promoter received the amount or any part thereof il the
date the amount or part thereaf and interest thereon is refunded,
and the interest payable by the allottee to the promoter shall be from
the date the allottee defaults in payment to the promoter till the date
it is paid;"
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31. On consideration of the documents available on record and submissions
made by both the parties regarding contravention of provisions of the Act,
the authority is satisfied that the respondent is in contravention of the
section 11(4)(a) of the Act by not handing over possession by the due date
as per the agreement. By virtue of clause 31 of the agreement executed
between the parties on 24.08.2012, the possession of the subject apartment
was to be delivered within stipulated time i.e, by April 2017. As far as grace
period is concerned, the same--';is_r:._w:

- l"
Loy

Therefore, the due date of handi"_ : :'I::.I.ybssesslnn is01.10.2017.

32. Keeping in view the fac;ﬂf%ﬁhgﬁ.LbEej ‘cg lainant wish to withdraw
from the project and Fﬂﬁépﬁflﬂinkﬁ%@ Fu \
promoter in respect uf't}le unit with interest ~£a1 re of the promoter to

complete or ’rnahili’q& ;,qgive pﬁsﬁe‘ssriumnf IF]-E rﬁ_; in accordance with the
terms of agreement Fﬁr,sal«ﬂ:r dufy Mmpieﬁd'ﬁﬂﬂm date specified therein,
the matter is covered uudt-.r‘shctian 18(1) uﬁlhﬂyft of 2016.

33. The due date of pnssessmn gs pp{: aﬁagm‘gqt for sale as mentioned in the

i for the reasons quoted above,

mount received by the

34. The occupation CE'!‘tIﬂ-ﬂ‘iiIE,r" p]etiﬂnucﬂl’ﬂﬁﬁate nﬁthe project where the
unit is situated has sﬂll--nnt-llen ﬂhtaflm’::l hjrthé»reﬂpﬂndent_}'pmmﬂter The
authority is of the view that the allottees cannot be expected to wait
endlessly for taking possession of the allotted unit and for which he has paid
a considerable amount towards the sale consideration and as observed by
Hon'ble Supreme Court of India in Iree Grace Realtech Pvt. Lid. Vs,

Q:u' Abhishek Khanna & Ors, civil appeal no. 5785 of 2019, decided on
11.01.2021
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.- The occupation certificate is not available even as on date, which
clearly amounts to deficiency of service. The allottees cannot be made to
wait indefinitely for possession of the apartments allotted o them, nar
can they be bound to take the apartments in Phase 1 of the project......"

35. Further, the Hon'ble Supreme Court of India in the cases of Newtech
Promoters and Developers Private Limited Vs State of U.P. and Ors.

(supra) reiterated in case of M/s Sana Reaitors Private Limited & other
Vs Union of India & others SLP (Civil) No. 13005 of 2020 decided on
12.05.2022. observed as under:< . = 17

the allottee to seek refund referred Under

Section 168(1){a) and Section 194} ¢ Lthe Act is not dependent on any
' tio It ars that the legisiatyre has

is'right of op'demand as an unconditional
absalute right gkt Hﬁ%@hﬁhh {o give possession of
the apartment, r bullding within the, time" stipulated under the
terms of the M regaritess of unforeseen events or stay orders of
the Court/Try which_is_in fﬂfﬂiﬂ_my; Aot attributable to the
allattee/home buyar. the promater isiunder an abligation to refund the
amount on damand with interest at the rate prescribed by the State
Government Including compensagion in the manngr provided under the
Act with the proyisethat'if the allottge dues not wish to withdraw from
it r Mgf.}&r’m period of delay till

the praoject, he shalhbe.e Ji
handing over possessig ﬁqrﬂg i WM

36. The promoter is responsi ;hay.;:@%nuﬁs responsibilities, and

functions under tth‘gtﬁ j} the, Actiof 2016, or the rules and
regulations made thereunder or|to thevallottées'as per agreement for sale
under section 11(4)(a). Thé promioter has filed to complete or unable to
give possession of the unit in accordance with the terms of agreement for
sale or duly completed by the date specified therein. Accordingly, the
promoter is liable to the allottee, as he wishes to withdraw from the project,

/’f{’__ without prejudice to any other remedy available, to return the amount
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received by him in respect of the unit with interest at such rate as may be
prescribed.

37. Accordingly, the non-compliance of the mandate contained in section

A8,

11(4)(a) read with section 18(1) of the Act on the part of the respondent is
established. As such, the complainant is entitled to refund of the entire
amount paid by them at the prescribed rate of interestie, @ 10% p.a. (the
State Bank of India highest margtnal cast of lending rate (MCLR) applicable
r]ﬁu]e 15 of the Haryana Real Estate

Huga Fe R
L

17 from the date of each payment

as on date +2%) as prescribed under

(Regulation and Development) Rule; |
till the actual date of I‘E‘ﬁlI;Ed uﬁthg amoum
rule 16 of the Hawanaﬂ;ﬂﬁiﬁrﬁ’}ﬁ'ﬁfﬁf .ﬁ“": ‘L‘:‘ \
H. Il. Request the authqgigf for cﬂn“u‘in:lfngfnre ;
H.IIL Quash the one- sldgd clattwii[n rq-‘o
In view of the ﬁndlﬁﬁpﬁtﬂﬂ?ﬂ ﬁlh

seeking refund of the ammﬁ-u%anﬂ :h#»es nnmﬁ:@?m continue in the project
therefore other issues h-Etﬂ]:ﬂ& red‘uﬁﬂﬂm h-&mgreialed to possession of the

T
r-nh 1, and as allottee in

unit,

H.IV. Payment of GST 5#%@%‘ -golﬂplnant

39. The amount of service tax p,L ST lf.qul;,;e a;];lzhie from the concerned

46,

taxation authority, the same nnlﬁi’llmlﬂ
Directions of the authority

the refundable amount.

Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligations

cast upon the promater as per the function entrusted to the authority under
section 34(f):
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47.

The respondent/promoter is directed to refund the amount received by
it fram the complainant along with interest at the rate of 10% p.a. as
prescribed under rule 15 of the Haryana Real Estate [Regulation and
Development) Rules, 2017 from the date of each payment till the actual
date of refund of the deposited amount.

A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal consequences
would follow,

The respondent is further directed not to create any third-party rights
against the subject unit before the full realization of paid-up amount
along with interest thereon to the comphainants, and even if, any
transfer is initiated with respect to subject unit, the receivable shall he

first utilized for clearing dues of allottee-complainants.

This decision shall mutatis mutandis apply to all the cases mentioned in para

3 of this order;

48,

The complaints stand disposed of. True certified copies of this arder be

placed on the case file of each matter.

489.

jeev Kumar Arora) [Ashok Sa

Files be consigned to registry.

v —
(Vijay Kﬁsﬁfyal]

Member Mem Member
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 13.09.2022
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