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Complaint o.1231, of 2019

"Br:ethoven's 8", Sector- 107,

Nature

Not Registered

23 of 201,2 dated23.03.201,2

Validi

Symphony lllB/2701,

[As alleged by the complaina
complaint]

on page no. 3 of

Unit a measunng 1702 sq. ft.

[As alleged by the complaina
complaintl

on page no. 3 of

Page 2 of 22

S. N. I Particulars L",r,t,

Name of the projectl1

l, Group housing conrplex

RERA registcred/1ot 
,registered 
i

4. DTPC License no.

Not available on record

Name of licensee Narendra Kumar Gupta & others

Licensed area L8.0625 acres

Unit no.

6.
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SURUGRAM [compraint No 12rylrrl

compensation for delay @ I1s. 5/- per Sq.Ft. per month of the super area

of the unit. Further, as per clause no. L5[b) of the aforesaid application

it was mentioned that the respondent in its sole discretion may waive

of the breach in not making the timely payments @ 14o/o for first 45

days fror-n the due date ilnd beyond that @ 1,Bo/o p.er. for all periocl

exceeding 45 days. lt is mentioned that in the allottee failed to take the

possession the developer shall charge the holding over charges @ Rs.

05/- per sq. ft. on the super area of the unit per month.

e. I'hat the complainant after submitting the application for allotment by

sale made payment of lts. 2,50;000/- (Rupees two lakh and fifty

thousand only) on 23.09.201,3, which payment was made towards the

booking of the flat. At the time of booking the complainant was assured

by the officials of the respondent that the construction on the project

has already commenced as all the necessary approvals have already

been taken concerned authorities.

f. That in order to know the actual status of the project, the complainant

went to the site and found that all the claims of the officials of the

respondent were false and there was no cclnstruction activity at the

site. On coming to know about the actual status of the project, the

Complaint No. 1231 of 2019

complainant again went to office of the respondent informing them

about the falsity of their claims, the officials of the respondent told the

complainant that there was miscommunication and in fact that the

construction of the project would commence very soon. 'l'hey assurecl

the complainant that they would demand the next instalment only

when the construction actually starts at the site. 'fhereafter, the

complainant made several visits at the site and the complainant

became apprehensive of the intensions of the respondent. As a matter

Page 6 of 22
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ll period exceeding +5 days within the meaning of section l|ta)

xplanation 1[i) of the Real Estate [Regulation and Development Act,

:016.

'hat had the possession been handed over to the complainant within

he stipulated period, the complainant would have been using the flats

n quashing for her perrsonal requireme,nts which is way the

:omplainant continucd to make, rather forced, to make the payments
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nore interestecl in fleecing the complaint.
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complainant has sought following relief[s)

lefund entire amount paid by the complainant along with the interest.

the date of hearing, thr: authority explained to the respondent/

noter about the contraventions as alleged to have been committed in
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respondent has contcstecl the complaint on'the following grounds.

At the very outset it is most respectfully submitted to this FIon'ble

Forum that the answering respondent i.e., M/s Agrante Realty [,td is a

company incorporated under Companies Ar:t and represented by its

Authorized representative Shri Satish Kunrar duly authorized vide

board rcsolution dated \2.09.2022 to file the present reply to the

complaint. The complaint admittedly prertains to the project

"lleethoven's B" located at Sector 107, VillaSle Dharampur, (ir-rrugram,

It is pertinent to mention here that the answelring respondent is not the
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(a) be responsible for all obligati
under the provisions of this Act or

thereunder or to the allottees as pe
association of allottees, as the case ff,
apartments, plots or buildings, as the
common arees to the association of a,

as the case moy be;

Section 34-F'unctions of the Auth

3a(fl of the Act provides to ensure
upon the promoters, the allottees at

Act and the rules and regulations

11. So, in view of the provisions of the

complete jurisdiction to decide the c

of obligations by t.he promoter leavin

decided by the adjudicating officer i

later stage.

Further, the authority has no hitch in

to grant a relief of refund in the pre

passed by the I{onL'ble Apex Court in

Private Limited \/s State of U,P, and

of M/s Sana Realtors Private Limi

SLP (Civil) No. 73005 of 2020 decid,

laid down as under:

"86. From the scheme of the Act of
made and taking note of power o_

regulatory authority and adjudicat
that although the Act indicates th
'interest','penalty' and'compensa
and 19 clearly manifests thatwhen i,

interest on the refund amount, or
delayed delivery of possession, or p
regulatory authority which has the
outcome of a complaint. At the same
seeking the relief of adjudging com

1,2.

Sections 12, 14, 18 and 19, the adj icating officer 'clusively
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responsibili and fu ions
the rules and
the agreement

ulqtions
sale, or the

hority has

mpliance

ich is to be

inants at a
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ity:

be, till the con ce of ll the
se may be, to t ollottees, the

ottees or the tau Ity,

pliance of th obligation CaSt

thisthe real estate nts und
thereunder.

quoted abo e, the au

ing non-mplaint regar

aside compe tion w

complpursued by t

roceeding w the co

nt matter in v w of the

plaint and

judgement

rs and lopers

reiterr ted in case

a & others

it has been

& other Vs U of In

on 12.05.20 wherein

hich a deLailed 'rence ha been
adjudication neated wi the
,g officer, what lly culls out is
distinct ex s like ', tfund',
', a conjoint ng of Sec s18

the amou t, and
t of inte -for

Ity and inter thereon, i is the
wer to exontine d determ e the
ime, when it co 'stoaqu ion of
sation and int t thereon under

s the

comes to refund
directing paym
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13.

F.

14.

Flen

Cou

ent

refu

Fin
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Int
prol

sub

ref,

power tg defermine, keeP

read wiNlt Saction 72 of th
18 and 119 Other than ct

adjudiclting oJfrcer as pr(
ambit dha tcop, of the Pt

under S!)ctian 71 and that

in view the collective reading of Section 71

Act. if the adiudication under Sections L2, 14,

pensation as envisaged, if extended to the

that, in our view, may intend to expand the

wers and functions of the acliudicating officer

ld be against the mandate of the Act 20L6."

e, in vievy of the authori tive pronouncement of the Hon'ble Supreme

above, the authority has the jurisdiction toin the cases mention

ain a comfllaint seeki g refund of the amount and interest on the

ings on the relief sou

und entire amount Pa

d amount.

l?AM

rem
that
such

Complaint No. 1231 of 2019

e present cornPlaint, tl"r complainant intends to withdraw from the

,"a !$ sdeking retu n of the amount paid by him in respect of

t unit along with inte rided underst at the prescribed rate as Pror

on 1B(1) of the Act. Sec. B[1) of the Act is reproduced below for ready

ence.

t by the complainant

by thc complainant along with the interest

7B: - Return
1B(1). the promoter fa
an apa tment, plot, or b

accordance wit(a) i the terms of the agreement for sale or, as the

e may be, duly pleted by the date specified therein; or

(b) 4 e to discontinua e of his busrness as a developer on account of
:pension or r tion of the registration under this Act or for

other reason,

he sh ll be liable on nd to the allottees, in case the allottee

wishes to withdraw fro
available, to ret

the project, without preiudice to any other

the amount received by him in respect of

amount and cgmpensation
ls to complete or is unable to give possession of

rtment, plot, uilding, as the case may be, with interest at
te as may be p 'bed in this behalf including compensation

in the nner as provi under this Act:

that where a allottee does not intencl to withdraw from the

project, he shall be pa t, by the promoter, interest for every month of
delay, till the handing ver of the possession, ttt such rate as may be

presc\\bed."

(Emphasis supplied)
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15.

16.

inr No. 12 1. of 2019

As per clause 1B(a) of similar

possession and is reproduced

complainants not being in default

agreements and compliance with

documentation as prescribed by the p

and incorporation of such conditions a

so heavily loaded in favor of the promo

a single default by the allottee in fulfill

etc. as prescribed by the promoter

situa BI3A provid for han ing over of

below:

including

certificate from the competent autho tty(ies). Any dela_
in taking possession of the said a rtment from t
possession, would attract holding ch rges @lls. 05 (F
month for any delay of full one mont or any part the

At the outset, it is relevant to commen on the prese

the agreement wherein the possessio has been su

ment and

under any

terms and conditions of this ag

"78(a).
Subject to other terms of this agree t/a.qreement,
limited to timely payrnent of the total 'ice, stamp duty
by the vendee(s), the company s all endeavour

ithi

ogreement. The company will offer
the vendee(s) as and when the

t not
other orges

ossession of the aid apartm tto
pany receive the occu tion

by the ven ,
date of rof

perve) per sq.

,f"

Iossessi

ected to

all provisio , form

moter. The afting of

e and une not only va

r and against e allott

ng formalities

may mal<e th

plicatio

rovision

nd docu

pos

n clause of

ll kinds of

, and the

of these

lities anri

this clause

ertain but

that even

entationls

ion clausr:

t date fo rirrelevant for the purpose of allott and the mitme

handing over possession loses its m
clause in the buyer's agreement by

aning. 'l.he i orporati

he promoter just to
liability towards timely delivery of su ect unit and t deprive

of his right accruing after delay in poss

how the builder has misused his do

n of such

evade the

ssion.'l'his is i st to co

he allottee

ment as to

fted suchinant poslti and d
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eement and the allottee is left with no option

ng with prescribed rate of interest: 'fhe

d the amount paid by them at the prescribed

allottee intend to withdraw from the project

.mount paid by him in respect of the subject

d rate as provided under rule 15 of the rules.

as under:

of interest' [Proviso to section 12, section
subsection (7) of section 191

'proviso to section 12; sec:tion LB; and sub'

7) of section L9, the "interest at the rate

the State Bank of India highest marginal cost of

n cose the State Bank of lndia marginal cost of

mi

but

1.7. Ad

com

rate

and

unit

Rul

'rh

pr

in

an

p

Co

h

da

be

?.) is not in use, it shalt be replaced by such

rateswhich the State Bank of lndia may fixfrom

18.

ing to the general Public.

min the subordinate legislation uncler the

has determined the prescribed rate ofrules,

19.

determined by the legislature, is reasonable

to award the interest, it will ensure uniform

bsite of the State Bank of India i.e.,

al cost of lending rate [in short, MCLR) as on

ccorclingly, the prescribed rate of interest will

ate +20/o i.e.,70o/o.

20. Th

p

p

9.202 2 is Boh.

ost of lending

t the rate of

case of defaul

n of term 'int est' as defined under section Z(za) of the Act

nterest chargeable from the allottee by the

shall be equal to the rate of interest which the
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ttee, in case of default. 'l]he relevarrt

ttercst pctyultle by [he pront(ltcr ur

s clause-
'om the allottee by the promQter, in
to the rate of interest whigh thc
re allottee, in case of default;
)ter to the allottee shall be frQnt the
tmount or any part thereof [ill the
f and interest thereon is refrlnded,
lottee to the promoter shall bp from
Tyment to the promoter till the date

ailable on record and submissions

ttravention of provision$ of the Acl.,

rondent is in contravention of thr:

lng over possession by tlne due ,Cate

; been executed inter-se partiesi,

:d to show the date of start of

ssession has been calculated as per

A, the possession of tkre subject

period of 42 months from the rlatt:

of this agreement. Accordingly, the

ment letter i.e., 19.09.2A15 r.e, by

.ee/complainant wish to withdrarnz

urn of the amount received by thr:

[erest on failure of the pfomot€)r tc)

r of the unit in accordance with the

completed by the datq specifiecl
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promoter shall be liable to pay the all

section is reproduced below:

"(za) "interest" means the rates of i
the allottee, as the case ntay be.

Explanation. 
-F-or the purpose of th

(i) the rate of interest chargeable
case of default, shall be equal
promoter shall be liable to pay

(ii) the interest payoble by the prom
date the promoter received the
date the' amount or part ther,
and the interest payable by the a
the date the allottee defaults in
it is poial;"

On consideration of the documents a'

made by both the parties regarding co

the authority is satisfied that the res

section 11(4) [a) of the Act by nor han

as per the agreement. No BBA ha

moreover there is nothing on reco

construction. Therefore, due date of p

clause 1B[aJ of similar situated B

apartment was to be delivered within

21,.

22.

allotment which is not the same as

due date calculated from date of

19.03.2019.

Keeping in view the fact that the

from the project and is demanding re

promoter in respect of the unit with i

complete or inabilify to give possessio

dat

allo

allot

terms of agreement for sale or dul
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in, the matter is cove under section 1Bt1) of the Act of 2016. 'lhe

ate of possession as Pe agreement for sale as mentioned in the table

ccupation certificate/ mpletion certificate of the project where the

is situated has still not

authority is of the view

een obtained by the respondent/promoter'

at the allottees cannot be expected to wait

essly for taking Posses on of the allotted unit and for which he has

a considerable amou t towards the sale consideration and as

rved by Flon'ble SuPre e Court of India in lreo Grace Realtech Pvt'

Ors,, civil appeat no. 57BS of 20L9, decidedVs. Abhishek Khanna

7.07.2021.

".... The occupation ce ificate is not available even as on date, which

clearly amounts to defic ncy of service. The allottees cannot be made to

wait indefinitely for p ssion of the apartments allotted to them, nor

the apartments in Phase 1 of the proiect".,..."can thQy be bound to ta

er, the Flon'ble Supr me Court of India in the cases of Newtech

moters and Devel Private Limited Lls State of U.P. and Ors.

ra) reiterated in case ,f M/s Sana Realtors Private Limited & other

'nion of India & othe SLP (Civil) No. 73005 of 2020 decided on

5.2022. observed as un

"25. The unqualified ri, t of the allottee to seek refund referred under

section 1B(1)(a) and .

contingencies or stiPu
tion 19ft) of the Act is not dependent on any

ions thereof, It appears that the legislature has

consciously provided th right of refund on demand as an unconditional

absolute right to the al
the apartment, Plot or
terms of the agreement
the Court/Tribunal, w

tee, if the promoter fails to give possession of
building within the tinte stipulated under the

ardless of unforeseen events or stay orders of
ich is in either way not attributable to the

allottae/home buYer, t promoter is under an obligation to refund the

amount on demand w
GovernmenL including '

Act with the proviso th

h interest at the rate prescribed by the State

mpensation in the manner provided under the

t if the allottee does not wish to withdraw from
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the project, he shall be entitled forlinrcrest for
handing over possession at the rate )rescribed,"

The promoter is responsible for ,[l obligati

functions under the provisions of {ne Act of

regulations made thereunder or to tkle allottee

under section 11(4)(a). The promoteri has failed

give possession of the unit in accordahce with th
I

25.

sale or duly completed by

promoter is liable to the allottee, as the allottee.l

the project, without prejudice to any dth.r rcm

amount received by him in respect of [he unit wi

may be prescribed.

l'his is without prejudice ro any othjer remed

including compensation for which ahlottee ma

adjudging compensation with the adjudicating o

72 read with section 31(11 of the Acr of 201,6.

27. 'l'he authority hereby directs the promoter to rct

by him i.e., Rs. 2,50,000/- with interesi at the rat

of India highest marginal cost of lendinlg rate [M
+2o/o) as prescribed under rule 15 of tfre Flaryana

and Development) Rules, 2017 from thf date of ea

date of refund of the amount within tnl timeti

G.

28.

Flaryana Rules 201,7 lbid.

Directions of the authority

Hence, the authority hereby passes tiris order a

26.

directions under section 37 of the Act {o .nrr.. liance of
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)er the function entrusted to the authority

er is directed to refund the entire amount of

e complainants along with prescribed rate of

rescribed under rule 15 of the Haryana Real

relopment) Rules, 201,7 from the date of each

:efund of the dePosited amount.

given to the respondent to comply with the

order ana' friting which legal consequences

hok
Me

Regu
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interest
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payment ri ll

of

would lo
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