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HARERA .
® GURUGRAM Complaint No. 76 of 2021

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. ; 76 0f 2021
First date of hearing: 22.04.2021
Date of decision : 06.10.2021

Mr. Mangal Singh Goel
Address: - 146, Shivalik Appts, Alakanda, Delhi-
110019 Complainant

' V&rsus
.' x ""“':'
Imperia Structures Ltd.
Regd. Office: - A-25, Mohan Cuopéraﬁg"elndustrlal

Estate, Mathura Road, NEWﬁH&lhl l10044 , Respondent
CORAM ¥ |y i & -y _?‘:‘\,

Shri Samir Kumar | & | \ %\ Member
Shri Vijay Kumar Goyal.. | - | Member
APPEARANCE: '

Sh. Gaurav Rawat \' A\ ﬁdvpcﬁte for the complainant
Ms. Tanya Swarup \-;_i_-.— o ) ;Kﬂ]ﬁﬁcate for the respondent

1. The present con

int tlatsed 21 {]12q21 his been filed by the
complainant/ allnttee under sectlun 31 nf the Real Estate (Regulation
and Development)-Act, 2016-(in short, the Act) read with rule 28 of
the Haryana Real Estate (Regulation and Development) Rules, 2017
(in short, the Rules) for violation of section 11(4)(a) of the Act
wherein it is inter alia prescribed that the promoter shall be

responsible for all obligations, responsibilities and functions under
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HARERA

Complaint No. 76 of 2021

the provision of the Act or the rules and regulations made thereunder

or to the allottee as per the agreement for sale executed inter se.

A. Unitand project related details

2. The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, if any, have been detailg:dm the following tabular form:

p -L‘I-'\

S. No. | Heads

Information

“Esfera, Phase-11", Sector-

TN ’ d basai, Gurugram

37¢, village gharoli khurd

License valid_

HARE

' M{s Prime Infoways Pvt.

Ltd.,
Prime IT Solutions
tdu

| M/s Phoenix Datatech
(“?{; ‘{LJ\ ,'11 3Pt L,
5. RERA registered /not registered Registered vide 352 of
2017 dated 17.11.2017
Validity Valid upto 31.12.2020
Date of approval of building plan 18.12.2012
7. Unit no. 1301, 13* Floor, Block-

G
(Page no. 30 of the

complaint)

Page 2 of 28

L



HARERA

2 GURUGRAM Complaint No. 76 of 2021
8. Unit measuring 1650 sq. ft.
(Page no. 30 of the
complaint)
9. Date of booking 19.11.2011
(Page no. 21 of the
complaint)
10. |Date of execution of flat buyer's | 20.05.2013
agreement (Page no. 28 of the
_ gEm complaint)
11. | Payment plan 2 u;‘éﬁ' ;:,L‘ Construction linked
G2 sy || paymentplan
- :ij;'i-” (Page no. 72 of the
PV | complaint)
12. | Total considepation 4~ = " i Rs. 74,03.?56;-
N/ oy e no. 36 of the
_ d c laint}
13. | Total amount paid by g 'iT*m R$.72,36,195
cnmplain nt (As-alleged by the
/n I' complainant on page no. 12
| of the complaint)
14. | Due date of d6UVi iff 11.2016
per clause 10.1, ¢ sﬁ
sl vk w Calculated from the date
execution daib adbent 0 m:ﬂnn of agreement
r‘/ 15. | Offer of po 022618 ot
- sl 171 o
G UIXUZI complais
/[16. [ Occupation certificate 102022048 — yyoroblony
_(Page no. 12 ofthe-reply}-
17. | Delay in handing over possession till | 1 year 5 months 2 days
i

The complainant has submitted as under:

B. Facts of the complaint "‘tio‘»u (82 [T ™A
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2, GURUGRAM Complaint No. 76 of 2021

That the complainant was subjected to unethical trade practice as

well as subject of harassment as apartment buyers’ agreement
contain biased, arbitrary and one-sided clause which are escalating
cost and has many hidden charges which were not initially imposed.
The apartment buyer agreement mentioned DTCP license no. 64 of

2011 in the name of M/s Phonix Data Tech Services which was

transferred to the respundgﬁt:@éi;ﬁégy and were given legal right to
" _I._"_:-,::_I_ -JJ..‘
Mot

collect money from the cq’@’ﬁg‘@@t against the unit no. G-1301,

,—'"f f AULE Y \

Tower-G, “The Esfera”, Sector; 37C, ( dh | & valid
ower e Es EI?L”SEJ rf?:;fﬁ -. T;u:u%qq and have legal & vali
license to develop this project, “ i: \
That the respon ﬁi'i:!g-as al_rga\dj:«e'gftrgcte.%‘ ox. 30% amount Rs.

4 |

X | L 1]
21,98,736/- of the' tc tal;gsal} c?ngtde;&ar}?ﬁ m complainant and

\ W, \ .
even after that taok more tjhan 17

7 *}; o sign the apartment
c"";a

‘..:J‘}.I e ~ !‘ L
i 1"': ‘8~ s F N
buyer's agreement. . 7 RecV

That the based,;urﬁ pr,ptﬁ},s"ég and _gﬁmwgent made by the
respondent, cum_giaﬁa"it%pﬁk%ﬁ a 3BHK + 3 toilet unit admeasuring
1650 sq. ft., alqu.-ab;ﬁth!?qé gcq\{e:efi qm;’ﬁﬁa}% in unit no. G-1301,
tower G in resic-iential ﬁrﬁiect “Esfera”, sector 37C, Gurugram,
Haryana. Basic sale price was @ 3310 per sq. ft. as per welcome letter
dated 19.11.2011. The initial booking amount of Rs. 5,66,983/-
(including tax) was paid on 16.11.2011 by the complainant to the

respondent.
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2, GURUGRAM Complaint No. 76 of 2021

That the complainant was allotted the unit no. G-1301 admeasuring

1650 sq. ft. in “Esfera”, sector- 37C, Gurugram, Haryana by the
respondent for which the respondent sent the second welcome letter

dated 23.12.2011 and changed the basic sale price from Rs.3,310/- to
Rs. 3350.

That the respondent to deceive the complainant in their nefarious net

even executed apartment buyers’ a Eﬁgment between the respondent
'.'."I' ! r m II :.__; F

and the complainant on da 013. The respondent created a

false belief that theﬁbﬂfe;- : %mﬁlﬁf&(\d in time bound manner
and in the garb ut}thjh agreémentngrsmqmaised demands due to
which he was éﬁl&‘ to extr_Fct huge amﬁu% of money from the

complainant. I ;-_h
That the total c @e fsaiﬂ unit ,gsf S 74,03,750/- as per

agreement clause ﬁ:l,ﬂ?'gﬁ' xh}& complainant paid total

amount of Rs. ?i %,19% WMC }q: taxes, etc.) in time

bound manner. L %

That it is pertineﬁi toem}ei'q:}qnl'éneghaft ’,mgwg to the receipts, the
complainant has 1‘Jaid; sum._of Rs 72,36,195/- (including EDC, IDC,
tax, etc.) to the respondent after demand letters were raised by the
respondent when the respondent himself did not complete the
construction work. The complainant has paid more than 95% of

amount till now.
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10. That as per section 19(6) the Real Estate (Regulation and

Development) Act, 2016 (hereinafter referred to as the Act), the
complainant has fulfilled his responsibility with regard to making
necessary payments in the manner and within the time specified in
the said agreement. Therefore, the complainant herein is not in the
breach of any of its terms of the agreement.

11. That complainant has paid al |

R
ey

mﬁtalments and has made timely

: ﬂj@sx (including EDC, IDC, tax, etc.)

payments amounting to Rs

_A'

to the respondent wl;ei'gas thg ﬁbanﬂeﬁh{l an endeavour to extract

money from allot

_"5 dE\’f&@& a .paymgnb' an under which the

respondent coll

and internal deveiq&gieqb of facilities agd ﬁffmmes due to which the

respondent has not B‘o;ﬁel‘gq_: 1im: alﬁ Eu:ge(relup the project in timely

manner.
12. That cumplainarg- Saaﬁéﬂhtlﬁ '&nﬂ on Kéﬁ E&l (more than 9 year
ago) and as perLa.pgrtn}enf hgyers agrs .-. . the respondent was

liable to offer possession on or before 20th November 2016 so far

(clause no. 10.1).
13. That as the delivery of the unit was due on November 2016 which
was prior to the coming into of force of the GST Act, 2016, it was

submitted that the complainant is not liable to incur additional
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2 GURUGRAM Complaint No. 76 of 2021

14.

15.

HARERA

financial burden of GST due to the delay caused by the respondent.
Therefore, the respondent should pay the GST on behalf of the
complainant but on the contrary the respondent is collecting the GST
from complainant and enjoying the input credit as a bonus.

That one-sided buyers’ agreement has been one of the core concerns
of home buyers. The terms of the agreement are non-negotiable and a
buyer even if he does not agcggtn a term, does not an option to
modify it or even discuss 1'"’-“

ﬁ% builder. This aspect has often

been unfairly exple:tedzhy l;hg 'jnﬂljdet, Wh,greby the buyer imposes
unfair and dlschEMry ‘terms. and cem;li ns. The complainant

uE' \
was subjected etl'uca], trade practld

harassment, agr é:%e,nt h[ly s agreerne‘n qLe e of escalation cost,

VA S, w,tvich waz; feree’!;ﬂy”%pfpused on buyer at the

time of possession eew&ﬁieeuawrﬁsed by builder guise of a
biased, arbitrary i; dis r:rnjugtmy,t -

Ha"ﬁie te"hth are'ikthe%eesessinn of the said

unit on or bEf“E&%ﬂ;_i }2&]15 ]aspejrr épa:dfhmt buyers' agreement

well as subject to

many hidden cha

That responden

clause no. 10.1, but the same is far from completion. The respondent
after delay of more than 1 year offered the possession of the unit to
the complainant vide letter dated 22.02.2018. It is pertinent to

mention here that even after issuance of possession letter the
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respondent has failed to complete the construction in satisfactory

manner as the unit is not in habitable condition.

16. That the respondent/builder unilaterally changed the tower of
allottee from G to H and a new unit was allotted but the same lacked
the facilities such as a corner and park facing, which were earlier
available to the complainant and for which the respondent two PLC

charges (park facing aq%lh ‘corner  facing) from the
1;-*‘

complainant/allottee but ln .

nf possession, did not adjust the

amount paid agamst PLﬁin ﬁqalgqnanq.
17. That the respon e.{;t at the rum&,nf t)ffe‘.ﬁ f possession forcibly

J""

<

imposed escalation é}st of ﬁs 4;28“560,1 increased the super
1 4 :

area of the unit fﬁm 1650 sq. ft to IHSQ#g. but the respondent

surreptitiously léﬁ\gml narpet area sgﬂi t was before. Due to
‘h

increase in super area W nt le was increased and it

created extra huz th omp ylgng'wh h was objected by the

ofofferof possession.
18. That the cumpléiﬁ wrots sfp'va‘;élf.ﬁl d requested to the
findrt réte phveiilichiey,

respondent to send two months' prior demand notice for payment

complainant at t

and also requested copy of govt. approved building plan but no
response was received from the respondent.
19. That the complainant wrote the letter to respondent regarding illegal

demands raised at the time of offer of possession i.e., escalation cost,
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m HARERA
- GURUGRAM Complaint No. 76 of 2021

20.

21.

22.

increase cost and other charge for which the complainant objected at
the time of offer of possession. The demands were unjustified and
illegal but there was no response from the respondent to the
objection raised by the complainant.

That keeping in view the snail paced work at the construction site
and half-hearted promises of th_f.j_ respondent, the chances of getting
physical possession of theasqq:gﬂumt in near future seems bleak
and that the same is evtdﬂqb,ﬂmthe irresponsible and desultory
attitude and cundu?-nﬁ the g’e ’_Eundm‘;, .
interest of the bu é,gs ipttud{ng the comp

nsequently, injuring the

t who have spent their

entire hard ear eB avings in order.to
r"' II i
stands at a cro s o nbw ere. };ﬁgg istent and lethargic

lack of cumminnent\fmgoumiet% ﬂae ﬁt:gyéct on time, has caused the

complainant ETEI gndai ?ﬂe:ﬁopwms

That it was sub d that the cause of action to file the instant

th - I. ! i.-.-...;._:'a-- th 2 ;
complaint has nqg_%qe‘d.iwtﬁqiﬂ;f jun,sdjq‘i?*gﬁi is authority as the
unit which is the subject matter of this complaint is situated in sector
37C, Gurugram which comes within the jurisdiction of this authority.
Relief sought by the complainant:

The complainant has sought following relief(s):
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HARERA
& GURUGRAM Complaint No, 76 of 2021

(i) To pass an order for delay interest on paid amount of Rs.
72,36,195/- from 26.11.2016 along with pendente lite and

future interest till actual possession thereon @18%.

(ii) Direct the respondent to immediately hand over the legal
physical possession of unit in habitable condition with all
amenities mentioned in brochure.

23. On the date of hearing, the authority explained to the
respondent/promoter ahaut g:‘r!m‘,cm;.travennun as alleged to have

- {\..-7*
"

been committed in re!atwnﬂ_'__'_ ‘.'.,'sggﬁ,pn 11(4) (a) of the Act to plead
guilty or not to plead g).:ﬂ]:_',zr | {
D. Reply on behalfo [ nﬁgnt“ *'fﬂf ‘u
The respuqﬁ&nulhas cﬂntendeei the qdﬁﬁ{mnt on the following
grounds: -| - | :

i<}

i. That, it was submltted that the present cnmplamt has been filed
by the cumplamant agamst the respundent company in respect
of the tower- "G" bemg develnped hy the respondent company
in its group huusmg prulect titled as "Esfera Phase 11" situated
at sectur-B?C Gurgann Haryana pL { A

ii. That, it was submltted tha; the umt nn G-1301, in tower-G
situated m_,ﬁie smd ,pt:gieut ha'd? ht{en allotted to the
complainant by the respondent company vide allotment letter
dated 26-05-2013 on the terms and condition mutually agreed
by the allottee/complainant and the respondent company.

iii. That in view of the above said, the respondent company had
intended to complete the construction of the said unit on time.

It is pertinent to mention that the respondent company had
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HARERA
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iv.

successfully completed the construction of the said tower, and
procured the occupancy certificates for three towers out of 9
towers in the said project. However, the construction of all the
towers is completed and in habitable stage, in fact the
respondent company had already applied for grant of
occupation certificate for rest of the towers of project including
the tower-"G", where the allotted unit situates. Further, it is
pertinent to mention helfe ﬁmt respondent company already
intimated the cnmplaﬁap; :Jabuut the factum of its OC
application though due Ita certam f rce majeure circumstance,
majorly the ?’é,bzgak" ave in April 2021 and
suhsequenf lpcgc‘duwn in Haryana S;ﬁeh the DGTCP, Haryana
could not fss;.:e the OC well in time enaﬁ g the respondent to
offer the 1caf pagss&smﬂn ‘ﬂf ﬂm lotted unit to the
complainant, J | L/ :_"#

That it is reweratgd that aﬂotteﬂ dnit is ready for fit out
possession. It is important- mention here that the project
"Esfera" co sqé%f Q%aﬁa %quﬁc of the phase [ of the
project is du]y issued by "Town .and Country Planning
Develnpmgnu?“}{aryana" on_07.02. 2‘013* and more than 100
happy allottee(s) are residing in that phase. The physical
possession of the unit will be tentatively delivered to its
respective allottee(s) soon with respective OC on the said
project.

That, the respondent com pany is in extreme liquidity crunch at
this critical juncture, the company has also been saddled with
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HARERA
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orders of refund in relation to 15 apartments in the project, an

account of orders passed by various other courts. The total
amount payable in terms of these decrees exceeds an amount of
Rs.10 crores. The said project involving hundreds of allottees,
who are eagerly awaiting the possession of their apartments,
will be prejudiced beyond repair in case any mandatory order
be passed when the project is almost completed.

vi. That, on account of manyallottees exiting the project and man
any g the proj y

other allottees not paying. @mr installment amounts, the

g P
company, with grég'a,; d‘lﬂ’bcuity 1-these turbulent times have
managed to S’E,cure a laft mil’é‘ t'uh&ihg of Rs.99 crores from
SWAMBIH {uvestment Fund - 1, Tha ﬁa Altemate Investment

Fund [AIFE%;J established under thé special window declared

on 6.11.2 E, “the Hon'ble &’laﬁme Minister 1 provide
priority deb‘hﬁgan;ﬁlg for the mmp'fﬁﬂ" of stalled, brownfield,
RERA registe-\l‘eﬂ m@mﬁal dwé].aﬁments that are in the
affordable hnusmg“*fmid—mcﬁ?ne categnr}r, are net-worth
positive anﬁ r&]uﬁ% laatrhll% fun'dqtg to complete construction.
The comp y was granted a sanctfun on 23.09.2020 after
examination of the status of the ﬁumpétti}f nd its subject project
"Esfera” for the amount of Rs.99 crores. However, the funding is
still to be received, and the company is hoping for the same to
be released shortly.

vii. That, it is humbly submitted that this authority may be pleased
to consider the bona fide of the respondent company and

distinguish the respondent company from the bad repute being
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HARERA
2 GURUGRAM Complaint No. 76 of 2021

imparted to real-estate builders. It is pertinent to mention here

that the respondent company is extremely committed to
complete the phase-2 of project “Esfera”, in fact the super
structure of all towers in phase-2 (incl. tower) has already been
completed, the internal finishing work and MEP works is going
in a full swing with almost 300 construction labourers are
working hard to achieve the intent of the Appellant to complete
the entire project despite all prevaﬂing adversaries.

viii. That, it is relevant to afn“"'

1 gl-herem that several allottees have

Py iy
s !—l)j-

withhold the re};nﬁj{nm%lpajrments. which is further severally

affecting the;ﬁ;jﬁ’mlaf healti: ﬁf-d]&&r:ﬁndent company and

further dix& fo the.  force ﬁ;

cnrcumstaicﬁ 4reasnn& -which were b

e conditions and

d the control of the
respundentr&a;npanw as men'tmﬂm. herein below, the
construction;\wfks got delajﬁed f’ e
parties i.e., thewpﬂmlajﬁantas* mﬂf‘f
had cuntemplated i*t‘thaaw"inittal stage while signing the
allotment Eet% ﬁr@ﬂilﬂlﬁ!}ﬁ:% delay might have
occurred in_future and fha!: is wh_v under the force majeure
clause as rﬁgﬁﬁmﬁd“{n the allotm \f{i

the complainant that the respondent company shall not be

aid project. Both the

the respondent company

it is duly agreed by

liable to perform any or all of its obligations during the
subsistence of any force majeure circumstances and the time
period required for performance of its obligations shall
inevitably stand extended. It is unequivocally agreed between

the complainant and the respondent company that the
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respondent company is entitled to extension of time for

delivery of the said flat on account of force majeure
circumstances beyond the control of the respondent company
and inter alia, some of them are mentioned herein below:

a) That, the respondent company started construction over
the said project land after obtaining all necessary
sanctions/approvals  clearances  from  different
state/central agerlcies}autherities and after getting
building plan apprnved frem the authority and named the
project as Esfera II'.’ The respondent company had
received app]leatluns fer beeklng of apartments in the
said prnjeet by various rustemers and on their requests,
the respabndent eempany a]lutted the under-construction
epartmentsf units to them. 'J ;.}

b) That, ewing to unprecedented air pollution levels in Delhi
NCR, the Hen bie Supreme Court ordered a ban on
construction activities in the reglen from November 4,
2019, enwards which was a blew to realty developers in
the mty_ The Alr Quahty [n&ex (P.QI] at the time was
running above 900, which is ccnmdered severely unsafe
for the city dwellers. Following the Central Pollution
Control Board (CPCB) declaring the AQI levels as not
severe, the SC lifted the ban conditionally on December 9,
2019 allowing construction activities to be carried out
between 6 am and 6 pm, and the complete ban was lifted
by the Hon'ble Supreme Court on 14th February, 2020.

Page 14 of 28

A\



HARERA
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¢) That, when the complete ban was lifted on 14 February

2020 by the Hon'ble Supreme Court, the Government of
India imposed National Lockdown on 24 of March 2020
due to pandemic COVID-19, and conditionally unlocked it
in 3 May, 2020. However, this has left the great impact on
the procurement of material and Labour The 40-day
lockdown in effect since March 24, which was further
extended up to’ Mﬁﬁi anﬁ subsequently to May 17, led to
a reverse migration with workers leaving cities to return
back to tl}afiwlligas.ult s“éagmated that around 6 lakh
workers. walkeﬂ theﬁ mﬂag% and around 10 lakh

s. The aftermath of

wor @- are stuck in relief’ C:

lock o‘gfl{ or ppsthckdown pe? has left great impact
and %ﬂax% on the sector 'forf resuming the fast pace
const}uttie’n for achieving tlm-_ tf wely delivery as agreed
under thb. aﬂaﬁﬁbnﬂetﬁzr"; v/

d) That imtially\ﬁfte&-abtatﬁfng the requisite sanctions and
appri«ﬁs Erom Jthe. m%ce authorities, the
requgﬂdent cumpany had cammenced construction work
and Ergd\'{gad for the ne;essam astructure including
labour, plants and machinery, etc. However, since the
construction work was halted and could not be carried on
in the planned manner due to the force majeure
circumstances detailed above, the said infrastructure
could not be utilized and the labour was also left to idle

resulting in mounting expenses, without there being any
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progress in the construction work. Further, most of the
construction material, which was purchased in advance,
got wasted/deteriorated causing huge monetary losses.
Even the plants and machineries, which were arranged
for the timely completion of the construction work, got
degenerated, resulting into losses to the respondent
company running into crores of rupees.
That, it is also par‘gﬁtjmm mention here that every year
the cnnstructmﬂ:\vﬁﬁi‘@gas stopped/ banned/stayed due
to serious. ai:;a p{}ﬂutwn during winter session by the
Hon' blmnpna Green TﬁbnnaﬂNGT} and after banned
Laf !he material, .manpc'mr@’
has dist‘urbedfdistressiﬂ Every vyear the
respgﬁ,dent company had to manage and rearrange for
the ‘;q.gg'{l 4 it} almosz’* m}ﬁlplled the time of
banned ?edﬁbméﬁ a;ajﬁ’afé the previous workflow.

The nrders alraady pfaced on record before this

/ s B M
e A 121 12 A\

That the real estate sectur su far has remain the worst hit

nd flow of the work

by the demonetization as most of the transactions that
take place happen via cash. The sudden ban on Rs. 500
and Rs. 1000 currency notes have resulted in a situation
of limited or no cash in the market to be parked in real
estate assets. This has subsequently translated into an
abrupt fall in housing demand across all budget

categories. Owing to its uniqueness as an economic event,
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HARERA
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demonetisation brought a lot of confusion, uncertainty

and, most of all, especially when it came to the realty
sector. No doubt, everyone was affected by this radical
measure, and initially all possible economic activities
slowed down to a large extent, which also affected the
respondent company to a great extent, be it daily wage
disbursement to procuring funds for daily construction,
and day-to-day activin'es since construction involves a lot

of cash paymentftransactinna at site for several activities.

g) Thatitis .Lwé‘l] khbwn fac;"ﬂta} there is extreme shortage
of watgr in Stale of Haﬁgana and the construction was
directly-e 'ectedqu the. 3hurﬁa@ f water. Further, the

. Punjab- ﬁﬂd Har}rqna H@ Court vide an order

ed ‘iGﬁD?/*Z{)iE in CWP No| ﬁlm 2 of 2009 directed to
use .' f]g \;»rﬁated wqter: r, available sewerage
treatme ;ﬁ%ereﬁu&e? feferred to as "STP"). As
the avallah‘ht‘y of- STP basic infrastructure and
avail ?y qf water& from ‘f’f‘i as very limited in

8 ‘6 | - -IJ.
comparison tn the reguirement water in the ongoing

constructions " activities in’ Gling'abn District, it was
becoming difficult to timely schedule the construction
activities. The availability of treated water to be used at
construction site was thus very limited and against the
total requirement of water, only 10-15% of required

quantity was available at construction sites.
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That, owing to the above said force majeure circumstances and
reasons beyond the control of the respondent company, it was
extremely necessary to extend the intended date of offer of
possession mentioned in the allotment letter.

That for the purpose of ensuring the delivery of the possession,
despite Lockdown, the respondent company was seeking
permission to resumes construction of the said project. The
respondent cnmpan}r gg; ;:he permission certificate on

01.05.2020 by the muu‘l k@\'pnratmn of Gurugram, Haryana

subject to certamsaiiety reéﬁlctiah and conditions. Therefore, it
is humbly suﬁmi’m!d thﬁt thlé‘ aut}m‘qt}r may be pleased to
consider tl(#ﬁbbna fide ol the 'ng-' ondent company and
distinguish ﬂq[e?respundent: cnmpany from the bad repute being

imparted to real-estate builders. It 15

h‘&

that the r&%pﬁd\ent cumpdny ,js( e
complete the phférZ@fﬁab said «p;djei:t in fact super structure/

Hinent to mention here

tremely committed to

civil works in all the tnwars.in phase-z (incl. tower) has already
been cumliac§d %éhliﬁ.pr ;%lversanes only final
finishing work is remammg now.

The respondent company craves, Lemfe of &ms authority to add,
amend or alter this reply, if found necessary, at any stage of the
proceedings. The respondent company shall submit any
documents or details as may be required by this authority. The
respondent company also craves leave of this authority to make

further submissions at the appropriate stage, if so advised.

Jurisdiction of the authority
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The authority has complete territorial and subject matter jurisdiction

to adjudicate the present complaint for the reasons given below:
E.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with ‘offices situated in Gurugram. In the
present case, the project in- qtlﬁﬂ'sinn is situated within the planning
area of Gurugram Distngt, théréﬁte this authority has complete
territorial jurisdiction to dea} wn:h the present complaint.

E. Il Suhjectm?tle;]urisdtcﬂun e . ) '._.1

The authority has complete jurisdiction to dec:lde the complaint
regarding nun-cumphance of obligations by the promoter as per
provisions of section 11(4)(a) of the Act __legvipg aside compensation
which is to be deéidedzby the adjudicaiﬁng officer if pursued by the
complainants at a later s;l:a-‘ge.- REGY

Findings on the Eigctluns raised by the respondent.

F1.  Objectio %ardlngiuriﬁdicﬂtﬂﬁoﬂ& complaint w.r.t the
apartment buyer’s agreement executed prior to coming into
force of the Act. AV

The respondent submitted that the complaint is neither maintainable

nor tenable and is liable to be outrightly dismissed as the apartment
buyer's agreement was executed between the complainant and the
respondent prior to the enactment of the Act and the provision of the

said Act cannot be applied retrospectively.

Page 19 of 28
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27. The authority is of the view that the provisions of the Act are quasi

retroactive to some extent in operation and will be applicable to the
agreements for sale entered into even prior to coming into operation
of the Act where the transaction are still in the process of completion.
The Act nowhere provides, nor can be so construed, that all previous
agreements will be re-written after coming into force of the Act.

Therefore, the provisions qf‘ﬂgi%;;ules and agreement have to be

=
i T

read and interpreted harmon sl

-‘_-I:;g:{uwever, if the Act has provided

for dealing with gqgtajﬂ*ﬁa&gi%c*rfﬁ:ismnsjsituauon in a
ﬁ "‘erf-ﬁi,ejl;_.:_that' situation will be dealt with in
s/

accordance with the

A !

force of the Act ﬁ_:‘?ﬂ ;\h,e--ﬁulé,’s. Iﬂun_r.er?nsg ﬁ:f ions of the Act save
B I N B

il jl || ) I’ -

the provisions o ngqgremnents mgge ”:t

“ ’;‘-_ il - 'h_ f‘."-‘_r_w.'
sellers. The said contenition  has béen “upheld in the landmark

judgment of HEI a‘tﬂzgl%ff%@ bmivt. Ltd. Vs. UOI and
-y ! E 5

others. (W.P 27, le%j which provi nder;

“119, Ungi;;t&e provisions of Sec_:ﬁg'}i 2&, _t'?fe delay in handing
over the possession would be tounted from the date mentioned in the
agreement for sale entered into by the promoter and the allottee
prior to its registration under RERA. Under the provisions of RERA,
the promoter is given a facility to revise the date of completion of
project and declare the same under Section 4. The RERA does not
contemplate rewriting of contract between the flat purchaser and
the promoter..,

122, We have already discussed that above stated provisions
of the RERA are not retrospective in nature. They may to some extent

specific/particul

-
ct and the rules aﬁ:};rr"ii_;: date of coming into
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be having a retroactive or quasi retroactive effect but then on that
ground the validity of the provisions of RERA cannot be challenged.
The Parliament is competent enough to legislate law having
retrospective or retroactive effect. A law can be even framed to affect
subsisting / existing contractual rights between the parties in the
larger public interest. We do not have any doubt in our mind that the
RERA has been framed in the larger public interest after a thorough
study and discussion made at the highest level by the Standing
Committee and Select Committee, which submitted its detailed
reports.” A i
28. Also, in appeal no. 173 of 201

Ltd. Vs. Ishwer Singh nahf_milmo}qgr dated 17.12.2019 the Haryana
T has observed-
:*b?wm% N
“34. Thus, kee _ "i{p-’viev‘d'iﬁur!;-ﬂfbrésm‘&ﬁ: ion, we are of the
considered apinion that the provisions, @ e Act are quasi

retroactive t@ mﬂrenemapemiau anq }-.- applicable to the

‘ - -
Qarecimefits o sale entered into even pric g ¥ (TN L0

Real Estate Appellat

.l'.'!"! of the Act where (e SLl il LIAE ProcEss U
mmnfﬂtm ge. g ¢ Ise [pf ;Fe.' jp‘ the offer/delivery of
possession as pertf(gtgr d cond ino%s the agreement for sale
the allottee shall be: egtfﬂed to-the dnterest/delayed possession
charges on the reasonable rate gf fnteresr as gmwded in Rule 15 of

the rules aﬁ %ﬁ% f M asonable rate of
compensatio gr

sale is liable to be
ignored.”

29. The agreementskéFE sacrosanct-save and 'dx‘ﬂet)t for the provisions

e transaction

which have been abrogated by the Act itself. Further, it is noted that
the builder-buyer agreements have been executed in the manner that
there is no scope left to the allottee to negotiate any of the clauses
contained therein. Therefore, the authority is of the view that the

charges payable under various heads shall be payable as per the
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30.

agreed terms and conditions of the agreement subject to the
condition that the same are in accordance with the
plans/permissions approved by the respective
departments/competent authorities and are not in contravention of
any other Act, rules and regulations made thereunder and are not
unreasonable or exorbitant in nature. Hence, in the light of above-
mentioned reasons, the cuntenm.qn of the respondent w.r.t,
jurisdiction stands rejected, A 3;;?

F2. Objection rega?mg delgyﬂd paymeh;s

Though an nhtectfoa has beaﬁ takeﬂ in tﬁe -written reply that the

1.

nts as and when

complainant fa.Eefd ‘to make regular pai"':
demanded. So t‘ﬁlled to delay in e::m,plg g the project. The
respondent had to arr'ange funds fmm ou%;fde for continuing the
project. However, the plea advanced mth;s regard is devoid of merit.
A perusal of staﬁer%ent ?uf acgpupts sl;uws ler\mse wherein like
other allottees, tﬁg ahmplaman; had pﬁtﬂmﬂ than 90% of the sale
consideration. T(Eﬁyrpen_ts_ made by _ﬂ'__lg -Fﬂh'j#e does not match the
stage and extent of construction of the project. So, this plea has been

taken just to make out a ground for delay in completing the project

and the same being one of the force majeure,

G. Findings on the relief sought by the complainant.
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. Delay possession charges: To direct the respondent to give the

delayed possession interest to the complainant.
31. In the present complaint, the complainant intends to continue with
the project and are seeking delay possession charges as provided
under the proviso to section 18(1) of the Act. Sec. 18(1) proviso reads

as under,

“Section 18: - Return of amount and compensation

18(1). If the promoter fails o' c:wg;pfew or is unable to give possession of

an apartment, plot, or bm.’d;@m

o TP

Provided tha an ﬁ&k&a da?s
the pm;ec?*m:ﬁg paid, by the
month of a:ay £l the handing over aﬁrﬁ'e

as may he xnbed n

32. Clause 10.1 of miartrpm# bgyers t provides the time
period of handing ov pa%sessmn and ﬂl&ﬁ@l is reproduced below:

intend to withdraw from
ter, interest for every
ession, at such rate

%
E E‘

“Clause 1 ﬂ 73 'T?le ﬂevdapayﬂ‘mn sed on its present plans
and estimates.ant Mq’ﬂ? ptions, contemplates to

complete con of the said ing/said Apartment within
{ : S from the date of execution of this

Agreem} ualﬂss'g:e H‘ge n'egyﬁg hgshaﬂ be failure due
to reaso ncfonad ﬁt? auses 11.1).11.2,-11.3 and Clause 41 or
due to failure of Intending Aﬂnrteé(s} to'pay in time the price of
the said’ Apartment, along with (other\ charges and dues in
accordance with the ‘sche. ‘,n'uie of paymen 2‘ g?ti-n in Annexure F or
as per the demands raised by the Developer/Company from time

to time or any failure on the part of the Intending Allottee(s) to
abide by all or any of the terms or conditions of this Agreement.”

33. The apartment buyer's agreement is a pivotal legal document which
should ensure that the rights and liabilities of both builders
/promoters and buyers/allottee are protected candidly. The

apartment buyer’s agreement lays down the terms that govern the
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34.

HARERA

sale of different kinds of properties like residentials, commercials etc.
between the buyer and builder. It is in the interest of both the parties
to have a well-drafted apartment buyer's agreement which would
thereby protect the rights of both the builder and buyer in the
unfortunate event of a dispute that may arise. It should be drafted in
the simple and unambiguous language which may be understood by a
common man with an ﬂrdmatg,educatmnal background. It should

e
...f,.

contain a provision w1th

'-tg stipulated time of delivery of
possession of the apartment, plm: nr_Emldiqg, as the case may be and
the right of the l}uyer/saliottee in ease of d.e_l in possession of the
unit. In pre-REé}r IPf_-nr:nnzi it was a genﬁﬂ practice among the
promoters ,/develupers to invariably draft thq} s of the apartment
buyer’s agreem i a manner that; benefited only the
prnmuters/’develcx Et bad a;bmiy, unilateral and unclear
clauses that eithyr blatantly favuur&d the promoters/developers or
gave them the b&eﬁt of ioubbibaeausg dﬁtﬁ?ktal absence of clarity

-
4

over the matter.

Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges.
Proviso to section 18 provides that where an allottee does not intend
to withdraw from the project, he shall be paid, by the promoter,

interest for every month of delay, till the handing over of possession,
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30

36.

37.

at such rate as may be prescribed and it has been prescribed under
rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,

section 18 and sub-section (4) and subsection (7) of section

19]

(1)  For the purpose of proviso to section 12; section 18; and
sub-sections (4) and (7) of section 19, the “interest at the
rate prescribed” shall be the State Bank of India highest
marginal cost of lending rate +2%.:

Provided that in case the State Bank of India marginal
cost of lending rate (MCLR) s not in use, it shall be
replaced by such benchmay lending rates which the State
Bank of India may from: to time for lending to the
general public. L 5 ,ﬂ o w"

The legislature in its w;stl’ém :pvthe suburglmate legislation under the

provision of rule 15 oF‘the rules, has del‘amﬁned the prescribed rate
of interest. The f@ interest so determ 'x
reasonable and @qjtsald rule is followed tci &'
ensure uniform ﬁﬁai';nce in all the cases, |~ >
Consequently, a}\'pqgr website of the 5&# Bank of India ie,
https://sbi.co.in, the*ufai‘gm_a! cost of lendgng rate (in short, MCLR) as
on date i.e., 06.10.2021 is 7.309%. Amﬁrdlngly, the prescribed rate of
interest will be r:g.:%nai qos:qflenr:hngrate ;i-?ﬁ L.e, 9.30%.

The definition of term mterest as deﬁ’ned under section 2(za) of the
Act provides that the rate of interest Gﬁargeabie from the allottee by
the promoter, in case of default, shall be equal to the rate of interest

by the legislature, is
rd the interest, it will

which the promoter shall be liable to pay the allottee, in case of
default. The relevant section is reproduced below:

“(za) "interest" means the rates of interest payable by the

promoter or the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i}  the rate of interest chargeable from the allottee by the
promaoter, in case of default, shall be equal to the rate of
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38.

39,

40.
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interest which the promoter shall be liable to pay the
allottee, in case of default.

(i) the interest payable by the promoter to the allottee shall
be from the date the promoter received the amount or any
part thereof till the date the amount or part thereof and
interest thereon is refunded, and the interest payable by
the allottee to the promoter shall be from the date the
allottee defaults in payment to the promoter till the date it
is paid;”

Therefore, interest on the delay payments from the complainant shall

be charged at the prescribed rate ie, 9.30% by the
respondent/promoter whiﬁh-i.iﬁt@@ﬁ_:&ame as is being granted to the
complainant in case of delayei;;n:sfsgssinn charges.

Section 19(10) of i_:ﬁtft obligates l: allettees to take
the ‘subject unit Tin 2 n‘lﬁnthéf ﬁt-:'#E date of\receipt of

handed over at the ﬁme o}'ta Ing'possession is
It is furthe clagﬁgﬂ that the cfelaylﬁnﬁssg%l
bayable from the.due date of possession i.e, 2041.2016 till offér of
possession of the subject flat 22.02.2018)"plus two months ie.,
22.04.2018as p section 19(10)

On consideration of the documents available on record and

the provisions the Act.

submissions made by both the parties regarding contravention of
provisions of the Act, the authority is satisfied that the respondent is
in contravention of the section 11(4)(a) of the Act by not handing

over possession by the due date as per the agreement. By virtue of
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clause 10.1 of the apartment buyer's agreement executed between

the parties on 20.05.2013, the possession of the subject apartment
was to be handed over within a period of 3 and half years from the
date of execution of apartment buyer’s agreement i.e, 20.05.2013
which comes out to be 20.11.2016. The respondent has failed to
handover possession of the subject apartment till date of this order.
Accordingly, it is the failure of the respondent to fulfil its obligations

and responsibilities as per. j}}e apartment buyer's agreement
executed inter-se between thﬁ pafties within the stipulated period.
Accordingly, the non- camphance of the'mandate contained in section
11(4)(a) read mtl}«p(ovisd to section IB{J.J f the Act on the part of

the respondent ts ,estabhshed As such the ﬁll ittee shall be paid, by
~the promoter, mterest for every morth of d%hy from due da
possession i.e., 2,[1 11,2016 till the offer .of the passe}sftlan}%t“hg
prescribed rate i.eq %ﬂ% p.a. as per E;‘Q}Ei;t;iﬂ section 18(1) of the{E/'
Act read with rule 1S‘ﬁff;-iihjehrjﬂles-anﬂ_sactibﬁf19 (10) of the Act.

H. Directions of the authurity
: . ™y A

41. Hence, the authority h&reim passes this tjtder and issues the
following directions under section 37 of the Act'to ensure compliance
of obligations cast upon the promoter as per the function entrusted to
the authority under section 34(f):

i The respondent is directed to pay interest at the prescribed rate
of 9.30% p.a. for every month of delay from the due date of
X possession ie, 20.11.2016 till the offer of possession ie;

—
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ii. The arrears of such interest accrued from 20.11.2016 till the
date of order by the authority shall be paid by the promoter to
the allottee within a period of 90 days from date of this order
and interest for every month of delay shall be paid by the
promoter to the allottee before 10 of the subsequent month as
per rule 16(2) of the Rules :

iii. The respondent is dlrect;e:} rp hﬁndﬂver the physical possession
of the subject u.nft after abtaming {)C from the competent
authority. /.~ fen |

iv. The cnmp!ainaiﬁt is a]sé 'direct'ea to pa_',i;tlke outstanding dues, if
any. Interest ort the due payments from ihe complainant and
interest on ata:ount of delayed possession féharges to be paid by
the respondent shall be equitable ie,, az, the prescribed rate of
interest i.e, 9.30% per dannum.

V. The respondent shall not charge anything from the complainant

which is nut@a& of the builder buyer agrq“gment.

42. Complaint stand$dlspnsed of.
43. File be cunmgned*tn'registry.

V) —
{Sank Kumar) (Vijay Kumar Goyal) Member
Member

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 06.10.2021
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