HARERA

GURMGRAM Complaint No. 574 of 2018
BEFogE THE HARYANA REAL ESTATE REGULATORY
| AUTHORITY, GURUGRAM
| Complaint no. : 5740f2018
. Date of first hearing: 20.09.2018
| Date of decision : 16.01.2018

|
Mr. Anurag Kumar
R/0 E- 23, Sector-48, leul World

Gurugram Complainant
M/s Emaar MGF Land lelted 7% \

Office at: Emaar Business Park, MG Road"~ 'C

Sikanderpur, Sector-28, 3 9

Gurugram-122001, Haryana i 1% Respondent
CORAM % v C

Dr. KK. Khandelwal - : Chairman
Shri Samir Kumar "ITE peGY Member
Shri Subhash Chander Kush " Member
APPEARANCE:

Shri Sanjeev Kumar Sharma = Advocate of Complainant

Shri Ishaan Dang™" *““Advocate for the respondent

ORDER

1. A complaint dated 23.07.2018 was filed under section 31 of

the Real Estate (Regulation and Development) Act, 2016 read
with rule 28 of the Haryana Real Estate (Regulation and
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Development) Rules, 2017 by the complainants Shri Anurag
Kumar, against the promoter M/s Emaar MGF land limited, on
account of violation of clause 16(a) of the office space buyer’s
agreement executed on 30.10.2010 for unit no. EPO-03-020 in

the project “Emerald Plaza" for not giving possession by the

due date which is an obiigit;onga% the promoter under section

11(4)(a) of the Act ;bid Ao g;r;endment to the complaint was
filed by the complalnant whecrem they have stated that they
are not appe'ar.ing before the auth_orlty for compensation but
for |fulfilment’ of the oblxgatlons by the oromoter as per

provisions of the sald Act and reserve _their right to seek

compensation from- the promoter for which they shall make

R T —
separate apphcatlon to fhé ad]ﬁdiéatmg ‘officer, if required.

. sé:a»
v %% \Wl

Now the matter is before the. authorlty not for compensation
but‘ for fulﬁlment of obllgatlon by the promoter as per section
18(1) of the Act ibid due to failure to give possession on the

due date as per the said agreement.
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2. Since, the space buyer’s agreement has been executed on
30.10.2010 i.e. prior to the commencement of the Act ibid,
therefore, the penal proceedings cannot be initiated
retrospectively. Hence, the authority has decided to treat the

present complaint as an appllcatlon for non-compliance of

contractual obligation oq the 'art of the promoter/respondent
SHS S @_
in terms of sectlon 34(f) af the Real Estate (Regulation and

Aﬁ’l_.

A»‘*: P B
D e Vb T
f .
A . \il S

Dev°1°Pment] Act 2016 WS R
W-?-:.;:..iiﬁf;ﬁ;”

w«%&’ : 3 & — :%§_ .

3. The partlculgrs of the complamt are as under -

V@ : o i ;;:;

* DTCP llcencem,o 10 of 2009 dated 2”1 05.2009
* Nature of pm]ect compler(:lal

* Collaboration agreementhetween active promoters pvt.

Ltd, and Emaar MGF land Itd.

-

L Name and location ;bf the project "iEmerald Plaza offices”
(%] 1121 I = ) /| in sector 65, Gurugram

2. Nature of real estate project Commercial complex

3. | Unitno. EPO-03-020

4. | Area of unit 627.16 sq. ft.

5 Payment plan Construction linked

plan
6. Registered/ not registered Not registered
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Date of occupation certificate 08.01.2018
Provisional allotment letter dated | 17.09.2010
Date of offer of possession 24.01.2018

10. | | Date of space buyer’s agreement | 30.10.2010

11. | Total consideration Rs. 34,28,412/- (as per

statement of account)

12.| | Total amount paid by the 3
complainant ‘

Rs. 30,39,701/- (as per
statement of account)

13.| | Due date of dehvery ofy V4| | 4 ] 30.08.2013
possession clause; 16(a)( (30 \
months from date of execunon N

plus 120 days as gra‘éé period) |

.
e i
[ 8
‘s i § |

14. Delay%n-.-.ha-ndmg over -p0555851gp o years 4 months and
till date*’@"f offerof p“éssessiﬁn i 25 days

15. | Penalty, clause as per oﬁicgspate@ Glause 18(a)- 9% p.a
buyer’s égreerﬁént datéd |/ Al'simple interest on the

30.10.2010, 7y e W ¥ Jamount paid by the

E REG 2 | allottee for such period
r of delay

y i G ko :»;

, s -
Gl = i Hhadt BE. b

The details prowded above have been checked on the basis of

-
A

| x ,s
& . %

the record available in the case ﬁle whlch have been provided
by the complainant and the respondent. An office space
buyer’s agreement is available on record for unit no. EPO-03-

020 according to which the possession of the aforesaid unit
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was to be delivered by 30.08.2013 and the possession was

offered to the complainant on 24.01.2018. The promoter has

failed to give interest on delayed possession as per the said

agreement duly executed between the parties. Therefore, the

pro

5. Taking cognizance of S

moter has not fulfilled i}:_s cgmmitted liability as on date.

| gcem lamt the authority issued
Q‘%‘J“I\i v*‘l .s}”)

notice to the respondent fer ﬁlmg reply and for appearance.

c v 'y & >'v-:;.:§_

Accordmgly, tﬁe:espondggt agyeared on11.12.2018 and the

case came up ﬁ_jr hearingvon,_lv1£1'2.;i2018 and 16.01.2019. The

rep

Facts of the complamt

ly has been gﬁlecl by the respondent, b

a5
LR

6. The complainant subrlfl’c"t‘éﬂ‘thﬁfl:ompany conceived, planned

,«»

&&&

g B
and was in the process of egnstructmg alld developing a

s

reswdentlal plott;ed colony “Emerald Hllls” (herein after called

proq!ject) to be developed on a piece of land admeasuring

10?.471 acres in Sector 65 Urban Estate Gurgaon.

7. The complainant submitted that Director, Town and Country

Planning, Government of Haryana has granted license bearing
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no.-10 dated 21.05.2009 to develop the project. The “Emerald

Plaza” was to be built with the state of art office spaces and

retail shops with 3 levels of basement parking space.

The complainant submitted that he purchased a shop / office

/ unit no EP0-03-020 admeasurmg a super area of 627.16 sq.

ft.

ituated on the th;L-

f.h

j,;_-.fioor on the assurance that

construction shall be complete in tlme and possession would

£ A, A
~ A i év..

be handed over m tlmgL and pald advance cheque of Rs.

5,00,000/-.

| §"’°' % 3 ItE

% § qedsd U ! "i'g ”%‘_””
g P o

I . .
& - E

i #
| y ‘aw& % 7 i 8
# " ey = ;.

| . vé\e i i

The\complamant gubrmtted that ofﬁce Space buyer agreement

Q

dated 30.10. 2010 was SLgned betweemboth the partiesi.e. M/s

\ @ §-_>

Emiar MGF Land Ltd.”andthe complamant on the terms and

conditions as laid down by'the company. It is must to mention

here that as per the space buyer agreement, the possession of

the unit in question was to be handed over within 30 months

from the date of the said agreement with a grace period of 120

days as provided under clause 16(a) of the agreement.
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10. The complainant submitted that as per the office space buyer

11.

12.

agreTment the possession of the unit in question was to be
handed by April 2013, however at that time the construction
of the project was far from completion. Complainant visited

the construction site several time and visited the office of the

promoter also to enquire bou he slow construction and time

of handing over the possession.
J i ‘;l SRR,

The complainantjs'ubmit:ted\ th‘:éi;t-'-he‘ “efter'an exorbitant delay

»’ 4

of almost 5 Vz years reqewed letter for offer of possession

dated 24.01. 20f8 w1th respect to the umtm questlon Though

the respondentoffered the ?ossessfon of,the unit in question
| Nt 5,7

after a delay of almostes,&l j 2 year§, however no interest for the

delayed penodw wasf offered by the respondent to the

‘ - .«"f.. d I 9i B

corriplamant and aggrleved of which the complamant has also
|

visited the ofﬁce of the respondent with the request to pay

interest for the delayed possession but the same were in vain.

The complainant submitted that he visited the office of

promoter and tried his level best to meet the senior officials
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but CRM (Customer Relation Managers) did not allow to meet.
So he send a legal notice to the promoter. Respondent,
company didn’t bother to reply. Leave reply they even did not
acknowledge the notice hence this complaint to the Haryana
Real Estate Regulatory Agthor__;ty at Gurugram.

Issues raised by ihe coggg%g;ggpt
'\&:‘r 1"{?3 L :??;{

i

i. Afteran am@n-éiirlénti_gft’;j{tﬁgcpmﬁlaint filed along with the
53 »« g m:—v : .\\:: “% e \
complaint,thesole issue remainswhether the respondent

i :

has violated the-terms ‘and conditions of the said
agreemén’tiand the complainant is entitled to get refund

of the amount paid.by him? " <.

Relief sought

i. | The complainant is seeking refund of the entire amount

W & 4

# &
& i
2 = f |

| paid by him alb'ng with-prescribed interest which is an

obligation on the promoter as per section 18(10).
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Respondent’s reply

The respondent stated that the present complaint is not
maintainable in law or facts. The project of the respondent is
neither covered under the Haryana Real Estate (Regulation
and Development) Rules, 2017 nor is the project of the said

respondent reglstered vylth t!'us authority. As per the

definition of "ongomg pr0]ects under Rule 2(1)(o) of the said
5 w@ (oo f"& n?
Rules, any proLect for which an apphcatxon for occupation

F -

certiﬁcate part thereof or completlon _certificate or part-

b
»',r -

completlon cergﬁcata is made Eo the campetent authority on
|

or before the pubht:&t:on of the sald Ruleo is outside the
| g N

purﬂnew of this authorlty

The!respondéﬁt submlttedthatthe ?esfpondent had applied for

the occupation certificate for the said project on 22.05.2017

which is prior to the date of publication of the Rules. i.e.
i =

28.07.2017 and hence the said project is not an ongoing

project as per rule 2(1)(o) and the present case is squarely

covered under the first exception provided under rule 2(1)(o)

i

|

|
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and therefore this authority has no jurisdiction, whatsoever, to

entertain the present complaint and the present complaint is

liab

le to be rejected. This position is further vindicated by rule

4(5) which clearly states that any project for which an

application of occupation.. certificate, part thereof or

completion certiﬁcate'é 93 ﬁ,'_"—-" g?:“é‘hfﬁpletion certificate is made

w‘"’%ﬁfzj* 3‘%’9& i

to the competent authontyaone Qr before publlcatlon of the said

Rules, i.e. 28. 072017 1§’outside the purvrew of this authority,

_____

unless the sazd apphcatlon is refused by the competent

§§

authorlty and "lf is only then that the pl;o;ect is required to be

reglstered w:thm 30 days of the recelpt of such refusal.

3’@&
[ 3

It is pertinent to ﬁ’eﬁtf_t}fn tﬁatﬁ’% Eve% the actual occupation

| - 9 TFYER A
cerqiﬁcate has-also been grg_ntedgoﬁZO\B.O 1.2018.
, Ve U A T AYEe

It 1& further sﬁfbmitﬁtewc:f't’ha;t' w1thout prejudice to the above,

even otherwise also as per the deeming provision of sub code

4.1

of

the

D(5) of the Haryana Building Code, 2017, if after submission
an application for occupation certificate or part thereof,

re is no communication from the competent authority for
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60 days then there is deemed to be an occupation certificate

granted to the applicant.

The respondent submitted that the complaints pertaining to
compensation and interest for a grievance under section 12,

14, 18 and section 19 _Qf. ;he Real Estate (Regulation and

Development) Act, 2016 ar qmred to be filed before the

\f mg vg «fg

adjudicating ofﬁcer under rule 29 of the Haryana Real Estate
(Regulation and Dévelopment) aet 2017 read with section 31

and section 71 of the sa1d Act and not before this hon’ble
authority unde}; rule 28 s:
The respondent submitted tr}'{%t;:“théfcdmplainant has no locus

standi or cause of action- to.file“the present complaint. The

present complamt is based on an erl‘oneous interpretation of

et

the provisions of the A_c_ft as -gwell.;_s an'i};corr'ect understanding
| | 4 _ N\ ) %
of r:he terms and conditions of the office space buyer’s

agreement dated 30.10.2010.
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19. The respondent submitted that the complainant has not come
to this authority with clean hands and has concealed the

material fact that:

(i) The respondent had already applied for occupation

certificate and it was deemed to be granted on 21.07.2017

and actually grant%d %ﬁl@?iﬂl 2018. After obtaining the
‘-':}. s ;;?
occupation cemﬁcate,“the respondent has already issued

the letter Qf possesg;gn (@ted 24 01 2018 for the said

&

commercial unit along with the statement of account

| z&: i

dated 07.08 2018 w1th the detalls of charges etc. as

._w

mentloned therem as well as in I:he notice of possession.

| o)
However, even”aft_e‘r' r‘é’éeltzing the notice of possession

»‘s il
e

and varrous remln&erﬁ thereéfter the complainant did

i | I

| not make all the payments in the prescrlbed time and at

| ' the same tlme desplte the handover adv1ce letter dated
|
1 25.06.2018, to handover the physical possession of the
office unit to the complainant, the complainant have not

come forward till date to take possession.
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(ii) The complainant has been defaulter in making payment
thereby resulting in delay payment charges and on
request of the complainant and as a special case, the delay
payment charges of Rs. 4,14,057 /- were waived off by the

respondent.

20. The respondent submltted that clause 18 of the office space

Uv-u,

bl

buyer’s agreement further pr0v1des that compensatlon for any

gEGS AN L
¥ -

VAN, i, s A

delay in dellvery of possessmn shall only be given to such
allottees who are not in default of the agreement and who have
not defaulted in payment as per the payment plan annexed

with the agreement The complamant having defaulted in

VR
A @g i

malTing timely payment of instalments, is thus not entitled to

any compensatlon under the sald buyer S agreement
. W é&a A | 4 ’?f’?.

21. The respondent submitted that the construction of the project

in question stands completed and the respondent is in receipt

0

of the occupation certificate in respect of the same. It is
submitted that as soon as the balance payment is remitted by

the complainant and necessary formalities completed, the
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respondent shall hand over possession of the unit to the

complainant.
Determination of issues:

After considering the facts submitted by the complainant,

reply by the respondent and perusal of record on file, the issue
NS
wise findings of the authority are as under:

22. With respect to.the i“sblgf‘;.-i’s;gl’ié,.:_a’é:-pe} clause 16(a) of office

space buyer’ s agreement the possessmn of the said unit was

,,,,,

& 3"§
‘*} @e‘s& §

to be handed gver w1thin 30, mqnths plus grace period of 120

I &%“”‘%

days from the executii"@n 6jf the said ;agrfegment i.e. 30.10.2010.

B

Thel'efore, due"iﬂat‘e‘%f_’pos§essfi’6é§ §h_u{l be computed from

30.10.2010. The clause regardmg the possession of the said

unit is reproduced pelowi & 8 4 B % 4

g : 4 o ¢ -
2 e . -
Q

“16(a) Tfme:ofhanding over the possession

i(i.) That the possession of the office spaces in the
' commercial complex shall be delivered and handed
over to the allottee(s) within 30 months of the
execution hereof, subject however to the allottee(s)
having strictly complied with all the terms and
conditions of this agreement and not being in
default under any provisions of this agreement and
all amounts due and payable by the allottee(s)
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of

allowed as it will hamper the p

alr

the

Accordingly, the due»fftfgt‘gg
7 g;
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under this agreement having been paid in time to
the company. The company shall give notice to the
allottee(s), offering in writing, to the allottee to take
possession of the office spaces for his occupation
and use (notice of possession).

(ii) The allottee(s) agrees and understands that the
company shall be entitled to a grace period of one
hundred and twenty (120) days over and above the
period more particularly specified here-in-above in
sub-clause (a)(i)-of clause 16, for applying and
obtaining necessary-approvals in respect of the
commercial compleé )

i
Fi

pf”?'ﬁjoss&,ession was 30.08.2013.

} R o N # 4
However, the réspondent S.?ntfl\eft*’er& of offer of possession to

BT

complainant on 24.01'.201\85 Therei;org;_delay in handing

over possess:_id?l s_h@l_liﬁbeéjicompdted-?from due date of handing

S !

over possessiog till handi;ng over of possession i.e. 24.01.20 18.

B

The possession has B@éﬁi&fé}éy@d 'Ey-féur years four months

and twenty ﬁ&g ‘gaysifroﬁfi”dgué;% datelof possession till the offer

T
i e

possession. The refund in the present case cannot be
4 ' 4 | kS : _

: F £ =

r

rE)Qgr.eés. of the'project as OC has
cady been obtained by the respondent on 08.01.2018 from

competent authority.
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As th‘le possession of the apartment was to be delivered by
30.0%&.2013, the authority is of the view that the promoter has
failed to fulfil his obligation under section 11(4)(a) of the Real
Estate (Regulation and Development) Act, 2016. The
complainant made a Suh_m\_i:s:s_j_on before the authority under
section 34 (f) of the Actrblqm«’gnsure compliance/ obligations
cast upon the promoter under eectlen 11(4)(a) of the Act ibid.
The complamﬁm; requested that necessary directions be

issued by the authorlty under section 37 of the Act ibid to the

promoter to comply wuth the prov1srons and fulfil its

obhFatlons As, the promoter has falled to fulfil his obligation,

"?@_i

the ipromoter is hable under sectlon 18(1] proviso of the Act

vvvvv

56

corrrplamant at the prescrlbed rate for every month of delay

& 21\,
till the handmg over of possessmn

|
Findings of the authority

The! authority has complete jurisdiction to decide the

complaint in regard to non-compliance of obligations by the
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promoter as held in Simmi Sikka V/s M/s EMAAR MGF Land
Ltd. leaving aside compensation which is to be decided by the
adjudicating officer if pursued by the complainant at a later
stage. As per notification no. .”1/92/2017-1TCP dated

14.12.2017 issued by Town and Country Planning

Department, the )urlsﬁcu f Real Estate Regulatory

Authority, Gurugram shall “be enure Gurugram District. In the

9‘.5\3‘(—1;:_ .

present case, the prO]ect m question is 'situated within the

o m”ﬁ’s*‘?'
"" "@

planning area of Gurugram dlStl‘lCt therefore this authority

.3" i o §é i 3 -
o # zz% . ‘?‘-’“ -
: & g 3 -

has complete térrltorlal ]urlsdlctlon to deal with the present

. 4 ]
T e .;e - - §,

; 1 4 i 3
§ §i i
L W | 4 v @

com‘plamt.

3 B #

2% i?f
'y’ %‘?‘%« =
‘ N P S -

The‘ possession of the umt was to Be dehvered by 30.08.2013.

ooooo

aaaaa

thatt the promoter has falled to fulﬁl hlS obllgatlon under

| {

sec{tion 11[4) [a) of the Haryana Real Estate (Regulation and

Devirelopment) Act, 2016. As the promoter has failed to fulfil his
|
obligation under section 11, the promoter is liable under

secFion 18(1) proviso of the Act ibid, to pay to the complainant
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27.

28.
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interest, at the prescribed rate, for every month of delay till the

offer of possession.

The

complainant made a submission before the authority

under section 34 (f) to ensure compliance/obligations cast

upon the promoter as menti-oned above. The complainant

A%

requested that necessary d%ectiens be issued to the promoter

mgym 3,

to comply w1th the prov;éiéns a,pd fulfil obligation under

sect

For

the

Afte

the time bemg, t1ll v1ew 1s taken by the authorlty regarding
%"%

holding charges these shall not be appllcable for the period

MMMMM
T

i wo.'v\»«

Decision and direct_ion__s{ _ef the ggthority

le i i
i ws :
fe

r takmg“mtow consf&deraﬁon ﬁll the ‘material facts as

-

addfuced and- produced by both the partles, the authority

exercising powers vested in it under section 37 of the Real

Est£te (Regulation and Development) Act, 2016 hereby issues

|
the}followmg directions to both parties in the interest of justice

am{l

fair play:
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(ii)

(iii)

i
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The respondent is directed to pay interest at the
prescribed rate i.e. 10.75% for every month of-delay from
the due date of possession ie. 30.08.2013 till offer of
possession i.e. 24.01.2018. The interest so accrued shall

be paid within 90 days_from the date of this order.

The complamant is ,also_ adwsed to take possession and
W‘»:», .,,j.,* *%&&Y
after possessmn 1f thby eome Yo, know any deficiencies

they may approach tl;e approprlate forum

}

The reSp@gn*dent 15“d1rectedv to de31st from charging

=

holdmg charges for pehod the matter remained sub-

it -

L ¥ L @ £ &= 4 i
judice. NO PN | L’ o/
] )

sy, 1 v
S T E
< e Qe 5

29. As the project is reglsterable and has not been registered by

the

‘promoter, the alitharlty has decided to take suo-moto
|

cognizance for not getting the prO]ect registered and for that

separate proceeding will be initiated against the respondent

under the Act ibid. A copy of this order be endorsed to

registration branch for further action in the matter.
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30. Thejrder is pronounced.

31. Case file be consigned to the registry.

iy ikl
(Sa umar) (Subhash Chander Kush)

Member Member

Haryana ReaI Estate‘“ReguIatory Authorlty Gurugram

?

4 ,si% E W*A Myy . >
Date: 16.01.2019 _i’ T 1Y 1=2]

Judgement uploaded on 08'.637.5019 g

id
: i 4
: : i .
“‘% % o - -
- 6, - | &
- i b s B &
. oy - > 4
. & }w&% '&M%&& o v .
. o
Yy, g 7w : “’% 5 o
y |- - & ; \wg rid
Ry, i, b F.
e ; gt
L TR
: s g
| : &
- Fg i i
i & e @ e 3 ' 1
- o Y - 4
- i - e B i . -
o
i 8 ey B |
T = -
. 'E mn _,'”W”'M. - B,
: | Y |
&
! 5
— h

Page 20 of 20




	IMG_0001
	IMG_0002
	IMG_0003
	IMG_0004
	IMG_0005
	IMG_0006
	IMG_0007
	IMG_0008
	IMG_0009
	IMG_0010
	IMG_0011
	IMG_0012
	IMG_0013
	IMG_0014
	IMG_0015
	IMG_0016
	IMG_0017
	IMG_0018
	IMG_0019
	IMG_0020

