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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 2887 0f2021

First date of hearing: 30.09.2021
Date of decision : 11.10.2022

L. Manjeet Rajain
IL Angad Rajain
1. Mrs. Urvashi Rajain

allr/0: - G-32, South c1ty 1 Complainants
Gurugram Pba REv

M/s Bestech Indla Pvt Lté,, :

Bhagwan Mahavaarg, 0 BN
Sector-44, Gurug r§m Yy \"% \ Respondent
;; § 4 Les i
CORAM | i b 8 i
Shri Vijay Kumar: Goyal ~ 4" /Member
Shri Ashok Sangwan, - o ./ Member
Shri Sanjeev Kumar Arora — W 7 Member
APPEARANCE: § | /% K% A )
Shri. Nitin Jaspal ., . .., Advocate for the Complainants
Shri. Sanjeev Sharma—; | | '« | || —Advocate'for the Respondent
ORDER

1. The present complaint dated 09.05.2019 has been filed by the
complainant/allottees under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (in short, the Act) read with rule 28 of the

Haryana Real Estate (Regulation and Development) Rules, 2017 (in
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short, the Rules) for violation of section 11(4)(a) of the act whereinitis
inter alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the provisions of the
act or the rules and regulations made there under or to the allottees as

per the agreement for sale executed inter se.

Unit and project related details

2. The particulars of unit details, sale consideration, the amount paid by

1. | Name of the pI‘O] ct | {Brahma B&tech Athena,
» g 8 Sector 16§Gu;'ugram,
ul' @y _ Haryana W
L _' %,‘ : i - |
2. N f2. ms acres
3, §§ 013}820%
‘“ﬁ&s per page 20 of
4. | RERA reglstered ] not 1
registered [ __ | PI1R { 'dated 28 07 2017 valid upto
U 131 Mz002 V
5. | Unit no. 1203, 12t floor
(As per page 20 of
complaint.)
6. | Settlement agreement w.r.t. 07.11.2019
project land between the (As per page 64 of
respondent and the land .
) complaint.)
contributor J

Page 2 of 21



g s

i HARERA

lfm

Complaint No. 2887 of 2021

= GURUGRAM

7. Environment clearance 29.10.2018

8. | Date of flat buyer agreement Not executed

No buyer’s agreement with
regard to the unit was
executed between the
parties. So, as per buyer’s
agreement executed
between one of the allottee
namely Vijay Kumar and the
respondent in complaint no.
) g of 2019 decided on
| 210 2019 of the same

 project, clause 11(a) is taken
chedule for possession of
.the unit‘*providing as under:

‘___f"i_.??he detelo er based

: _ }mon its. lﬁ.e nt p]ans
" |.and estfmgs?;as and

gsub]ect to just
exeeptx?nsasa i
engea r. to offer
possession *fthe said
§ unit” < wi 36
{<“mmiont] §§ ‘[w1th grace
- g@éripd’ of addition 6
.j=-months) from the
: «»mpagge%f mggmg of this
) ent . unless
A.-the e*?shall%‘be delay
; . OF fallure due to any
(11 1L+ circumstanges
' " 1" beyond' the power
and control of the
developer or force
majeure conditions
including but not
limited to reasons
mentioned in clause
11(b) and 11 (c) or
due to failure of the
allottees to pay in
time the total price
and other charges
and dues/payments

9. Possession clause
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mentioned in this
agreement or any
failure on the part of
the allottee(s) to
abide by all or any of
the terms and
conditions of this
agreement, In case
there Is any delay on
the part of the
allottee(s) in making
of payments to the
developer then
[, | ~notwithstanding
L& r\ﬁt@’ghts available to the
BNV eveloper elsewhere
%n this contract, the
Vil penod for
Fes ~1mp1erﬁ ntation  of
e,@:g; ct shall also
ten ed by a
1 1 time
1 %quwal%rﬁi to each
defgy on tfle part of

th ttee(s] in
%p'a‘grment(s]
1to tl;e wgfoper
0l o 39 042018

3 {Gatwlatedifom the date of
- allotmént of unit as BBA is
; not executedj

(SUIRU (i s svsedse of buyers
agreement between the
parties, the due date for
completion of project and
offer of possession of the
allotted unit is calculated
from a connected matter of
the same project decided by
the authority on 22.10.2019
bearing complaint no. 428 of
2019 and the same comes to
30.04.2018 (the buyer’s
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agreement was executed in
that case of the same project
on 30.10.2014 and allotment
of the unit was made on
20.09.2012.

11. | Total sale consideration Rs.3,66,32,500/-
(As per page 22 of complaint.)

12. | Amount paid by the Rs.2,87,64,991/-

complainants (As per page 64 of complaint.)

13. | Occupation certificate ‘; §1 3.2022 (Annexure R-30)

S @ 04.2022 (Annexure R-31)

V‘M

14. | Offer of possession

Facts of the complaint Ll Y :
. e 3 b ¥ \ ‘?"‘\ E‘n«“,mj

3. Thata project by the na,me e“f 3) 'maxﬁgsrech ﬁthepa situated in Sector-

16, Gurugram was %em*g developed by the resg" dent/builder. The
complainants alongrv\:lt}lk Mr& Rﬁtan Bala Ra]am cbfmng to know about
it agreed to purchase a ymt in it for a total sale’ con51deratlon of Rs.
3,66,32,500/-. It was rep&esggted to them by the respondent/builder
that the project would p;e cot_rnpl_et__ed in Qe_gember__ZO 15, and they would
be offered possessidiid‘f the allotted unlt |
4. That believing the repreqenﬁatlons of the respo e%t the complainants
along with Mrs. Ratanzala Rajain agreed to purchase aunitin its above-
mentioned project and were issued a provisional letter of allotment
dated 09.06.2012 (Annexure P/2). That letter was followed by letter
dated 01.08.2012 along with details of payment plan as well as

particulars of allotted unit vide Annexures 2 to 4 respectively. The

allottees paid a sum of Rs. 33,99,908/- as booking amount and the

Page 5 of 21



B HARERA

Complaint No. 2887 of 2021

& GURUGRAM

remaining was to be paid to the respondent/builder as per the payment
plan (Annexure P/3). |

5. That from time to time, the respondent/builder kept on raising
demands against the allotted unit and the allottees continued to pay the
same and paid a total sum of Rs. 287,64,991/- as per statement of
account dated 12.06.2021 as Annexure P/4.

6. Thatthough the allottees kept on paying the amount against the allotted

‘v{ ot

unit to the respondent/bullder bug"q"Splte repeated reminders and

é’f s f’;c

requests, it failed to execute buﬁer%* 1 @gment In the absence of that

¥y r y iy,

document, the due daté for completlon of the project and offer of
= & t

possession of the allﬁtted unit chdmet be ascért%med However, on a

request made by one of ﬁ%e allottee Mrs. Ratan Bala Ra]aln in December
2020, her name was' defeted as one of the allbtteg and her share was
transferred in favour%f 6113’“01’ the complamﬁnfggn%mely Manjeet Rajain.
An intimation in this regard was issued by the respondent/builder to

e A

the complainants ong{)?@Z &020 R D

& - w‘& r 3}; ‘“*“

7. It is the case of the% cofnfsﬂlaina ts' tl’ig‘af§t§ej%@h;ve been following the
respondent for completion of projéct and the handing over of the
possession of the allotted unit since December 2015, but with no
positive results. On 09.06.2012, the three complainants along with one
Mrs. Ratan Bala Rajain booked that unit and at that time, the respondent
had represented them that the possession of the said property would be

handed over to them in or before December 2015.
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8. That in complete contravention of industry norms and standard
practices, the respondent never issued a builder buyer agreement to the
complainants despite several reminders by them and they paid
substantial amount by way of instalments against the allotted unit.

9. That the complainants have been following up with the respondent for
completion of the project and delivery of possession since December

2015, but the respondents have lqeen making lame excuses and

i

persistently failing to live up to. theﬂgmltments Till the date of filing

of this complaint, the respondeﬁgée%'fte the passage of 9 years from

.'n

the date of purchase h@g nelthefﬁﬁhished“the project nor obtained the
Occupation or Complet]?n Certiﬁcate from the«c%mpetent authorities

and resultantly did not offer possessmn of the sald property to the

é&% £

[ in 4 5’
L oW b i g
LS8 . g

complainants.

10. That in furtherance‘ «of the mlscanduct, the respondent on

&@3 :
—

03.06.2021 sent the complamants afresh Wgstalment demand notice and

- -
S e R

demanded from themjinterestion alleged late payments @18% per

‘g 3

annum compoundefquarter

'WW‘ i‘ . % é‘@ ;? “"

%u%br?sed hy t“‘he ilogical demand of the
&, A/

respondent, the complalhants wrote” back to ‘it asking about how it is

charging them late payment fee when they have already paid the
instalments on time. At first, the respondent insisted on the payments
being made as per the demand letter. However, when the complainants
provided it with comprehensive calculations and dates relating to the
payments, the respondent was forced to waive off the illegal payment

demands. The respondents has completely ignored the fact that as per
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the precedents established by the Hon'ble Supreme Court as well as the
prevailing statutes, it is liable to pay the complainants interest for the
delay in offering of possession of the said property. However, despite
being aware of the prevailing statutes and precedents, the respondent
is not willing to compensate the complainants for the delay in offering
possession of the allotted unit and hence, the present complaint. The
respondent has been delaying thegﬂ.ptgzoject and holding on their hard-

earned money. The act and cond;?

,gle respondent has caused a lot
of physical harassment, mer;tai'\ agdh%and huge financial loss to the
' : g '{%\ \\':%
complainants. W 4

C. Relief Sought /

The complalnants haéve sought the following relief from the

respondent: 1 'R |

i. To handover the ﬁcmal physical possesslon of the unit in the
above said project and direct the resyondent to pay the delay

penalty charges to the coxilpialnants w1th interest as per the

D. Reply by the respondent - " W,
The respondent by way,of written. reply/ submlssions submitted as

under:

It is a matter of record that the complainants and one Mrs. Ratan Bala
Rajain booked the office space in question. However, it was denied that
at the time of booking, the respondent had represented the allottees
that possession of the said property would be handed over to them on

or before December 2015. The demands for payment have been raised
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by the respondent in accordance with the agreed schedule of payments.
The complainants failed to make timely payment of the instalments
which were to be paid within 60 days of booking. Besides that, the
complainants have failed to pay the demand raised by the respondent
vide letter and email dated 03.06.2021 (Annexure-6) as per the agreed
payment plan despite the fact that same have been clarified to them vide

e-mail dated 17.07.2021 (Annexure;7)

That there was no occasion forf]":_- g,_q 'fL';:glamants to issue any reminder

to the respondent in thls iiegar‘ﬁ:*-??';l'he payments made by the
complainants to the resppgde;}t ar@ &Zna;ter of record It is pertinent to
mention here that contrary to the allegﬁtmns made by the complainants,
the respondent req&e%t@él them ime and agam to slgn the builder buyer
agreement. However; gthey falled to execute | f.hg same. In fact, the

-«.«

respondent had evenh at the t,lme of hame de]etlon of one of the allottee
requested the complalnents to eﬁlecute the builder buyer’s agreement.
It is the complainants wsho have felled to execute the same and now are
raising frivolous allegatlons agamstthe -r‘espondent. It is a matter of
record that sometime ln December 2020, Mrs. | Ratan Bala Rajain
requested the respondent to delete her name as an allottee of the said
unit and transferred her share to Mr. Manjit Rajain. The said changes
were incorporated by the respondent acceding to the request made by
the complainants and Mrs. Ratan Bala Rajain. However, it is pertinent to

mention herein that on request of complainants, the respondent, as

goodwill gesture, waived administrative charges of Rs. 2,86,150/- for
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transfer/name deletion. These changes were communicated to the
complainants vide e-mail dated 21.05.2019 (Annexure-30). The
respondent also issued the documents on 07.12.2020 reflecting the
afore-mentioned changes in ownership. It was denied that even at the
stage of aforesaid name deletion, the respondent failed to execute the
buyer’s agreement. In fact, the respondent had again at the time of name
deletion requested the complamants to execute the buyer’s agreement.

However, the complainants falled%’eo\_execute the same and are now

raising baseless allegatlons agm?stmfthe respondent for the wrongs
SR
committed by them. It.is: the complainantstwho are not executing the

a‘a&

buyer’s agreement deSplte tveﬁg%tted“’ reqhests bemg made by the
respondent. The de dgte fo;' completloh of the grO]ect and offer of
possession be counted % 30 04«’2018 beu%g i;éken of the same project
by the authority whlle dec:dmg the complalnt bearlng no. 428 of 2019

A W

Wy ‘°°§ w %@&.. ¢ Y 4

on 22.10.2019.
That it is pertinent to mention here that there was no agreed timeline
for completion of the prOJect and the éoﬁlpiainahvtsé‘falled to execute the
buyer’s agreement. <xIt Was denled that po*sséssmn of the unit was to be
offered in December 2015 and the project is not nearing completion.
The respondent cannot be held liable for delay caused due to reasons
beyond its power and control such as a dispute between it and the land
contributor resulting in settlement dated 07.11.2019, various orders
passed by the statutory authorities such as NGT, Environment Pollution

Authorities, Haryana State Pollution Control Board, banning of
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construction in the NCR Region, COVID-19, shortage of manpower and
construction material etc. The respondent would have completed the
construction of the project, apply and obtain the occupation certificate
from the competent authority and offered possession to the
complainants within the period of extended registration under the Act
but could not do so due to the circumstances detailed above. Now, after
completing the construction of the pm]ect it had obtained Occupation

Certificate on 31.03.2022 and offereﬁl gossessmn of the allotted unit to the

complainants on 15.04.2022.

alji\'

That the complamants w’eré eagfﬁéﬁsen%@ fresh demand vide letter and

e-mail dated 03.06. 2021 as per"’ the dtliy agreed payment plan. It is
stated that due to sllysﬂzezn/ sof;t;gvare 1s§ues, mtex:e%t had been wrongly
reflected in the said. deni«and letter dated 03 06 2021 and the same had
been clarified and commumcated to the complamants vide email dated
17.07.2021. The commumcatmns exchanged between the parties with
respect to demand made on03: 963202;;;11;@ matter of record. However,
it was denied that any lllegal demands ‘were made or the respondent
was forced to waive off alleged illegal’ demands Be that as it may, it is
submitted that despite clarification about writing off of interest amount
vide e-mail dated 17.07.2021, the complainants failed to pay the actual
due amount of Rs. 29,75,280/- as raised by it vide letter and e-mail
dated 03.06.2021.

That there is no delay in so far as the respondent is concerned. It is

respectfully submitted that the respondent cannot be held liable for
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delays caused beyond its power and control. Furthermore, there is no
agreed timeline in which possession was to be offered due to the failure
on the part of the complainants to execute the buyer’s agreement
despite several requests by the respondent. It was denied that in given
facts of the case, the respondent is liable to pay any interest or
compensation to complainants as per any precedents or prevailing

statutes. It is absolutely wrong and emphatlcally denied that there was

fcomplamants to institute the

2 »s

any necessity or Justlﬁcatlon fo’ﬁ‘%_
present false and fI'lVOlOLlS ﬁ%?ﬁ’ﬁia L. It is submitted that total
consideration of the allf)tted unﬁ?@Rs 3 66 32500/ plus taxes other

charges to be payable at’ the tlm€‘0f posSessmn--

| |

16. All other averment§ made in the complamt were demed in total.

17. Copies of all the ré eya%g docu“ments hav%e been ﬁled and placed on
record. Their authentzm&mnotin dlspnte: "erlte the complaint can be

MMMMMMM

%

made in the pleadmﬁ% -

E. Jurisdiction of the authb-ﬁifj;:
The authority observes that it has territorial as well as subject
matter jurisdiction to adjudicate the present complaint for the

reasons given below.
E.1 Territorial jurisdiction

18. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by

Town and Country Planning Department, the jurisdiction of Real
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Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the
present case, the project in question is situated within the planning
area of Gurugram District. Therefore, this authority has completed
territorial jurisdiction to deal with the present complaint.
E.Il Subject matter jurisdiction
The Section 11(4)(a) of the Act, 2016 provides that the promoter

A TN

shall be responsible toth; Ll 'tte“ebas per agreement for sale.
Section 11(4)(a) is reprqduéed*ak hereunder

S

Section 11 4)@3

Be respinsrﬁ"feffoﬁkaﬂ ub },ok?’?s, résponsibilities and
funct:ons unafer the. prov sions.of thisActor.therules and
regulgtmnsémade thereunder ar to the aHéttees as per
the agregpient forsale, or to the assoc:‘atfon of allottees,
as the case may be, till the gonveya_nc of all the
apartrheﬁts%plots or buildings, as the case may be, to the
aHottees,m or.the common areas to the ‘association of
allottees or. ;he*campete;it authargt;v as'the case may be;

Section 34-Functions gfthe Authority:

34(f) &f the Act. prav:&’es to éns&;re} compliance of the
obhgat;orge cgsr@on the promoter, ghe aﬂogees and the
real estate agents under this Act and the rules and
regw‘at:ans made thereunder, . | |

| -4 o
W & S
i

19. So, in view of the provisions ofthe act quoted ebove the authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside compensation
which is to be decided by the Adjudicating Officer if pursued by the

complainants at a later stage.

Page 13 of 21



¥ HARERA

Complaint No. 2887 of 2021

& GURUGRAM

Force Majeure Conditions:

20. While filing the written reply as well as submissions, the respondent
detailed the circumstances due to which the project could not be
completed such as Green Rating of Integrated Habitat Assessment
Guidelines as applicable under the Haryana Building Code, 2016,
litigation between it and the land contributor pending before the

Hon'ble Punjab and Haryana High Court ending into settlement dated

07.11.2019(Annexure-R 10), '_'-l;j;;é-et-"---'orders passed by statutory
§‘§

authorities prohibiting constrﬁ‘% ; ‘iﬁ@e NCR Region such as NGT,
Environment Pollutlon Authorlt;es,~Haryana State Pollution Control

/,
MMVWV

Board, COVID-19, shorgtzige of ﬁﬁﬁﬁ’wer and constructlon material

etc. Thus, it is ple§ £ ‘on behalf of the“‘resp%r%ﬁent that due to force

majeure conditions detalled above beyond 1ts control it could not
complete the prmect‘WfthMthe stlpulated peﬁod So, while calculating

i
S o
9\

%‘& .
the due date for compleﬁon of the pm]ect and offer of possession that

B

G

period be includeds t’all the pleas advagfced in'this regard are devoid

t' “’ 4

of merit. There may be llhgéghon between th‘e reslgondent/ builder and

«‘2

the land contributor endlng into settlement dated 07.11.2019 but the
complainants were not a party to the same. Even, it is not proved that
in-between that period, the promoter did not raise any demand against
the allottees of the allotted units and rather charged interest on the
delayed payments. Secondly, the various orders passed by the
statutory authorities are annual features and the respondent was

bound to take the same into consideration while issuing allotment and
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giving due date for completion of the project. Thirdly, the due date for
completion of the project expired in April 2018 and the events taking
place after that cannot be taken into consideration to calculate
completion for the project and offer of possession of the allotted unit.
Fourthly, if the respondent wants to take benefit of the period of
litigation pending before different courts, prohibiting it from raising
construction of the project and the various orders passed by the
statutory authorities, then ‘it could have moved the competent
authority for declaring that pef’ibd as zero period while calculating the

due date for completion of the project. .

F. Findings on the relief sought by thé complginants.

F.1 To handover the actual, physical possession of the
unit in the above said project and direct the
respondent to pay the delay penalty charges to
the complainants with interest as per the RERA

provisions.

F.2 Interest for every month of delay at 18% per
annum compounded as per the allotment letter.
21. Both these issues being inter-connected are being taken together.

22. Some of the admitted facts of the case are that the complainants along
with one Mrs. Ratan Bala Rajain were allotted the subject unit by the
respondent vide provisional letter of allotment dated 01.08.2012 for a

total sale consideration of Rs. 3,66,32,500/-. No buyer’s agreement was
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executed in this regard between the parties. Itis also a fact that after the
allotment, the allottees continued to make payments against the allotted
unit and paid a total sum of Rs. 287,64,991/- against the sale
consideration of the unit. It is not disputed that on the basis of the
request made by the allottees, name of one of them namely Mrs. Ratan
Bala Rajain was deleted and her share was transferred to one of the
allottees namely Manjeet Rajain. An intimation in this regard was sent
by the respondent to the complainants on 07.12.2020. It is also a fact
that no buyer’s agreement with regard to the allotted unit was executed
between the parties due to one r'e;aéo”n_ or the other. It is contended on
behalf of the complainants that 'sihce‘the respondent failed to execute
that document, so the due daté. f_bi‘_'lgém'piletion of the project and offer
of possession of the allotted unit\hﬁe'counted from the date of allotment
i.e. 01.08.2012 as three years plus grace period and which comes to
01.02.2016. But the contention raised on behalf of respondent is that
despite a number of reminders, the complainants failed to execute the
buyer’s agreement of the allotted unit. So, in the absence of that
document, the due date for completion of the project and offer of
possession is being counted as three years from the date of execution of
buyer’s agreement of the same project while dealing with complaint
bearing no. 428 of 2019.decided on 22.10.2019. The authority while
dealing with the above-mentioned complaint took a view about the due
date of completion of the project and offer of possession on the basis of
agreement to sell dated 30.10.2014 as 27.04.2018 on the basis of
allotment of a unit made on 20.09.2012. Since the subject unit is of the
same project and there is gap of only 1.5 months of allotment of the unit
and in the absence of buyer’s agreement, the due date for completion of

the project is being counted from the recitals mentioned in the letter of
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allotment dated 09.06.2012 specifically providing “other standard
terms and conditions shall be applicable as per standard buyer
agreement”. But in this case, admittedly no buyer’s agreement with
regard to the allotted unit was executed between the parties. So, in view
of the earlier decision of the authority of the same project, the due date
for completion of the project and offer of possession of the allotted unit
is being counted from the date of agreement to sell dated 30.10.2014 of
a unit in that project and which comes to 30.04.2018.

23. The complainants intended to continue with the project and are seeking
delay possession charges as provided under the proviso to section 18(1)

of the Act. Sec. 18(1) proviso reads as under.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete .or is unable to give
possession of an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession,
at such rate as may be prescribed.”

A. Clause 11(a) of the unexecuted buyer’s agreement provides for

time period for handing over of possession and is reproduced

below:

“11. POSSESSION

(a) Schedule for possession of the said unit (taken from

the case of the same project decided by he authority
on 22.10.2019)

i, The Developer based on its present plans and
estimates and subject to all just exceptions endeavours
to offer possession of the said unit within a period of
36 (Thirty Six) months (with a grace period of
additional six months) from the date of signing of this
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agreement unless there shall be delay or failure due to
department delay or due to any circumstances beyond
the power and control of the developer or force
majeure conditions including but not limited to
reasons mentioned in clause 11(b) and 11(c) or due to
failure of the allottee(s) to pay in time the total price
and other charges and dues/payments mentioned in
this agreement or any failure on the part of the
allottee(s) to abide by all or any of the terms and
conditions of this agreement, In case there Is any delay
on the part of the allottee(s) in making of payments to
the developer then notwithstanding rights available to
the developer elsewhere in this contract, the period for
implementation of the project shall also be extended
by a span of time equivalent to each delay on the part
of the allottee(s) in  remitting payment(s) to the
developer.

B. Admissibility of grace perled ‘The promoter has proposed to
hand over the possession of the sald unit within 36 months of the
execution of the agreement and further provided that promoter
shall be entitled to a grace perlod of 6 months from the date of
signing of the agreement unless there shall be delay of failure due
to the department delay or due to any circumstances beyond the
power and control of the developer or force majeure conditions
including but not limit"e\'c'l_{tq;reesons mentioned in clause 11(b) and
11 (c) or due to failure of the allottee to pay in time the total price
and other charges. The date of issuance letter of allotment is
01.08.2012 and the period of 36 months plus grace period of 6
months (being unqualified) expired on 01.02.2016. But in view of
the buyer’s agreement having not been executed between the
parties, the due date for completion of the project and offer of

possession of the allotted unit comes to 30.04.2018(inclusive of
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grace period). Since the period of 6 months is unqualified one, so
the same is allowed to the promoter and thus, the due date for
completion of the project and offer of possession of the allotted unit
is calculated accordingly as mentioned above.

C. Admissibility of delay possession charges at prescribed rate of
interest: Section 18 provides that where an allottee does not

intend to withdraw from the?:;groject, he shall be paid, by the

‘\3_..);ﬁ

promoter, interest for evel [ El of delay, till the handing over

of possession, at such rata%%‘gy .be prescribed and it has been
y :§ RS v‘

prescribed under ;‘ujgﬁ t e ruleg Rule 15 has been reproduced

as under: 4 T e \

Rule 15. Prescribed rate of interest- [Proviso to section 12,

section 18 and sub-section (4) and subsection (é ') of section 19]

(1)  For th&purpose of proviso to section 12} se(}non 18; and sub-
sections(4)'and (7) of section 19, Ehe “interest at the rate
prescribed” shall be the State Bank of India highest
marginalcostof lending rate#2%:

Provided-that in-case the State Bank of India marginal
cost of lending Fﬁt&?MLR}@J.wnot in use, it shall be replaced
by such benchmark.lending-rates-whichthe State Bank of
Indfa,max}z fix ﬁ"om ttme ra amg for Iendg;g to the general
publie. * - '
D. The legislature in-its wisdom inthe subordlnate legislation under

the rule 15 oféthe ru"lésj l'ias: determlned the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it
will ensure uniform practice in all the cases.

E. Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR)
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as on date i.e., 11.10.2022 is 8.25%. Accordingly, the prescribed
rate of interest will be marginal cost of lending rate +2% i.e,
10.25% per annum.

F. The definition of term ‘interest’ as defined under section 2(za) of
the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to the rate

of interest which the promoter shall be liable to pay the allottee, in

.

case of default. The relevant se<: oms reproduced below:

“(za) "interest” means the. re of rerest payable by the promoter
or the allottee, as the' f‘ase m?gbg; 2
Explanation. -—-w ghe‘pq;‘p se dgth &Iause—

(i) the rate oj“*lmterest ol‘iarge e frorn ‘the allottee by the
promateryin’ case dﬁﬁ-tr fault, shall be’ edual to the rate of
interest which the promoter shall’,be liable to pay the
allottee, u§case of default; =

(ii)  the mtere t payable by the promoter ?oz’tbe allottee shall be
ﬁom%ﬁﬁldate the promoter received the, amount or any part
thereof till the date the amount or part:‘théreof and interest
thereon is refunded and the interest payabfe by the allottee
to the promoter shall be from thedate the allottee defaults
in paymen?%o tﬁe@o _n'I'the date it is paid;”

G. Thus, interest on the delay P nts from the complainants shall

be charged at %thezéfprescrlbed rate i, 10.25% by the
respondent/promoter who isithe same‘ as is bemg granted to the
complainants in-case qf delayed possession charges

24. Therefore, the authonty allows delayed possession charges to the
complainants on the paid-up amount w.e.f. 30.04.2018 to
15.06.2022 i.e., expiry of 2 months from the date of offer of
possession (15.04.2022) besides interest at the prescribed rate of
10.25% per annum to be paid by the respondent/promoter.
Similarly, the complainants are also liable to pay the amount due
against the allotted unit with interest at the prescribed rate from the
date the same became due up to the date of actual payment.

G. Directions of the authority
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Hence, the authority hereby passes this order and issues the
following directions under section 37 of the Act to ensure compliance
of obligations cast upon the promoter as per the function entrusted
to the authority under section 34(f):

i. The respondent is directed to pay interest at the prescribed
ratei.e., 10.25 % per annum for every month of delay on the
amount paid by the complainants from 30.04.2018 till
15.06.2022 i.e., expiry of 2 months from the date of offer of
possession (15.04.2022). The arrears of interest accrued so
far shall be paid to the Complalnants within 90 days from the
date of this order as pf ule 16(2) of the rules.

ii.  The rate of interest chargeable from the allottees by the
promoter, in case ‘ofdefault shall be charged at the
prescribed rate’ie, 10' 25'% by the respondent/promoter
which is thg samyrﬁte {)f 1ntepe3t which the promoter shall
be liable to. Eiziy the alla:)ifteesjr in case: pf default i.e., the delay
possessmq«:harges as per section Zgza) gf the Act.

iii. The respondent shall, not charge atnythmg from the
complamants which i 15 not the part of thé buyer’s agreement.

25. Complaint stands dlsposed of. | -
26. File be consigned to the, I:egfstry

1: i
. G .
L T

Ll rereg
r Arora) (AshokSangwan) -  (Vijay Ku Goyal)

‘Membqr/ T ~ Member

Haryana Real Estat"e Regu1atory Authorl?y Gurugram
Dated: 11.10.2022
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