-

GURUGRAM Complaint No. 212 of 2018

BEFORE THE HARYANA REAL ESTATE REGULATORY
. AUTHORITY, GURUGRAM

Complaint no. : 212 0f2018
First date of hearing: 31.05.2018
Date of decision :  16.01.2019

1. Mr. Asﬂok Goil
2. Mrs. Priatibha Goil

Both R/o: fRERNA # 212, Ciyil Lines,
Mansarover lane no. 1, Meergt, RO
Uttar Pradesh 250001.

Complainants
i P LIALT T
| (ﬁ@i“’-»f% ertsu,s A

M/s Emaaf MGF Land I’Zimxted s
(through 1ts dlrecgors) .
Regd. offlc:p 306~308,3Square One Q,wZ L |

District Centre, Saket , New Delhi- :110%017 ~  Respondent

CORAM: \¢ % | J &)
Dr. K.K. Khandelwaﬂ f; P ALY Chairman
Shri Samlr Kumar Y\ Za. et o ¥/ Member
Shri Subhash Chander Kushg 3 Member
APPEARANCE: £ 8 /% § | P D
Shri Sukhbir Yadav. & 4 & A 'wAdvocate for the complainants
Shri Ashok Goil o~ ™ | Complalnant in person
Shri Ishaan Dang' . | ‘Advocate-for the respondent
Shri Kethan Luthra Authorized representative on

| behalf of the respondent

i company.

|

ORDER

Y. A cor+1plaint dated 01.05.2018 was filed under section 31 of
the R+eal Estate (Regulation and Development) Act, 2016 read

|
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i

with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 by the complainants Mr. Ashok
Giol and Ms. Pratibha Goil, against the promoter M/s Emaar

MGF Land Limited, on account of violation of the clause 16(a)

of office space buyer’s agreement executed on 09.08.2011 in
respéct of office space described as below for not handing

over|possessmn by the due d,a;e Wthh is an obligation of the

.\stéted that they are not
appearing before the authong for compensatlon but for
fulfilment of the oblléatlons by the---- promoter as per

provisions of thé%ssald Act and reéeﬁ'?ze tﬁen' right to seek

??

LR W e
compensation From the prorhoter for wh:ch they shall make

b .@\e -
iy i

separate apphcatlon “to the aﬂmﬁ‘ﬁ;atmg officer, if required.

?

Now lthe matte

B

sg?e}'ore %}ie au‘thgrity riot for compensation
but for fulfilment of obhgatnon by the;promoter as per section

S o\M.... #

18(1] of the Act 1E1d due to failure to glve possessmn by the

due date as per the said agreement.

Since, the office space buyer’s agreement has been executed
|

on 09.08.2011 i.e. prior to the commencement of the Act ibid,

therelfore', the penal proceedings cannot be initiated

retro%pectively. Hence, the authority has decided to treat the
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nt complaint as an application for non-compliance of

statutory obligations on part of the promoter/respondent in

terms of section 34(f) of the Real Estate (Regulation and
Development) Act, 2016.
The particulars of the complaint case are as under: -
L Name and location of the pro;ect “Emerald Plaza” in
Emerald Hills, Sector 65,
Gurugram, Haryana.
2. Project area 3.963 acres
3. DTCP license no. 10 dated 21.05.2009
4 | RERA registepé@/snol s regﬁs ered “w| Not registered
5. | Applied fgr“ océupatiﬁ?i ce‘rqﬁcate '26.05.2017
on & N s K?;
6. Occupatwn grante(’id ____“.,.. 1 08.01.2018
7. Office space/unit no. ~~._ | EP0-09-009, 9t floor
8. Unit me“asurmg as%per t!je %_@id %668 04 sq. ft.
agreemen? _ i i || [unit area stands revised
\'¢ }&._ EEERPI 614.15 sq. ft. vide letter
\ AN y .|/ Jofoffer of possession
\ N " .| dated 25.01.2018]
9. "1 09.08.2011
10. | Total cost of the propertyasper , | Rs.48,49,833/-
statement of accountdated % £
09.05.2018 annexed with the - @
reply. £ 1 1) YAIRA
11. || Total amount paid by the. | Rsi48,23,401/-
complainants till date as per
statement of account dated
09.05.2018 annexed with the reply.
12. | Percentage of consideration | Approx. 99.4 percent
amount
13. || Due date of delivery of possession | 09.06.2014

as per clause 16(a).

(30 months + 120 days grace
period from the date of execution
of this agreement i.e. 09.08.2011)
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14. | Letter of offer of possession sent | 25.01.2018
to the complainants on

15. | Delay in handing over possession | 3 years 7 months 16 days
from due date till offer of

possession
16. ||Penalty clause as per office space | Clause 18(a) of the said
buyer’s agreement agreement ie. interest

calculated at 9% pa.
(simple interest) on the
amount(s) paid by the
allottees for such period
of delay.

g

4. The details provided abo'\:g s have been checked on the basis of

A maw& oy
! _
record available }nwtheecas
;"' Ln :} «*‘ff
the complamants and theﬁ_—

%

the office space buyer S agreement dateﬁ 09 08.2011, the due

file w __hich have been provided by

_porident. As per clause 16(a) of
s 4

date of han%mg;over possessmn was 09 06.2014 and the
gg gae ;;.

possession was offered to the complainahts on 25.01.2018.

The nrespondent hasg_.‘refused to glge mterest on delayed

possessmn as per clause 18(&) of the buyers agreement

| R | |
executed by th% Qarqeg%erefoge tme promoter has not

fulfilled its co %Eltted llablhty asgon déte

ngé‘w&.w

5. Taking cognizance of the complaint, the authority issued

notice to the respondent for filing reply and for appearance.

The respondent through his counsel appeared on 31.05.2018.
The case came up for hearing on 31.05.2018, 05.07.2018,

09.08.2018, 30.08.2018, 06.09.2018, 09.10.2018, 13.11.2018,
|
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16.11.2018, 7.12.2018 and 16.01.2019. The reply filed on

behalf of the respondent has been perused.
|

Brief facts of the complaint
The complainants submitted that as per section 2(zk) of the

Real Estate (Regulation and Development) Act, 2016, the

respondent falls under the category of “promoter” and is
w7

« ¥ 3(

bound by the duties andJ 01}4@1gat1___':ns mentioned in the said Act

and is under the terrltbrla‘lagunsdmtlon of this hon’ble
s A\ U4

‘ g |§ 38.&‘
regulatory authorlty l""”‘?ag ey N
| %

; g f_-.»& A
The complalnants subrrul‘.‘ted that on 18 07 2011 they booked

¥

an of|ﬁce space m the- sald prOJect ang 1ssued a cheque of

Rs.5,00,000/= gowards bookmg amoun% Office space was

sa @qéﬁ é,é

purc ased under the constructlon lll’i.l(éd payment plan for
s b o\ V4

sale c|0n51derat10n of. Rs 45 82(,2%5‘%/

The qomplamants submltted that on 28.07.2011, respondent

!‘?

lssued an allotment letter anq schedule of payment,
conﬁll"mmg thew booklng. As per payment plan, total cost of
ofﬁcel space was Rs. 5047473 /- including basic sale price,

EDC, IDC, IMFS and service tax.
|
The icomplainants submitted that on 09.08.2011, a pre-

printed office space buyer’'s agreement was executed

between respondent and complainants. Office space buyer’s
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agreement contained tentative lay out drawing plan of ninth
floor, The complainants submitted that on 31.07.2012,
respondent called a demand of Rs.3,43,707/- as per the
payment plan on stage of completion of 3rd basement roof
slab and the complainant made payment on 28.07.2012.
However, the complainants stated that the said building does

not have 3rd basement parkmg and it has only 2 floors

basement parking.
|

tteﬁ; that on 28032014, the

respdndent sent an emall to the. complalnants informing that

e Sy

as per the p&posed plans of the company, the application for

s ,
occupauOn certl%cate IS llkely to be, mgﬁé in quarter 2 of

%?

2015 ThereaFterI cbmplainants conlzf?ued to pay the

ég ,@@

remamlng mstal?herft@s f!er t§h‘§ payxflent schedule of the said
offlce space buyer S agreemtm’t and have\&already paid more
than I99% amoﬂnt‘ I%e R?AS@*Q?: ,401/- {? 99% amount to
respondent tlll 04 09. 2017 aItmg w1th interest and other

allledl charges of actual purchase prlce

The 0|omplainants submitted that their main grievance in the
prese!nt complaint is that in spite of having paid more than
99% !of the actual amounts of office spaces, the builder did

not perform his promises i.e. compensation on delay of

possession and agreed carpet area etc. On 25.01.2018, the
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respo+dent offered possession of decreased area 53.89 sq. ft.
ie. 614.15 sq. ft. from 668.04 sq. ft. to complainants. It is
pertinent to mention here that till date construction of office
space is incomplete. The respondent has not constructed one
side wall of office and still has not fixed/installed door, wet

point, air conditioner etc.
|

The ' complainants %ﬁbéd that they asked for

compf:nsatlon for delay\f

g

Svgrhgssmn for more than 4 years

but tﬂe respondent. refus‘:zé(; ﬁ? pay penal interest on delay

------

possermn Gompjalnar&tir have requgsted many times

through engaﬂ 1etters and personal. visits to get the

A sé\
RER
compgnsatloh for delay on possesswn

il .

| i L w 'y
The qomplainantsﬂ submitted that gdugwtp above acts of the

respohdent and of Ehg telf.nig é,lh_d_ ?66gaiiions of the said office

space buyer’s . agreem%nt Q’n@ complainants have been
§§ 1 ¥y 18 @@ag@v | «Q %f ; %

w@ &mw §

unnecessarﬂj’? harassed mentally as ‘well as financially,

theref;ore, the - épﬁosi‘tfp }party‘ .;respo}ldént is liable to
compensate the complainants on account of the aforesaid act

of unfair trade practice and deficiency in services.

The c'omplainants submitted that for the first time cause of

action for the present complaint arose in or around August
|

2011: when the said office space buyer’'s agreement

Page 7 of 24




15.

' HARERA
& GURUGRAM Complaint No. 212 of 2018

containing unfair and unreasonable terms was forced upon
the allottee. The cause of action further arose in 2014 when
the respondent party failed to handover the possession of the
office space as per the space buyer’s agreement. Further the

cause of action again arose on various occasions, including

on: a) November 2013; b) January 2014; c) June 2015, d)
|
November 2016; €) ]uly@ 17,5 December 2017, g) February

2018 and on many tlm , when the protests were

lodg d with the responde t party about its failure to deliver
i - "

the prolect andythe asé r.a
5, 4

4
24 3
T h -, %

possesswn WOﬁd 'be dehverecl' by a certa;m tlme The cause of

action is alwe and contmumg and wnll contmue to subsist till

g  §
such time as tlrrs ho gble authorlty reétrams the respondent
party by an oré**er oﬁfglhju@ucnom%hd/ﬁer passes the necessary

orders R

The domplalﬂan__ sub‘rmtfe&d that as per sectlon 18 of the Act

aaaaaa

ibid, the promoter rs llable to pay ebmpensatlon to the

- o

allotbees of an apartment burldlng or prolect for a delay or

farlune in handing over of possession as per the terms and
agree;ment of sale. Also, the respondent is bound by the Rules
ibid !which lists the interest to be compounded while
calcu}'ating compensation to be given by the promoter to an

allottee in case of default.

|
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Issues to be decided

16. After an amendment to the complaint dated 05.07.2018, the
sole issue remains whether the respondent has violated the
terms and conditions of the said agreement and the

complainants are entitled to get interest for every month of

delay in handing over th possessi
%)

17. Reliefs sought G Y
““‘\ 4 @%%

v
The complamaﬁts ére seekrﬁé mfenest,at the prescribed rate

"'ﬁ‘“"}"

for every month of delay tlll the handmg over of possession.

5 (B,
"
‘2 \\w 5 .&e& é‘g \9-‘\

w&y\ r

Responden%sreply I8

3
i

=TEE——
A

o S E
i E . I
E

| i
é%‘ :Qé & i

18. The respondent su‘hmlttéd thaﬁ the present complaint is not

maintainable in law orw gri”facts Theyprovwlons of the Real

| i & 1

EstatF (Regula ion and Development) Act, 2016 are not
@s& 1] §- i |

=
. 4 [ %?
i

appllcable to the prc-ject in @questlon The application for
1ssua;nce of occupatlon certlflcate_,lp respect of the unit in
ques{’lon was made on 26.05.2017, i.e. well before the
notifi|cation of the Haryana Real Estate (Regulation and

Deve

opment) Rules, 2017. The occupation certificate has

been! thereafter issued on 08.01.2018. Thus, the project in

quesfon is not an “ongoing project” under rule 2(1)(o) of the

Rule

| ibid. The project has not been registered under the
|

Page 9 of 24




[

20.

ERA

IGRAM Complaint No. 212 of 2018

provisions of the Act ibid. This hon’ble authority does not
have the jurisdiction to entertain and decide the present

complaint. The present complaint is liable to be dismissed on

this ground alone.

The respondent submitted that the complainants have filed
the present complaint seekmg interest, damages and

compensation for alleged__dflay in delivering the possession

Y
of the said unit booked By&“

%;mplamants The respondent

submitted that fforgplgbléi'

- Wﬁ’%‘“
damages and Ingfegt are t

,_-ertglmng to compensation,

eﬁdec:ldéd by the adjudicating

L e

offu:er under sectlon 71 of the Real %state (Regulation and

"m‘gﬁ

Deve opmen%};Act 2016 regd w1th rule 29 of the Haryana

D ur

Real Estate ( eg_u}l':lt%?n én& Develo;m;ent) Rules, 2017 and

not by this hor?ble authorxty So, th@ present complaint is

. g

llablq to be dlSI’nlSSEd

T, s g i
L N Y : i

wwwwww

The respondent;f sﬁbmltfed“& that the cﬁm"plamants have no
locusi standi %ﬁrwgags;g q’i’i}ggftig&tb :ﬁ__le.ﬁ:'_c_.}_]ié‘_gﬁtf'esent complaint.
The ‘present complaint is based on an erroneous
inter]:;)retation of the provisions of the Act as well as an

incorrect understanding of the terms and conditions of the

office space buyer’s agreement dated 09.08.2011.
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The respondent submitted that the complainants have agreed
to phrchase commercial unit number EP0-09-009, Emerald
Plaza, Sector 65, Gurugram, Haryana from the respondent.

Office space buyer’s agreement was executed between the

parties on 09.08.2011.

The respondent submitted that the contractual relationship

between the complamants a“fz; ‘Y'I‘;}_}:e- respondent is governed by

the terms and condlﬂk‘h_ﬁ'.' ,';the office space buyer’s

agreement dated 0%08F2011 The wsaid agreement was
TGS

voluntarily and conScmu%Iy executed hy the complainants.

Once a contract is executed between The partles the rights
and nobllgatlens of the part:es are de?tefrﬁmed entirely by

covenants 1nc0rporated 111 the contracl;. No party to a contact
3 w% i ?

can permltted to assert anw rlght of any nature at variance

with the terms a: and condlti“'ons mcorporated in the contract.

! fi .
| % A - -

| 'é / % e &
The respondénﬁ submltted that/the complainants have also

iy
com;hletely n__nslln__terpreted 'the;_;te;fms?-iand conditions of the

|
said agreement. So far as alleged non-delivery of physical

possession is concerned, clause 16(a)(i) of the aforesaid

contxf"act clearly states that possession of the unit in question
|

woul!d be delivered by the respondent to the complainants

ithga period of 30 months from the date of execution of the

afore|esaid contract subject to complainants having strictly
|
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complied with all the terms and conditions of the contract
and not being in default under any provisions of the contract.
It was further provided that the time period indicated above
would be confirmed to, if all the amounts due and payable by
the complainants in terms of the agreement were duly paid in

time by them.

The respondent submi%t _hﬁ't-_ it was provided in the
aforesrald contract that th esp _ndent would be entitled to a

|
grace| period of 5120 dg‘ysL over and above the period

éwa s&

lylgg and&wpbtammg necessary

mentloned abo&e,ﬁ, for

& g T
i@ ﬁz\&w

appro‘vals in ‘respect of the géommer%clal complex. It was

& g

* g’\%%

mentyoned lﬁ:';luse |1$6[b) %f fhe aforgeseld contract that in
case uhe com%letmgn\ Qf the ci:m;le;a; c;dr;iplex was delayed
due to sanction ofa}lf rewslged Buﬂdmg/zomng plans or due
to an3|( other reason *t;ey(;nd”tlf:co;trol of the respondent, in
that éTvent tl;e ifespondent@ wéuld be entlﬁed to reasonable

extenr‘lon of Mt:gge/§ forg handmg qyer§ possessmn of the
%« . % £ A Hy Y \

commercial unit. It is respectfully submltted that once an
application for grant of any permission/sanction or for that
matter building plans/zoning plans etc. are submitted for

appraoval in office of any statutory authority, the respondent

ceases to have any control over the same.
|
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respondent submitted that in accordance with
actual covenants incorporated in the said agreement,

span of time which was consumed in obtaining the

following approvals/sanctions deserves to be excluded from

the period agreed between the parties for delivery of physical
possession:
Sr. || Nature of o Date of Period of
no. | permission sanction of | time
permission | consumed
.. | / grantof
- -.;%g&pproval
1. || Zoning planf" ; N '_ 204.05.2010 | 8 months
2. | Building pl‘én 28.06.2010 ¢ 05 12.2011 | 5 months
I 20.10.20%1. 12
3. Conser@ g:ranted 02,02.2012 21.05.2012 | 3 months
by Haryana State | % i §§ N S
Pollutmp Cnntro”lgﬁ j\g é =y |
Board, -=,’" '*% - §§% i
Panchkula, N BB 7
4, Enwronme?ltal P 2@0&2016“ 1109.11.2010 | 9 months
clearance JIE REGY 7
e ———
26. The

circu
estab
const
from

subn

const

withc

respongent sgbr@ged}gg@ that |

mstances mentloned

% fror& the facts and
éﬁwoxg,‘ ft is comprehenswely
lished that the tlme perlod mentloned heremabove was
imed in obtaining of requisite permission/sanctions
the concerned statutory authorities. It is respectfully
litted that the project in question could not have been

ructed, developed and implemented by the respondent

but obtaining the sanctions referred above. Thus, the
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ndent has been prevented by circumstances beyond its
r and control from undertaking the implementation of
roject during the time period indicated above and
fore the same is not to be taken into reckoning while

uting the said period.

espondent denied for want of knowledge as to whether

omplamants had; Vi"“swedw the office of the respondent
Y

with any real estatgéagén@n the manner claimed in the
W‘;‘W@M

iy

complaint. The respondent $ubm1tted that prior to purchase,

the cemplalnanté had rnade elaborate énd detailed enquiries

with | regard to nature of the pr0]eet° ‘specifications of

| s i i

materials to be used/utllléed in | the dévelopment of the

I % gl

s

pro;ect capQVItj(% compeienc;e :aﬁd : capablhty of the

respe

i d

cts,the [/ cbmﬁlalflants proceed \to' purchase the

LY §
% i a‘

commercial umt sub]ect matter of present litigation.

The riespondent submitted that as far as third basement is

concerned, the same was to be utilised for providing services

A
and qther infrastructure. It had never been indicated to the

comp

|
lainants at any point of time by the respondent that the

|
3rd floor basement in the project would be used and utilised
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for p rkmg purposes. The building has been constructed and
developed in terms of the approved plans by the competent
auth?rities. Therefore, there was no illegality or impropriety
in the demand raised by the respondent. Moreover,

comﬁlainants have been called upon to make payment for

utilizing parking spaces.

The respondent demed-“cﬁé‘\t&@gns in the manner claimed in

€ complainants for obtaining

the complaint been mad

possessmn of the al@ﬁeé
been‘proved futlle The

_Ifg@‘ space or that the same have

ek Wl g g

~r§§non’dent denled any compensation

%E

in th mannet c‘lalmed b the eem lamalgts liable to be paid
T—’ I P

sww §

by tHe respOndent Itéls demed that tlll date construction of

é

the offlce space 1s m,cgmplete The unlt has been developed in

terms of the specxfma‘gonswprowded for in the buyer’s

T
W=D g

agreement and possessioﬁ“has also been offered to the

& T s
@z = T o 4 ‘&3&

complalnant.syf; l :.;W%;} s . &'“ﬁ %ﬁg % gi wg“

%w

o

The fespondent denled tHat ity can be held responsible for
alleged non-providing of financial support by way of rental
incor;he. The investment has been made by the complainants
in tlie present case with the intention of earning rental
amon.*nt from the property in question. Thus, the

complainants are precluded from invoking the provisions of

the Act ibid.
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31,

32

33.

TheA respondent denied that it has promised to the
complainants at the time of receiving any payment that the
possession of fully constructed office space along with
basement and surface parking, landscaping etc. would be
delivered as soon as construction work is complete or that
the said period had been indicated to be 30 months. It is

denied that any excess payme"‘ t for three-storeyed basement

parki

comp

o NN
tl}at extreniel%senous and grave

The respondent ;ubﬁntt ‘_

=

plea df fraud» cannot be ad]udlcated in %umfnary proceedings.

% £l 4

I| j@

It is élemed that any. unttalr trade pracgnce ﬁas been adopted
[ y 1{ Eé 1
by the respondgnt or lany breach 9& Contract has been

#

\})

comrmtted by th% re*s;gox;glen’cth M

The respond‘ieén denied tha a y‘gcaus 5§f action for filing the
present comhlalnt had‘accrued to yfhé%gnplamants in August
2011. It is denied that office space buyer’s agreement dated
09.08.2011 contains unfair terms. It is denied that the
aforesaid contract was forced upon the complainants. It is
denied that any cause of action had accrued to the

complainants in November 2013, January 2014, June 2015,
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November 2016, July 2017, December 2017 or February
2018 or at any point of time. The alleged protests referred to

in the complaint are absolutely inconsequential and

irrelevant.

The respondent denied that as per section 18 of the Act ibid,

he is Flable to pay any compensatlon to the complainants. All

frivolous.

- “%_ I‘§.3§_9’ g}%’
Written argunients ﬁléﬁT)y tﬁe complamants

|
The complalnants submltted that the llt:ense was granted on

21.05.2009 wdﬁ hgense no 10 of 2009§ and it was valid upto

20. 05| 2013. Resgondent dellberately delayed in applying for

required statutory apjpréirﬁls Pollutlon Control Board

\
Permission W&% apphgdﬁon 02 02 2012 (why not on

T T1A A F
29.03.2010 alung w1tb env1r0nmental clearance) and was

grantLd on 21 05 2(;12 anci cor;srtrliétlzrt was commenced on
24.11i.2011 and 34 basement roof was casted on 31.07.2012.
The act of the respondent clears the position that respondent
is a iawless person and has violated rules/conditions of

licensie and other applicable Acts. Therefore, the acts of

respondent attract strong sanction.
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The complainants submitted that as per condition no.6 of
license “the licensee will not give any advertisement for sale
of shop/plot area before the approval of layout plan/building
plan”. As per reply of respondent, building plan was approved
on 05.12.2011 and respondent sold office space on

18.07.2011, issued allotment:’f_.;letter on 28.07.2011 and

executed office space b; _ %a% ;eement on date 09.08.2011.

S

J’y "1’ . ﬁ&ﬁ 3 '"-‘:'_. 'f)" 2 ‘*?

W

and attract penal provnslqw;g n respondentr

&
\s&
34 1;"‘ s ssms

The r:omplamanf submltted t’hat the respondent called a

demaind on 31 0% 2017 as per construotlon linked plan i.e.

“on cpmpletlon of exterlor facade ang another demand was

3, %

N H @ &
Y, Ty, $§ 1P ‘gf-

ralsed on 25. 09%501720‘11 "lnstailaflon of services”. It is clear
from above mentlonedll faéts that OC appllcatlon filed by
respo|ndent Was ‘not comp;etji OQcan t be granted to under
constjfructlon%buykltjlgg.@g pe__r- _pagymeﬁ_t;p_lan, application for
OC wlels the last stage, but respondent raised this stage by two

leve14 in order to come out from the ambit of the honourable

| .
authority.

. The respondent is caught in web of his own lies and

misrepresentation as OC was applied on 22.05.2017 and till
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that time construction was not completed and required NOC'’s
were not present at place with OC application. It is pertinent
to note here that date of completion of exterior fagade was
31.07.2017 and date of installation of services was
25.09.2017 and respondent applied for OC before completion
of construction. Moreover, no objection certificate for

occupation of the above refer}red‘ building was received on

29.11.2017 by Dlrecten:\. , Fire Service, Haryana

Panchkula by Chref Engmeer-l J—IUDA Panchkula on

16. 11 2017, by Senlor ?ﬂ Town %axmer Gurugram on
ol %

&:&%@
= W

08.09.2017

DlStI‘lCt Town Planner Gurugram on

07.09,2017. ‘I‘l;re above mengloqu NOC’S are issued after the

% Zé

both 1mportant dates 1 e. 01 05.
VAN il z;

Determmatlon of lssues b

| e peC\
| %*‘m i"“ M‘i e

After consxdermg the facts submltted by the complainants,

reply|by the respondent and perusal of record on file, the

fndmgs of the authorlty on the 1ssue is as under
|

With :respect to the sole issue, as per clause 16(a) of office
Spaceibuyer’s agreement, the possession of the said unit was
to be ;handed over within 30 months plus grace period of 120
days flrom the execution of the said agreement i.e. 09.08.2011.

Therefore, due date of possession shall be computed from
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3.2011. The clause regarding the possession of the said

s reproduced below:

“16(a) Time of handing over the possession

(i) That the possession of the office spaces in the

commercial complex shall be delivered and handed
over to the allottee(s) within 30 months of the
execution hereof, subject however to the allottee(s)
having strictly complied with all the terms and
conditions of this agreement and not being in
default under any:, provisions of this agreement and
able by the allottee(s)

ng been paid in time to
the compangf.mTfré q npany-shall give notice to the
allottee(s) ojferm "'f‘-wrmng \to the allottee to
take posgess:oh qf' tbég*a@ﬂ' ice, ‘spaces for his
fj {ﬂgiigé of | pps%esswn ).

under this agree

(i) The a?]ottee(s) agrees and und %mgds that the

_____

conipany shall be: entitled to a gmcje neriod of one
hwidx%diandw%nveng/ %120) dgys overiand above the
per%od more éart;cuf r%?pec:ﬁgd@ere—m -above in

sub-claus (@) o clause 16, @@r applying and

- | obtainir ,ﬁ_??f-ne?z'fzs.s.'ar;y.*%apprcwvals&q in/ respect of the

How

over

over

commefc:gl com Fex% T\

y? m_% s%zww A

r-?§ b 1 -
ever, the reﬁpon "lettér gf offer of possession to
&%«

' U W S N

the complainants;on 25. 01 2018 Therefore, delay in handing

| \ :| éi- it '

possession shall be computed from due date of handing

possession till handing over of possession i.e.

25.01.2018. The possession has been delayed by three years

seven months and eighteen days from due date of possession

till the offer of possession.
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40. As the possession of the unit was to be delivered by

41.

09.06.2014, the authority is of the view that the promoter has
failed to fulfil his obligation under section 11(4)(a) of the
Real Estate (Regulation and Development) Act, 2016. As the
promoter has failed to fulfil his obligation, the promoter is

liable under section 18(1) proviso of the Act ibid read with

rule 15 of the Rules lbld‘” to

‘interest to the complainants,

at tbe prescribed rategz gw month of delay till the

handmg over of pos-sessw s A0

qumgs of the&autliomgy Lol O\
SLEIETC I ¥ A

‘&588‘9

The| authorlty ‘has complete ]urlsdlctlon to decide the
coleamt in regard to nfé)n-‘compllancé of 6:bllgat10ns by the

promoter as held in S?mm: S':kkg V/SILM/S E‘M‘lAR MGF Land

% 4
“:%

Ltd. ]eavmg aside combensatlon Wthh is to be decided by the

.
i . ngw

adjudicating officer if plu;sued by the complainants at a later

‘fe%é 6&
‘% MWQ

4 : = Bl
stagqe. As permnotlﬁcatlon no”’glf92/2017 1TCP dated
14.12.2017 (issued | By |Town <and \Country Planning
Depq!artment, the jurisdiction of Real Estate Regulatory

Authority, Gurugram shall be entire Gurugram District. In the

|
preant case, the project in question is situated within the

|

planning area of Gurugram district, therefore this authority
|

has complete territorial jurisdiction to deal with the present

comrlaint.
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42.

The possession of the unit was to be delivered by 09.06.2014.

As per the clause referred above, the authority is of the view

that tIe promoter has failed to fulfil his obligation under
section 11(4)(a) of the Haryana Real Estate (Regulation and
Devel$pment) Act, 2016. As the promoter has failed to fulfil

|
his obligation under section 11, the promoter is liable under

section 18(1) prov1s<o ';;fhe-.ﬁAct ibid, to pay to the

complainants interest, a% sCribed rate, for every month

of delay till the offer of posﬁesmon” ;

| o

§‘ eeysm

The complalnaggs mad qg‘g&

under sectltm 34 (f) to ensure comphance/obhgatlons cast

|
upon ‘the promoter mentloned abovg**'l‘he complainants

% §% \ ‘-‘ gé :
requeFted tha? %i%ssary dl%ectloflsf be issued to the

lr Vlé’@ -«9“& _'é’
;,

promoter to comply with' tl_'ie_ promsrons and fulfil obligation

i

e

s 4"
N -

under section 37 of the
w ;

x:'&

For the time.

| ng,q tlll View.sis faken by the authority
regarding holdmg ch_afg"es; ';_'tkhe;se shalkl_‘ fi‘ofbe applicable for

the périod the matter remained sub-judice.

Decision #nd directions of the authority

45,

After taking into consideration all the material facts as

adduced and produced by both the parties, the authority
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exercising powers vested in it under section 37 of the Real
Estate (Regulation and Development) Act, 2016 hereby issues

the following directions to the respondent in the interest of

justice and fair play:

i The respondent is directed to pay interest at

the prescribed rate i.e. 10.75% for every month

ii.

:* Qgééessgon and after Po%‘eg@lon if they come to

know any qlefimenmes they may approach the

s ¥ &
approprlatewforulgwfﬁﬁ; ’

ec'ged to desist from

@ww@i‘&o

chargmg "Olding charggs for perlod the matter

F 4 \§ 9l§;s
,é ‘§

d .> '%._
‘remained sub }udlce*@ ALV

¥

46. As the project is registerable and has not been registered by
the promoter, the authority has decided to take suo-moto
cognizance for not getting the project registered and for that

separate proceeding will be initiated against the respondent
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under the Act ibid. A copy of this order be endorsed to

registration branch for further action in the matter.
47. The order is pronounced.
48. Case file be consigned to the registry.

(Samti&, Kumar) (Subhash Chander Kush)
Member “Member
Haryan ority, Gurugram

Date: 16.0

Judgement up
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