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2 GURUGRAM. Complaint no. 711 of 2018

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 71102018
First date of hearing 18.12.2018

Date of decision : ). 0. 2019

Mr. Sandeep Singhal
R/o H no. 415/5, main market road
Patel Nagar, Gurugram. ...Complainant

Versus

M/s Umang Realtech Pvt Ltd
Registered office D-64, 2 floor, Defence

colony, >

New Delhi- 110001. v ..Respondent
CORAM:

Dr. K.K. Khandelwal Chairman

Shri Samir Kumar ! Member

Shri Subhash Chander Kush Member
APPEARANCE:

Advocate for the complainant
Advocate for the respondent

ORDER

1. A complaint dated 10.08.2018 was filed under section 31 of
the Real Estate (Regulation and Development] Act, 2016 read
with rule Z8 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 by the complainant, Mr Sandeep

Singhal against the promoter M/s Umang Realtech Pvt Ltd.
Page 1 0f15
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GURUGRAM Complaint no. 711 of 2018

Since, the apartment buyers agreement dated 09.02.2015 has
been executed prior to the coming into force of the Real
Estate (Regulation and Development) Act, 2016 and the penal
proceedings cannot be initiated retrospectively for
contravention of any legal provision. Hence, keeping in view
the facts of the case and submissions made by both the
parties, the authority has decided to treat this complaint as
an application to issu_e.' directions for compliance of
obligations by the promoters under section 34(f) of the Real

Estate (Regulation and D_eyé__l_op;ri ent) Act, 2016
The particulars of the complaint_ére as under: -

Nature of project: Residential

DTCP License no: 38 of 2008 dated 02.03.2008 and 77 of
2012 Dated 01,08.;2012:

1. Name and location of the project | Monsoon Breeze 78 1l
' Sector 78, Gurugram.
o3 Registered/Unregistered Registered
14 of 2018 dated
£ 16.01.2018
3. | RERA registration valid up to 31.12.2020
4, Unit no. o ki 402, tower-P, 4t floor
Unitadmeasuring 1550 sq. ft.
6. Date of agreement 09.02.2015 Il
Total consideration Rs. 98,87,500 /-
As per 3.1 of the agreement o |
8. Total amount paid by the Rs. 31,71,328/-
complainant
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as per clause 4.2 of the agreement

9. Payment plan Construction linked

10. | Date of approval of building plans | Not available

11. | Date of delivery of possession. 09.02.2019
- | Clause 6.1 & 6.2 (42 from the date

of approval of building plans or
the  signing of agreement
whichever is later months + 180
days grace period

(calculated from date o
agreement)

12. | Delay in handirg over possessmn Pre mature

till date
13. | Penalty clause as per apartment Clause =~ 6.7 of  thé
buyer’s agreement agreement i.e. Rs.5/- pel
: sq. ft per month of the
| | super area of the said flat.
14. | Environmental clearance 21.02.2014

3. As per the det:uls prowded above, which have been checked
as per record of the case f‘le An apartment buyer agreement
is available on 1e_c0rd_ for un,:.. no. 402, tower-P, 4% floor. Tha
promoter has failed to deliver the possession of the said unit
to the compla‘ina"nts. "I‘_‘:erc::f“bré, the-ﬁmmoter has not fulfilled

his committea liability as on date,

4. Taking cognizance of the complaint, the authority issued
notice to the respondent for filing reply and for appearance.
Accordingly, the re"spondent appeared on 18.12.2018. The
case came up for hearing on 18.12.2018 and 15.01.2019. The
reply has becr: filed on behalf of the respondent.
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FACTS OF THE CASE
5. Mr, Sandeep Singhal booked an apartment admeasuring 1550

sq. ft. in the aforesaid project of the respondent for a total
sale consideration of Rs 98,87,500/- which includes BSP, car
parking, PLC, EDC etc. the complainant has made a payment
of Rs 31,71,328 to the res;pzofﬁ'aent vide different cheques on

different dates.

That as per tncﬂatbuyers __'a'éreement the respondent had
allotted a unit:b“cﬁ:ai'i.ng ﬁuzmb'erdf’"-402 on 4% floor in tower P
having a super area of 1550 sq ft. that as per clause 6.1 of the
said agreement the respondent had agreed to deliver the
possession of the ﬂat within 42 months from the date of
signing of the ag}‘ebment with an extended period of 180

days.

That the complainant regularly visited the site but was
surprised to see thatl construction work is not in progress and
no one was present at the site to address the queries of the
complainant. The only intention of the respandent was to
take payments for the projoct without completing the work.
The respondent has cheated the complainant. That despite

receiving the payments as per demands raised by the
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respondent, the respondent has failed to deliver the

possession of the allotted flat.

That it could be seen that the construction of the project in
which the complainant flat was booked with a promise by the
respondent to deliver the flat by the due date was not
completed within time for the reasons best known to the

respondent.

That on 31.08.2017 the complainant came to know that the
respondents are not deveéloping the said project and on being
contacted by the réspon-de‘nf company they were asked to

shift to another project of the respondent.
That keeping in view of the present status of the project, the
complainant wis_h_es: to withdraw from the project and seek

refund of the amount invested by him in the said project.

ISSUES RAISED BY THE COMPLAINANT:

11. The following issues has been raised by the complainant

Whether or not the respondent has violated the
terms and conditions of the builder buyers
agreement thereby delaying possession of the

booked unit? OR
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ii.  Whether or not the complainant is entitled for refund

‘of the money invested by him in the said project?
|

RELIEF SOUGHT BY THE COMPLAINANT:

15. ' The following reliefs have been prayed for:

i. Direct the respondent to refund the amount of Rs

31,71,328/- along with interest

ii.  Any other relief whlch thlS hon ble authority deem fit

to meet the ends of ]ustlce
REPLY BY THE RESPO_NDENT:

16. It is denied that as per the terms of apartment buyer
09.02: 205
agreement dated 09.04-2944, the respondent was obligated
to deliver the poss_eésionffof the apartment within 42 months
from the date of the agree:ne'i}t and with the grace period of
180 days. Therefore, the due date for handing over
0902 20(9

possession of the sub]ect apartment is 89:08.2049. As the

complaint is premature and deserve to be dismissed.

17. Respondersi—has—offered—the booking in anether—project
offered-to-complainart Since the subject project has run into

some impediments created due to certain unforeseen

(osrecked vide odea
daded os[01/19.
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circumstances which are completely beyond the control of
|

the respondent and thus, constitute force majeure event in

thé? terms cof clause 6.4 of .the agreement. Fhus—the
complainart—was—eferod—te—shift—tre—beaki the
admﬁed—ﬁaet—tha—t—&he—eempieaﬁﬂyrhﬂ-é-gwn—ehe-eeﬂsmnio \f!'ic

sw.ﬂh-%m&

dated

SLL Ar0se ol ;hg terms Qf payment.. e_;'/o-,} H .

E

|
It is submitted that not only-- is the instant complaint
premature, butthe complainant bas agreed to—shift—the
boﬂ;ﬁy&%&;&#&l&—ﬁwmbtﬁe‘—m

shertdistdpee. Further, the said project isneariﬁng‘completion
of construgction and developrheht activity at the said project
would be completed by January 2019 which is much before
the stipulated time for ql't'ering of possession under the
subject prpject. |
Respondent is entitled for reasonable extension of time in
cor}npleting the constructicn and handing over possession in
terhls of the agreed contract between parties.
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The respondent is entitled to rezsonable extension of time for

| ; : "
coni1pletlon of apartment because the delay in handling over

|
the possession was caused on account of the reasons falls in

cIaJJse 6.1.

|
Following Important aspects are relevant which are
|

submitted for the kind consideration of this hon’ble

authority;

II*Jon-bookir)g_ot'. all niwﬁffments seriously affected the
construction. .\

Other various challenges being faced by the respondent,
i.e. Lack of adequate sources of finance, shortage of

labour, rising manpower and material costs, approvals
and procedural Qifﬂt’l\{ltifés_: ;
The respondcnt'has submitted “t"‘hat.the subje?:t project had
been faced vizh an un.prelped;:n_ted' -issue.sué-a-r—sm-tha-plmqf
construction ML.pm'mLLadio he serappad since the

mmmmnmg—m&ga&é%@rm{—m—pw—t&-euva«et—sh -

iy
Vi

ool
abed

wmd pmmr‘t—d-‘sl-ﬂ—@-r”“ag ve—tErevenueracta—which-has - OS—J 01/1?

beﬁﬂ-eenm%:—‘a-., -&gm.enrpm&;t_

RTRL . % SNES
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|
HARERA

|
ThﬁT respondgnt had submitted thaf the issue of revenue rasta

hase 1 a,résubject 76ject
sévironment’ 1mpac75essment ;_'DJA&!

apartment buyey agreemepts, made serious efforts to rgsolve

the issue of revenue rdsta in/order to oBtain enyironment

clearance for the entire phase-Ii of subj

T he respondent submitted that the answering respondentisa

cusgtomer-orlented organization and is also willing to offer to
the complainants, in their best tradition i.e. an option fe
transfer - their booking in ancther project of our client in
Winter Hills Project, Sector 77, Gurugram vshich is now in the
adv.mcbd stage of constructicn and can be handed over the

possession to the customers very soon.
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!
Thei| respondent submitted that as per the apartment buyer

|
agréfement which is binding between the complainants and
the:respondent, both have agreed upon their respective

|
liabilities in case of breach of any of the conditions specified

theliLein. [t is submitted that the liability of the respondent on
accﬁ?unt of delay is specified in the clause 6.7 of the said
agrt::-ement and as such the complainants cannot claim reliefs
which are beyond the comp_ghsation agreed upon by them. In
this| view of the mﬁtfél', the _.r;;ptfoned complaint is not
maintainable in'law and liable teo be dismissed.

The respondaent submitted that allegations in the present
complaint cannot be decided summarily and hence instant
complaint is out of the jurisdiction of this hon’ble

commission. :

The| respondent answering cpposite party is bonafide
attempting te complete the project construction in a tims

bound manner considering the interests of its customers.

DETERMINATION GN ISSUES |

Al

Issue wise determination are as follows:
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With respect to the first issue raised by the
complainant, it is observed that as per clause 6.1
and 6.2 of the flat buyers agreement dated
09.02.2015 the possession of the said unit is
supposed to be delivered within 42 months + grace
period of 180 days fron__l_ _the date of signing of the
said agreement 01: c-oi";l;l\"\rieﬁ'i(::ement of construction

whichever is later. Fherdotecapprovat-of huilding

: _CQQ_;,A_.:.Ihé\;zthe-»,p_l__'esent case, the

agreement date is later - than the date of

lcommencement of construction. Thus the due date
| i
shall be computed from 09.02.2015 and the

|possession date.comes out*to be 09.02.2019.

|
Keeping in view the submission of the respondent

that the project is to be scraped, then due date of

| .
possession looses its significance. The project
|

cannot be delivered by the due date although

construction of this tower has begun and new date

n!)f handing over possession/date of completion has

h:Jeen declared to be 31.12.2020 as per registration.
| .

ed
Dﬁ%
dated

05
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QUGRAM Complaint no. 711 of 2018

ii. 'With respect to the second issue raised by the
complainant, there was a Local Commissioner
‘appointed to ascertain the status of project. As per
the report, the construction of the tower in which

the complainant has booked his unit is complete till

‘the 6t floor. The corpp!ainants unit is on the 4

floor. (whether or notrefund to be given, to be

ascertained after proceedings)

|
FINDIN (’liS OF THE AUTHORITY:

28. The preliminary objections raised by the respondent

29.

regarding jurisdiction of the authority stands rejected. The
authority has complete jurisdictionte decide the complaint in
regaln‘d to non-compliance of 'o-blig;atioﬁs by the promoter as
held in Simmi Sikka V/s M/s EMAAR MGF Land Ltd. leaving
aside compensation wlﬁch_ is_to be decided by the
adjudicating officer if pursued by the complainant at a later
smée.

The! complainant made a submission before the authority
und!er secticn 34 (f) to ensure compliance/obligations cast

upon the promoter as mentioned above,

|
|
i : Page 12 of 15
|
|



30.

31

32

RERA

JRUGRAM Complaint no. 711 0f 2018

The complainant requested that necessary directions be
issued to the promoter to comply with the provisions and

fulfil obligation under section 37 of the Act.

As per the report submitted by the local commissioner, the
tower in which the complainant has booked is unit( which is
on the 4% floor) is complete till the 6t floor. The"'éi:/erall
progress of the project_:_has been accessed on the basis of
actual construction at S.ite a'ni:\l. it is submitted that the
physical progi‘e;;S'ff% onlyl()% ‘During the site visit the
respondent was tr);'iﬁg to show f‘cha\a“t the._work is going on in
full swing as 100-200 labour force was present at site on

28.12.2018 bu‘t the work condition states that the work is

stopped from last one year.
| 09,02 205
As per the BBA dated €2-99-2¢45 the possession of the said

unit% is to be delivered wit.h‘in 42 months+ grace period of 180
days from the date of 'signing of the said agreement or
comiménc’erﬁent .of construction whichever is Jater. The due
date of possession comes out to be 09.02.2019 if benefit of
180igrace period is also given to the respondent. Keeping in
view the submission of the respondent that project had to be

scrapped then due date of possession loses its significance.

The LC was appointed to intimate the progress of the project.

Cg’ﬂ’ﬁol'@l \f;‘a!b d'f'DL"/L Page 13 of 15
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As of now only 10% work has been found done on site. The

project cannot be delivered by due date. Although now

cen

ove

struction of this tower has begun and new date of handing

I possession/ date of completion has been declared to be

30.12.2020 as per registration. As the construction on site is

. negligible, the complainant shall be at liberty to demand

refund of the amount deposited along with prescribed rate of

interest i.e. 10.75% by them after expiry of dude date of

pos

session, once they intend to withdraw from the project.

DECISION AND DIRECTION OF AUTHORITY

33.

Aftc'Fr taking into consideration all the material facts as

add:uced and produced by both the parties, the authority

exe

rcising powers vested in it under section 37 of the Real

| o e :
Estate (Regulation and Development) Act, 2016 kercby issues

the

following directions to the respondent in the interest of
| - ' 3 :

jusltice and fair play:

i.

' The respondent is hereby directed to refund the amount
| paid by the complainant, once a request is received from
the complainant after due date of possession is over i.e.
09.02.2019 within a perioa of 90 days from the date of

demand.
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In case complainant intends to continue with the project,
he shall be given interest at the prescribed rate for every

month of delay before 10% of every subsequent month.

e file be consigned to the registry.

35. Order is pronounced.

M

H

1 | Ov2—
(Sam¥r Kumar)

(Subhash Chander Kush)
ember ey Member

(Dr. KX Khandelwal)
Chairman

aryana Real Estate Regulatory Authority, Gurugram
|

Corrected Judge'ment uploaded on 08.07.2019
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- HARYANA REAL ESTATE REGULATORY AUTHORITY
' HARER GURUGRAM

A GURICRAM e s R SR Tea

New PWD Rest House, Civil Lines, Gurugram, Haryana a1 draeey . fasnA ?Tﬁﬁiﬁﬁﬂ Eirest Wm

PROCEEDINGS OF THE DAY
Day and DateA }uesday and 15.01.2019
‘tomplairlf No. . 711/2018 Case Titled As Mrurgandeep Singhal
V/S M/S Umang Realtech Pvt Ltd.
Complai‘f‘lant | : | Mr. Sandeeﬁ Singh;ilj | V
Represented through i Complainant in person with Shri Sushil Yadav
| Advocate.
Respondent M/S Umang Realtech Pvt Lt.
Respondent Represented ' Shri Yash Varma Advocate for the respondent.
through
Last date ofvhea;ring 18.12.201’8
Lpioce;éding Recorded byﬂ | Naresh Kumari & S.L.Chanana ' B
Proceedings

Project is registered with the authority.
Arguments heard.
As per the BBA dated 09.1.2015 the possession of said unitis to be

delivered within 42 months + gracc period of 180 days from the date of
signing of the said agreement or commencement of construction which ever
is later. The due date for possession comes out to be 9.2.2019 if benefit of
180 days of grace period is also given to the respondent. Keeping in view the
submission of the respondent that project had to be scrapped then due date
of possession loses its significance. The L.C was appointed to intimate the
progress of the project. As on now only 10% work has been found done on
site. The project cannot be delivered by due date. Although now construction

of this tower has began and new date of handing over possession/date of

An Authority ¢onstituted under section 20 the Real Estale (Regulation and Dcve‘opment) Act, 2016
K Act No. 16 of 2016 Passed by the Parliament
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New PWD Rest House, Civil Lines, Gurugram, Haryana A drseeg 2. faam . fale e TaTH, gREm
- completion has been declared to be 30.12.2020 as per registration. As the

construction as on now is negligible at site, accordingly the complainant shall
“beatliberty to demand refund of the amount deposited alongwith prescribed |
rate of interest i.e. 10.75% by them after expiry of due date of possession,

once they intend to withdraw from the project. The respondent is hereby

directed to make the payment once a request is received from the
complainant after due date of possession is overi.e. 9.2.2019 within a period
-0f 90 days from the date of demand. In case complainant intends to continue

with the project, he shall be given interest at the prescribed rate for every |

~month of delay before 10t of subsequent month.

Complaint stands disposed of. Detailed order will follow. File be

~consigned to the registry.

- Samfir Kumar Subhash Chander Kush
(Member) (Member)
Dr. K.K. Khandelwal
(Chairman)
15.01.2019

An Authority constituted under section 20 the Real Estate (Regulation and Development) Act, 2016
Act No. 16 of 2016 Passed by the Parliament

si-auar (fafraser sttt ) wfofms, 20169 v 20% s wifsa wfrswor
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Complaintno. 711 of 2018

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. . 71102018
First date of hearing 18.12.2018
Date of decision

Mr. Sandeep Singhal
R/o H no. 415/5, main market road
Patel Nagar, Gurugram. ..Complainant

Versus

M/s Umang Realtech Pvt Ltd
Registered office D-64, 27 floor, Defence

colony,

New Delhi- 110001. ..Respondent
CORAM:

Dr. K.K. Khandelwal Chairman

Shri Samir Kumar Member

Shri Subhash Chander Kush Member
APPEARANCE:

Advocate for the complainant
Advocate for the respondent

ORDER

1. A complaint dated 10.08.2018 was filed under section 31 of
the Real Estate (Regulation and Development) Act, 2016 read
with rule Z8 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 by the complainant, Mr Sandeep

Singhal against the promoter M/s Umang Realtech Pvt Ltd.
Page 1 0f15
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2. Since, the apartment buyers agreement dated (019.02.2015 has
been executed prior to the coming into force of the Real
Estate (Regulation and Development) Act, 201¢ and the penal
proceedings cannot be initiated retrospectively for
contravention of any legal provision. Hence, keeping in view
the facts of the case and submissions made by both the
parties, the authority has decided to treat this complaint as
an application to issue directions for compliance of
obligations by the promoters under section 34(f) of the Real

Lstate (Regulation and Development) Act, 2016
2. The particulars of the complaint are as under: -

Nature of project: Residential

DTCP License no: 38 of 2008 dated 02.03.2008 and 77 of
2012 Dated 01.08.2012

1. Name and location of the project Monsoon Breeze 78 |l
Sector 78, Gurugram.
2. Registered/Unregistered Registered
14 of 2018 dated
- 16.01.2018
3. RERA registration valid up to 31.12.2.020
4, Unit no. ‘ 402, tower-P, 4t floor
5. Unit admeasuring 1550 sq. ft.
6. Date of agreement 09.02.2015
- ]
Total consideration Rs. 98,867,500 /- }
As per 3.1 of the agreement _ i
8. Total amount paid by the Rs.31,71,328/- ’
complainant !
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as per clause 4.2 of the agreement |
9, Payment plan Construction linked
10. | Date ofapproval of building plans | Not available
11. | Date of delivery of possession. | 09.02.2019
Clause 6.1 & 6.2 (4; f.rom the date (calculated from date o
of approval of building plans or ‘
o . agreemsant)
the  signing  of  agreement
whichever is later months + 180
days grace period
12, Delay in handing over possession | Pre mature
till date
13. | Penalty clause as per apartment | Clause 6.7  of  the
buyer’s agreement agreement ie. Rs5/- per
sq. ft per month of the
super area of the said flat.
: |
14. | Environmental clearance 21.02.2014 |
L J

As per the detzﬁls provided above, which have been checked
as per record of the case file. An apartment buyer agreement
is available on record for unit no. 402, tower-P, 4% floor. The
promoter has failed to deliver the possession of the said unit
to the compiéinants. Therefore, the promoter has not fulfilled

his committed liability as on date.

Taking cognizance of the complaint, the authority issued
notice to the respondent for filing reply and for appearance.
Ac‘Cording]y, the respondent appeared on 18.12.2018. The
case came up for hearing on 18.12.2018 and 15.01.2019. The
reply has bect: filed on behalf of the respondent.

Page 3 0i15
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FACTS OF THE CASE

.

Mr. Sandeep Singhal booked an apartment admeasuring 1550
sq. ft. in the aforesaid project of the respondent for a total
sale consideration of Rs 98,87,500/- which includes BSP, car
parking, PLC, EDC etc. the complainant has made a payment
of Rs 31,71,328 to the respondent vide different cheques on

different dates.

That as per the flat buyers agreement the respondent had
allotted a unit bearing number P-402 on 4% floor in tower P
having a super area of 1550 sq ft. that as per clause 6.1 of the
said agreement the respondent had agreed to deliver the
possession of the flat within 42 months from the date of
signing of tho agreement with an extended period of 180

days.

That the complainant regularly visited the site but was
surprised to see that construction work is not in progress and
no one was present at the site to address the queries of the
complainant. The only intention of the respondent was to
take paymen®s for the projoct without completing the work.
The respondent has cheated the complainant That despite

receiving the payments as per demands raised by the
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Complaintno. 711 0f 2018

respondent, the respondent has failed to deliver the

possession of the allotted flat.
That it could be seen that the construction of the project in

8.
which the complainant flat was booked with a promise by the
respondent to deliver the flat by the due date was not

completed within time for the reasons best known to the

respondent.
That on 31.08.2017 the complainant came te know that the

9.
respondents are not devéloping the said project and on being
contacted by the respondent Cbmpany'they were asked to
shift to another project of the respondent.
10. That kceping in view of the présehf status of tne project, the
complainant wishes to witharaw from the project and seek

refund of the amount invested by him in the said project.

ISSUES RAISED BY THE COMPLAINANT:
11. The following issues has been raised by the complainant

) A .
g Chairman

i Whether or not the respendent has violated the
terms and conditions of the builder buyers

agreement thereby delaying possession of the

booked unit? OR
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Whether or not the complainant is entitled for refund

of the money invested by him in the said project?

RELIEF SOUGHT BY THE COMPLAINANT:

15.

ii.

RE

16.

The following reliefs have been prayed lor:
Direct the respondent to refund the amount of Rs
31,71,328/- along with interest
Any other relief which this hon’ble authority deem fit
to meet the epds of justice.

PLY BY THE RESPONDENT:

It is denied that as per the terms of apartment buyer

agreement dated 09.04.2014, the respondent was obligated
to deliver the possession of the apartment within 42 months
from the date of the agreement and with the grace period of
180 days. Therefore, the due date for handing over
possession of the subject apartment is 09.06.2019. As the
complaint is premature and deserve to be dismissed.

Respondent has offered the booking in another project
Winter Hills 77, which is situated in Sector 77 Gurugram was
offered to complainant since the subject project has run into

some impediments created due to certain unforeseen

Page 6 0f 15
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circumstances which are completely beyond the control of
the respondent and thus, constitute force majeure event in
the terms c¢f clause 6.4 of the agreement. Thus, the
complainant was offered to shift the booking of the
apartment of similar specification ir the project. It is an
admitted fact that the complainant had given the consent to
such transfer of booking. It is denied on the date of such
meeting, issue arose on the terms of payment.

It is submitted that not only is the instant complaint
premature, but thQ complainant ha; agreed to shift the
booking i.e. W‘inter Hills 77 Gurugram is lecated at a very
short distance. Further, the said project is nearmg’completion
of construction and development activity at the said project
would be completed by January 2019 which is much before
the stipulated time for fo"ering of possession under the
subject project.

Respondent is entitled for reasonable extensicn of time in
completing the constructiocn and handing over possession in

terms of the agreed contract between parties.
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Complaintno. 711 0f 2018

The respondent is entitled to rezsonable extension of time for
completion of apartment because the delay in handling over
the possession was caused on account of the reasons falls in

clause 6.1.

Following !mportant aspects are relevant which are
submitted for the Kkind consideration of this hon’ble

authority;

Non-booking of all apartments seriously affected the
construction.

Other various challenges being faced by the respondent,
i.e. Lack of adequate sources of finance, shortage of
labour, rising manpower and material costs, approvals

and procedural difficulties.

The respondent has submitted that the subject project had
been faced vwith an unprecedented issue wherein the pians of
construction cf entire project had to be scrapped since the
answering respondent is not in a position to construct the
referred project duc to the issue of revenue rasta which has

been commurnicated to the complainant.
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22.

d GURUGRAM Complaintro. 711 0f 2018

The respondent had submitted that the issue of revenue rasta
had impacted the clearance of Phase Il of the subject project
from Haryana State Environment Impact Assessment
Authority which created a hindrance in building plans and
progress of construction work at the project site since the
year 2014. However, in spite of such roadblocks and
hindrances, answering respondent, being a customer-
oriented organization and fully committed to welfare of its
valued customers and abiding by the terms of respective
apartment buyer agreements, made serious efforts to resolve
the issue of revenue rasta in order to obtain environment

clearance for the entire phase-II of subject project.

The respondent submitted that the answering respondentisa
customer-oriented organization and is also willing to offer to
the complainants, in their best tradition i.e. an option te
transfer - their booking in another project of our client in
Winter Hills Project, Sector 77, Gurugram which is now in the
advanced stuge of constructicn and can be handed over the

possession to the customers very soon.
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" GURUGRAM Complaint ro. 711 of 2018

The respondent submitted that as per the apartment buyer
agreement which is binding between the complainants and
the respondent, both have agreed upon their respective
liabilities in case of breach of any of the conditions specified
therein. It is submitted that the liability of the respondent on
account of delay is specified in the clause 6.7 of the said
agreement and as such the complainants cannot claim reljefs
which are beyond the compensation agreed upon by them. In
this view of the matter, the captioned complaint is not

maintainable in law and liable te be dismissed.

The respondent submitted that allegations ir. the present
complaint cannot be decided summarily and hence instant
complaint is out of the jurisdiction of this hon'ble
commission.

The respondent answering cpposite party is bonafide
attempting te complete the project construction in a tims

bound manner considering the interests of its customers.

DETERMINATION ON ISSUES

27.

Issue wise determination are as follows:
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With respect to the first issue raised by the
complainant, it is observed that as per clause 6.1
and 6.2 of the flat buyers agreement dated
09.02.2015 the possession of the said unit is
supposed to be delivered within 42 months + grace
period of 180 days from the date of signing of the
said agreement or commencement of construction
whichever is later. The date approval of building
plans is not available. In the present case, the
agreement date is later than the date of
commencement of construction. Thus the due date
shall be computed from 09.02.2015 and the
possession date comes out to be 09.02.20109.
Keeping in view the submission of the respondent
that the project is to be scraped, then due date of
possession looses its significance. The project
cannot be delivered by the due date although
construction of this tower has begun and new date

of handing over possession/date of completion has

been declared to be 31.12.2020 as per registration.
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ii. With respect to the second issue raised by the
complainant, there was a Local Commissioner
appointed to ascertain the status of project. As per
the report, the construction of the tower in which
the complainant has booked his unit is complete till
the 6% floor. The complainants unit is on the 4
floor. (whether or not refund to be given, to be

ascertained after proceedings)

FINDINGS OF THE AUTHORITY:

28.

29.

The preliminary objections raised by the respondent
regarding jurisdiction of the authority stands rejected. The
authority has complete jurisdiction to decide the complaint in
regard to non-compliance of obligations by the promoter as
held in Simmi Sikka V/s M/s EMAAR MGF Land Ltd. leaving
aside compensation which is to be decided by the
adjudicating officer if pursued by the complainant at a later

stage.

The complainant made a submission before the authority
under secticn 34 (f) to ensure compliance/okligations cast

upon the promoter as mentioned above.
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30. The complainant requested that necessary directions be
issued to the promoter to comply with the provisions and

fulfil obligation under section 37 of the Act.

31.. As per the report submitted by the local comirnissioner, the
tower in which the complainant has booked is unit( which is
on the 4% floor) is complete till the 6% floor. The overall
progress of the project has been accessed on the basis of
actual construction at site and it is submitted that the
physical progress is only 10%. During the site visit the
respondent was trying to show that the work is going on in
full swing as 100-200 labour force was present at site cn
28.12.2018 but the work condition states thar the work ;s

stopped from last one year.

32. As per the BBA dated 09.01.2015 the possession of the said
unit is to be delivered within 42 months+ grace period of 180
days from the date of signing of the said agreement or

commencement of conistruction whichever is later. The due

L
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date of possession comes out to be 09.02.201¢ if benefit of
180 grace period is also given to the respondent. Keeping in
view the submission of the respondent that project had to be
scrapped then due date of possession loses its significance.

The LC was appointed to intimate the progress of the project.
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As of now only 10% work has been found done on site. The
project cannot be delivered by due date. Although now
construction of this tower has begun and new date of handing
over possession/ date of completion has been declared to be
30.12.2020 as per registration. As the construction on site is
negligible, the complainant shall be at liberty to demand
refund of the amount deposited along with prescribed rate of
interest i.e. 10.75% by them after expiry of dude date of

possession, once they intend to withdraw from the project.

DECISION AND DIRECTION OF AUTHORITY

33.

After taking into consideration all the material facts as
adduced and produced by both the parties, the authority
éxercising powers vested in' it under section 37 of the Real
Estate (Regulation and Development) Act, 2016 hereby issues
the following directions to tﬁe respondent in the interest of
justice and fair play:
i.  The respondent is hereby directed to refund the amount
paid by the complainant, once a request is received from
the complainant after due date of possession is over i.c.
09.02.2019 within a period of 90 days from the date of

demand.
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il.  In case complainant intends to continue with the project,
he shall be given interest at the prescribed rate for every

month of delay before 10™ of every subsequent month.

34. Casec file be consigned to the registry.

i)

35. Order is pronounced.

(Samir Kumar) (Subhash Chander Kush)
Member ' Member

(Dr. K K. Khandelwal)
Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Judgement Uploaded on 21.01.2019
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