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1. The present complaint has been filed by the complainant/allottee

under section 3l- of the Real Estate (Regulation and DevelopmentJ

Act,2076 (in short, the ActJ read with rule 28 of the Haryana Real

Estate (Regulation and DevelopmentJ Rules' 2017 (in short' the
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Rules) for violation of section 11t+)(al of the Act wherein it is inter

alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision ofthe

Act or the rules and regulations made there under or to the allottee

as per the agreement for sale executed inter se'

Unit and Proiect related details-ii,. 
p".ti.ui"rs of unit details, sale consideration' the amount paid

by the complainant, date of proposed handing over the possession'

delay period, if any, have been,de.,$a in the following tabular

form: :t ;: '.: 
'

"Terra", Sector- 102, Gurttgram

Group Housing Towers

Registered

299 of 201.7 dated 13.10'2017

83 of 2oo8 194 of 2:011 da

dated lz+.to.zltt
05.04.2008

RERA registered/not
registered

DTPC License no.

3.10.2019Validity status

OUNTRYWIDE
ROMC)TERS P

TD and 6 others

SUPER BELTS

PVT. LTD and 3
others

Name of licensee

23.18 acresLicensed area

T-20-904,Tower 20

[As per page no. 47 of comPlaint]
Unit no.

1691 sq. ft.

[As per page no' 47 of comPlaint]
Unit measuring
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Date of execution of
Floor buYer's

agreement

27.72.2072

(Page no. 41 of comPlaint)

5. Possession

5.1 The Seller/Confirming PartY

proposes to offer Possession of
it "- 

Unit to the Purchaser(s)
within e Commitment Period'
The Seller/Confirming Party shall

be additionally entitled to a Grace

Period of 10 daYs after the exPirY

of the said Commitment I)eriod for

making offer of Possession of the

said Unit.

1.6 "Commitment Period" shall

mean, subiect to, Forcer MaieuLre

circumstances; intervention of

statutory authoritier; and

PurchaserfsJ having timelY

complied with all its obligations'

formalities or documer tation, as

prescribed/requested bY
'seller/Confirming Party, under this

Agreement and not bein11 in default

und". unY Part of this Agreement'

including but not limited to the

timelv P-aYment of instalments of

ttre sale ionsiderPtion as Per the

payment PIan oPded, DeveloPment

Ct "tg"t 1OC). Str.P dutY and

othei charges, the

Seller/Confirming Party shall offer

the possession of the Unit to the

Purihaser(s) within a Period of
42 monthi from the date of

sanction of the building Plan or

execution of Flat BuYer's

Agreement, whichever is later'

Possession clause
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tz. I ouedateofPossession 27.06.201.6

(calculated from the exe<:ution of

BBA)

13. Basic Sale Price Rs.88,77,7501-

[As per BBA]

Rs.1.,07,21,6771'

(as alleged bY the comPlainantJ

09.72.2021

14. Total amount Paid bY

the comPlainant

15. Occupation certificate
dated

1.6. Offer of possession 75.72.2021

Facts of the comPlaint

Thatthecomplainantbookedaunitintheprojer:tofthe
respondents namely, "Terra" located at Sector 37-D' Gurga'cn'

Haryana. On E REG 27 '12'2012' the complainant received an

allotment letter from the respondents of unit bearing no' T20-9t04

admeasuring 1,691 sq ft' for total consideration of the unit r'vas

Rs.L,03,73,8641-

That in the present case the complainant has been arbitrarily

charged without reaching any milestone in the construction of the

proiect. The complainant till date has paid an amount of Rs'

L,07,21,677 l- out of the total consideration' The complainant has

made the payment by pooling all his resources and spending all his

life savings and the non-completion of the unit and thr: act of the

respondents of illegally retaining his money has resulted into

mental and financial harassment of the complainant for a peric'd of

around 6 Years.

4.
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That a glaring example of the fraudulent nature of the respondents

in charging the complainant as per their whims and without the

completion of the relevant stage of the project is the demand made

on 02.12.2075 and 13.10.2016' It is submitted that on 02'12'2075'

the respondents made a demand of Rs'9,43'298'60/- for achieving

the landmark 'ON START OF BRICKWORK OF TENTH FLOOR OR

WITHIN 33 MONTHS oF BooKING,'' The complainant again received

a demand on 13.10.2016 for the landmark' "ON CASTING OF TOP

FLOOR ROOF SLAB OR WITHIN 30 MONTHS OF BOOKING,'. ThAt AS

per normal understanding and the'paiment plan the demand to be

made within 33 months and the relevant construction stage could

not have been made before the'demand whidh was to be made

within 30 months on casting of the top floor slab' A reference to the

payment plan, Annexure-C of the Agreement cliarly points out the

same. That it is evident that conformity with th'e payment plan nor

explanation had been given for the same' It is also crystal clear that

the respondents had blatantly lied and taken the money in advance

by their demand Ietter dated 02'12'2015 when they were

demanding money for former stage in e demanding for the 2016'

that is one year after. That no explanation is forfhcoming for not

making demands as per the payment plan and thls illustrates that

the respondents had only concerned themselves with retaining the

money of the complainant without bothering to complete the

relevant stage ofthe Project'

That regardless of the stage of construction' the complainant was

consistently getting demand letters from the respondents to make

the payments. That perturbed by the same' he made various
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inquiries from the respondents regarding the stage of conl;truction

and the date of delivery of the possession of the unit' That no

response was given to the complainant from the resllondenl-s

resulting into increased mental harassment' That further the

complainant has been charged GST and VAT but no GST credit is

being offered to the flat buyers which are again in contravention to

the scheme of the tax.

That the Complainant ultimately had to pay this unlawfut demand

under protest in two installments on 11"12'2015 & 08'04':1016' at a

great distress under a threat of charging penal interest (@18% on

delayed payment. In spite of such good gesture 'rom the

complainant, the respondents did not hesitate to claim an interest

on delayed payment to the tune of Rs'49'699 40 I
'fhat the complainant cannot wait endlessly for the completion of

ther unit /flat losing his confidence on the willingness of the

respondents to complete the construction of the unit in all aspects'

T'hat the complainant has at all times made payments against the

demands of the respondents and as per payment schectule of the

agreement pertaining to has flat' therefore the fraudulent act and

conduct of the respondents needs to be penalized in itccordance

with the provisions of the Real Estate [Regulrrtion and

Development) Act, 2016 (Hereinafter being referred as "the act"J'

Relief sought bY the comPlainant'

The complainant has sought following relief:

1J Direct the respondents to return sale consideratior sum of Rs'

t,07,21,677 /- received by them from the complainant till date

along with Prescribed interest

o

9.

C.

10.
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Reply bY the resPondents'

It is submitted that the complainant has approached this A'uthority

for redressal of the alleged grievances with unclean hands' i'e" by

not disclosing material facts pertaining to the case at hantl and' by

distorting and/or misrepresenting the actual factual situation with

regard to several aspects' It is further submitted that ther Hon'ble

Apex Court in plethora of cases has laid down strictly' that a par[/

approaching the court for any reliel must come with clean hands'

without concealment and/or misrepresentation of material facts' as

the same amounts to fraud not only against the respondents but also

against the court and in such situation' the complaint is liilble to be

dismissedatthethresholdwithoutanyfurtheradiudicatiott.

r That the complainant falsely stated that the timely payments we're

made by the complainant as and when demanderl by the

respondents. The complainant made several defaults in making

timely payments as a result thereof' the respondents he d to iss;ue

several reminders and despite the same' complainant fa'led to pay

the outstanding dues'

o The complainant has further concealed from the Hon'bltr Authority

that the respondents with a view to encourage the complainant to

clear the outstanding dues ,,

1,9.10.2076 extended to the

vide emails dated 04'12'2015 and

complainant , limited Period 100%

interest waiver offer subject to clearance of total outstanding

amount by 11.12.2075 and 24'70'2016 respectively' However' the
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complainant failed to avail the said offer and the same stood

withdrawn bY efflux of time.

The complainant concealed the fact that no construction updates

were provided by the respondents and that the proiect is nowhere

near completion' ln this context, it is submitted that the

respondents have provided regular construction updatt:s to ttre

complainant vide emails dated 16'03'20L7 ' 24J42017 
'

24.05.20L7, 23.06'2017, 28.07 '2017, L3'08'2017 ', 11"722017 
',

26.03.2078, 09.04.2018, 08.05'2018, 15'062018', 09'09'2018',

07.11.20L8, 19.1.2.2018, 24.07'2019, 24'02'2019', 22'03'201'9',

Lc).0 4.2079, 1 5.0 5.20 1 9 and 23'71'2020'

Thilt the project in question was launched by the respondents in

August' 2012.lt submitted that while the total number ol flats sold

in the proiect "Terra" is 401, for non- payment of dues' 78 bookings/

allotments have since been cancelled' Further' the n umber of

customers of the proiect "Terra" who are in default cf making

payments for more than 365 days are 125' Hence' there have been

huge defaults in making Payments'

That agreements that were executed prior to implementzLtion of the

Act of 2016 and rules shall be binding on the parties anc' cannol- be

reopened. Thus, both the parties being signatory to a cluly

documented FBA executed by the complainant out of hjs own flree

will and without any undue influence or coercion are bc'und by the

terrms and conditions so agreed between them'

13.
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L4. It is further submitted that having agreed to the above' at the stage

of entering into the agreement, and raising vague allegations and

seeking baseless reliefs beyond the ambit of the agreernent' the

complainant is blowing hot and cold at the same time whi':h is not

permissible under law as the same is in violation of the 'Doctrine of

Aprobate & Reprobate"' In this regard' the respondents reserve

their right to refer to and rely upon clecisions of the Hon'ble

Supreme Court at the time of arguments' if required'

15. Copies of all the relevant do have been filed and placeC on the

record. Their authenticity is not in dispute' Hence' the complaint cetn

bedecidedonthebasisoftheseunrlisputeddocum,entsand

submission made bY the Parties'

E. furisdiction ofthe authoritY

The respondents have raised an obiection regarding iurisrliction of

authority to entertain the present complaint' The authority obs'3rves thLat

it has territorial as welr as subject matter jurisdiction to adjucicate the

present complaint for the reasons given below'

E. I Territorial iurisdiction

As per notification no' 119212017-1TCP dat'ed 14'12'2017 issued by

Town irnd Country Planning Department' Haryana' the iuril;diction of

Haryana Real Estate Regulatory Authoriry' Gurugram shall be ent-ire

Gurugram district for all purposes' In the present case' the proiect in

question is situated within the planning area of Gurugram district'

Therefore,thisauthorityhascompleteterritorialjurisdictiontodealv.lith

the Present comPlaint'

E. II Subiect-matter iurisdiction
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Section 1ft+)ta) of the Act, 2016 provides that the promoter shall be

responsible to the allottees as per agreement for sale' Section 11( l(a)

is reproduced as hereunder:

Section fi$)(a)
Be responsible for oll obligations' responsibilities and

functions unde-r the provisions of this Act or the rules

and regulations made thereunder or to the allottees

o, p",ih' ogreement for sale' or to the association of
allottees, as'the cose may be' till the conveyance of all

the aportments, plots or buildings' as the cose may

be, to the allotiees' or the common areas to the

association of allottees or the competent authority' as

the case maY be'

So, in view ofthe provisions ofthe Act quoted above' the autLority has

complete iurisdiction to decide the complaint regard ng non-

compliance of obligations by the promoter leaving aside compensation

which is to be decided by the adiudicating officer if pursurld by the

comPlainant at a later stage'

E. Findings on the relief sought by the respondents'

F.l Obiection regarding iurisdiction of authority w'r't' buyer's

agreement executed prior to coming into force of the Act '

T6,Thecontentionoftherespondentsisthatauthorityisdeprivedof

the iurisdiction to go into the interpretation ol or rights of the

parties inter-se in accordance with the apartmert buyer's

agreement executed between the parties and no agreem€rnt for sale

as referred to under the provisions of the Act or the sairl rules has

been executed inter se parties' The authority is of the vicrw that the

act nowhere provides, nor can be so construed' that all previous

agreements will be re-written after coming into force of the Act'

Therefore, the provisions of the Act' rules and agreemenl have to be
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read and interpreted harmoniously' However' if the Act has

provided for dealing with certain specific provisions/situation in a

specific/particular manner, then that situation will be dealt with in

accordance with the Act and the rules after the date of coming into

force of the Act and the rules. The numerous provisions of the Act

save the provisions of the agreements made between the buyers and

sellers. The said contention has been upheld in the landmark

judgment of Neelkamal Realtors Suburbqn PvL Ltd. Vs. UOI qnd

others. (W.P 27g7 of 2017) decirled on06'12'2017 which provides

as under:

" 179. I-lnder the provisions of Section L8' the de.lay in

irraiio over the possession wottld be counted from

ii, a"i, ientioned in the agreement for sale enterec'
"t' rii ii th e p r o m ote r 

^a :d :!', : 
t t 

",tt:' ̂ !i.1,", !, ^t! "' i,'r'ri,'iirii"i"iiff nsne. I\nder the provisions o'F

iinn, ti" promoter is given a facility to revise the
'iiti'o1 

,o^ptrtion of project and declare the some

,)-irr' ir'uiln a. Tie RERA does not contemplot'?

,r*r:itirl of contract between the floor purchaser

and the Promoter..'.'
;il W; have already discussed that above statec

irZtiii"rt of the n"EM ore not retrospective in
'nature. They may to some extent be having a

rriroactire or quasi retroactive effect but t\':-2:
,noi'ororna thi validity of thtt provisions of RERA

,oniri, a, challenged' The Parlioment is competent

ino,ugh * legislite law having retrospe.ctive --or
,lriri"niw effZct. e law can be even framed to offe,:t

,u'nrirring / Lxisting contractual rights between. the
";;;ri;; 

:r',n" h,si' pubtic intcrest we do not ha te

;;;;;"i; in oir mind thor rhe REo.l. hos been

i'l^ra",r-rn, lirger pubtic interest after o rhorough

'riuirina ait.ritlm made ot the highest tevel by,tke
"iiriairi io.^irt"" ond selttct committee' which

submitied its detailed reports "

Further,

Pvt. Ltd.

Haryana

in appeal no. 173 of 2079 titled as Magic Eye Developer

Vs. Ishwer Singh Dahiya, in order dated t7'12'?019 the

Real Estate Appellate Tribunal has observed as under-

17.
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Hence in case of delay in the offer/delivery of
possession os per the terms ctnd conditions of th'z

agreement for sale the allottee shall be entitled t't
the interest/delayed possession charges on the

reasonable rate of interest as provided in Rule L5

of the rules and one sided' unfair onC

unreasonable rate of compensotion mentioned in

the agreement for sale is liable to be ignored'"

18. The agreements are sacrosanct save and except for the provisions

which have been abrogated by the Act itself' Further' it is noted

that the builder-buyer agreements have been execu:ed in the

manner that there is no scope left to the allottee to negol:iate an.y' of

the clauses contained therein. Therefore, the authority is of the

l'iew that the charges payable under various heads shall be payable

as per the agreed terms and conditions of the agreement sub'ect to

the condition that the same are in accordance with the

plans/permissions approved by the

departments/competent authorities and are not in contravention

of any other Act, rules, statutes, instructions' direct: ons issued

thereunder and are not unreasonable or exorbitant in nilture'

F. Findings on the relief sought by the complainant'

F.IDirecttherespondentstoreturnsaleconsiderationsumofRs.

t,O1,2L,677 /'received by them from the complainant'

19. In the present complaint, the counsel for the complainant wishes

to withdraw from the prolect and demanding return of the amount

received by the promoter in respect of the unit with interest on

"34. Thus, keeping in view our aforesaid discussion, we

ore of the considered opinion that the provisions of
the Act are quasi retroactive to some extent in

operation and will be aoplicable to the

agreements for sale entered into even prior to

Complaint No. 68? of 20t9

ere th

respective
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failure of the promoter to complete or inability to give l)ossession

of the unit in accordance with the terms of agreement l:or sale or

duly completed by the date specified therein' The dtre date of

possession as per agreement for sale as mentioned in the table

above is 27.06.2016 and there is delay of 2 years 7 months 16 days

on the date of filing of the complaint. The matter is covered under

section 18[1) ofthe Actof2016.

The occupation certificate /part occupation certific;rte of the

buildings/towers where allotted unit of the complainant is situated

is received after filing of application by the complainant for return

of the amount received by the promoter on failure of promoter to

complete or unable to give possession of the unit in irccordance

with the terms of the agreement for sale or duly compl:ted by the

ctate specified therein. The complainant-allottee has already

lvished to withdraw from the project and the allottee tLas become

entitled his right under section 19(a) to claim the refuncl of amc'unt

paid along with interest at prescribed rate from the promoter as

the promoter fails to comply or unable to give possession of the

unit in accordance with the terms of agreemenl: for sale'

Accordingly, the promoter is liable to return the amount rece;ived

by him from the allottee in respect of that unit with interest at the

prescribed rate.

Further in the iudgement of the Hon'ble Supreme Cour[ of India in

the cases of Newtech Promoters and Developers Privattl Limited Vs

State of U.P. and Ors. (supral reiterated in case ol M/s liana

Realtors Private Limited & other Vs ljnion of lndia & others SLP

[CivilJ No, 13005 of 2020 decided on 72'05'2022' it was observed:

27.

Page 13 of 16



22.

HARERA
GURUGIlAM Complaint No. 687 of 2019

25. The unquatified right of the ollottee to seek refund referred

Under Section 1B(1)(a) and Section 19ft) of the Act is 'tot

depenclent on ony contingencies or stipulotions thereof' It appears

that the tegislature hos consciously provided this right of refund on

demand as an unconditional obsolute right to the ollottee, if the

promoter fails to give possession of the op(trtment, plot or building

within the time stipulated under the terms of the agreement

regardless of unforeseen events or stay orders of the Court/Tribunal'

which is in either woy not attributable to the allottee/home bu-ver'

the promoter is under an obligation to refund the omount on demand

with interest ot the rote prescribed by the State Governrr ent

including compensation in the manner provided under the Act with

the proviso thot if the qllottee does not wish to withdraw from the

project, he shalt be entitled for interest for the period of delay till

handing over possession at the rate prescribed

The promoters are responsible for all obligations, respr)nsibilities,

and functions under the provisions of the Act of 2016, ()r the rules

and regulations made thereunder or to the allottee as per

agreement for sale under section 11( J[a)' The pronLoters have

lailed to complete or unable to give possession of the unit in

accordancewiththetermsofagreementforsaleordull'completed

by the date specified therein. Accordingly, the promotel's are liable

to the allottee, as the allottee wishes to withdraw from the proiect'

without prejudice to any other remedy available' to return the

amountreceivedbyhiminrespectoftheunitwithinterestatSuch

rate as may be prescribed.

Therespondent.buildersobtainedoccupationcerl,ificateand

offered possession of subject unit to the complainant after filing of

application by the complainant for return of the amount received

by the promoters on failure of promoters to complete or unable to

give possession of the unit in accordance with the terms of the

23.
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agreement for sale or duly completed by the date specifir:d therein.

The complainant-allottee has already wished to withdra\v from the

proiect and the allottee has become entitled his right unrler section

19(4J to claim the refund of amount paid along with interest' at

prescribed rate from the promoters as the promoters fails to

comply or unable to give possession of the unit in accorrlance with

the terms of agreement for sale' Accordingly, the protnoters are

liable to return the amount received by him from the allottee in

respect of that unit with interest at the prescribed r;rte. Thi:s is

without prejudice to any other remedy available to the allottee

including compensation for which allottee may file an application

for adjudging compensation with the adiudicating oflicer under

sections 77 &72read with section 31(1) of the Act of 2016'

24. The authority hereby directs the promoter to return the amount

received by him i.e. Rs. L,01,2 1,677 l- with interest at the rate of

10%(thestateBankoflndiahighestn-rarginalcostoflendingrate

(MCLR) applicable as on date +20/o) as prescribed under rule 15 of

the Haryana Real Estate fRegulation and Development) Rules'

2OTTfromthedateofeachpaymenttilltheactualdateofrefundof

theamountwithinthetimelinesprovidedinrulel6oftheHaryana

Rules 2017 ibid after adjustment of payment r'ade under

subvention Scheme by the promoter, if any'

H. Directions of the authoritY

25. Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure

compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 34(fJ:
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I. The respondent/promoters are directed to rtlfund the

entire amount of Rs. 1,01,2L,677 l- paid by the complain;rnt

along with prescribed rate of interest @ 70o/o p'a' from the

date of each payment till the actual date of refitnd of the

deposited amount within 90 days from the date of tttis

order as per provisions of section 18(1) of the Act read with

rule 15 of the rules, 2017 after adjustment of payment made

under subvention Scheme by the promoter, if any'

II. The respondents are further directed not to (:reate any

third-parfy rights against the sublect unit L'efore full

realization of the paid-up amount along with interest

thereon to the complainant and even if, any ;ransfer is

initiatedwithrespecttosubjectunit,thereceivatlleshallbe

first utilized for clearing dues of allottee-complaittant'

III. A period of 90 days is given to the respondents to comply

with the directions given in this order and failing wtrich

legal consequences would follow

26. Complaint stands disPosed of.

27. File be consigned to registrY'

rviivr'v x,#. crv"u
Member

Haryana Real Estate Regulatory Authority' Gurugram

Dated: 29.O8.2O22

Gauv+-"zr
[Dr. K.K. Khandelwal)

Chairman
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