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1.

ORDER

The present complaint has been filed by the complainant/allottees

under section 3l of the Real listate (llegulation and Development)
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4cr,201.6 (in short, the Act) read with rule 28 of the Haryana Real

Estate (llegulation and Dcvelopnrent) Rules, 20'17 (in short, the

Rules) for violation of scction 1l[ )(a] of the Act wherein it is inter

alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of the

Act or the rules and regulatiotls ntadc thcrc u nder or to the allottee as

per the agreement fbr sale executed intcr se.

A. Unit and proiect related details
2. The particulars of unit details, sale considcration, the amount paid by

the complainants, datc of proposed handing ovcr the possesslon,

delay period, if any, have been detailed in the following tabular form:

Heads Description

Name of the project 'Astaire Carden', SectorT0-A,

Gurugram, Haryana.

Nature of the proiect Residential Plotted Colony

I)roject arei

DTCP license no. and

validity status

Name of the license

holder

RERA registration
number

Date of execution of
floor buyer's
agreement

102,2 acre

1.5 of 2011 issued on 07.03.2011
and valid upto 06.03.2024.

IM P,,\RTIAL III Ill.DFlltS

III.IVELOPERS PVT L'lD and 22

others.

Registered

91? of 202-l

20.03.2012

(on page no. 66 of complaintl

Unit no. c- 191-G Ir
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9. Unit area

admeasuring

10, (Basic sale pricc)

11. Total amount paid
by the complainant

L2 Possession Clause

Complaint No. 3691 of 2021

Agreement and the
Purchaser(s) not being in
default under any part of this
Agreement including but not
Iimited to the timely payment of
each and every installment of
the total sale consideration
including DC, Stamp duty and
other charges and also subject
to the Purchaser(sl having
complied with all formalities or
docur)rcntation as plescribed
by the Seller/Confirming party,

the Seller/Confirming party
proposes to hand over the
physical possession of the
said unit to the Purchaser(s)

(on page no, 72 of complaint)

2 512 sq. fr,

(on page no, 72 of complaintJ

96,88,006/-

las per BBA)

Rs.30,76,716/-

(as alleged by the complainantl
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Building Plan

13. Ou" art" of a"tire.y
of possession

Complaint No. 3691 of 2021

within a period of 36 months
from the date of sanctioning
of the building plan or
execution of Floor Buyers
Agreement, whichever is
later ("Commitment Period"),
Thc Purchaser(sl further agrees

and understands that the
Seller/Confirming Party shall
additionally be entitled to a

period of 180 days ("Grace

Period") after the expiry of the
said Commitment Period to
allow for filing and pursuing the

Occupancy Certificate etc. from
D'ICP under the Act in respect

of the entire colony.

Not on record

20.03.2015

(Calculated from

execution of BBA)

the *,1

14. Emails regarding
refund by the

complainants

15.05.2077 ,07.07 .2021 &
04.08.2021

(page no, 102 to 105J

Not obtainedodp"ti",
Certiflcate

Offer of possession
I 

Not offered 
]

B. Facts of the complaint
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That the complainants booked a unit in the project namely,

"ASTAIRE GARDINS" located at Sector 70-A, Gurgaon, Haryana

and paid a booking amount of Rs. 15,00,000/- vide cheque bearing

no. 501071 dated 21,.02.2071 drawn on HDFC Bank to the

respondents which was acknowledged vide receipt bearing no.

2070 /1400033626 dated 2 5.02.2011.

That however due to personal reasons the complainants had to
withdraw from the aforesaid booking and requested for refund of Rs.

15,00,000/-. 'Ihereafter the officials of the respondents suggested the

complainants to review their some other projects and after due

negotiations and meetings the complainants took a decision to enroll

himself in another project of the respondents, namely "Amstoria

Country floors", Sector- 102. The complainants further requested the

respondents to transfer the booking amount of Rs. 15,00,000/- to the

account of new project.

5. That an allotment letter darcd 1U.10.2011

respondents towards flat No. C-191-GF having

was issued bv the

area of 2512 sq. ft. in

4.

the project "Astaire Gardens" in favor of the complainants.

6. That thereafter a floor buyer's agreement dated 20.03.2012 was

executed between the complainants and respondents. As per clause

5.1 of the Agreement, the physical possession of the Unit was to be

offered within a period of 36 months from the date ofexecution of

floor buyers agreement with a grace period of 180 days after the

expiry of the said commitment period i.e. latest by 19.09,2015.

That the total cost of the Unit was Rs. 99,93,089/- including

development charges (DC), II.-MS and club membership charges

(cLC).
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That after constant follow ups from the complainants, the

respondents finally adjusted a sum of Rs. 15,00,000/- from previous

unit booked by the complainants to the present unit and the same

was acknowledged vide receipt bearing no. 201211600003427 dated

04.05.20L2.It is pertinent to mention here that there was a delay of

more than 1 year from the side of the respondents to adjust the

aforesaid amount. It is further pcrtinent to mention here that the

respondents have raised illegal demands towards interest charges

form the complainants without any fault of the complainants. The

complainants have also written several e-mails to the respondents

about the illegal charging of interest and raising arbitrary demands.

F'urther, the respondents have arbitrarily and illegally escalated the

cost of un ir by Rs.7,38,768.32/-.

That the complainants after getting no satisfactory reply from the

respondents visited the said project to enquire about the status of the

project. However, the complainants were shocked to see that their

unit does not exist physically. This can be corroborated by the fact

that no demand towards the construction of the Unit was raised by

the respondents after the demand payable 'Within 150 days of

Booking'.

That finding no other way the complainants sent E-mails dated

15.05.201,7 , 01.07.2021 & 04.08.2021 to the respondents for refund

of Rs.30,76,776/- on ;rccoLlnl of failr"rrc by thc rcspondents to hand

over the possession of the unit to the contplainants on time. However,

the respondents have failed to return the money to the complainants.

That the booking was madc by thc complainants in the said project

about 10 years back and till date no possession has been offered by

8.

9.

10,
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11.

the respondents. 'l'herc is a dclay of 6 years in handing over the

possession of the unit to thc complainants and the delay is still

continuing. The complainants have now lost all hope and faith in the

respondents and does not want to continue with the project.

That the complainants have at all times made payments against the

demands of the respondents and as per payment schedule of the

agreement pertaining to has flat, therefore the fraudulent act and

conduct of the respondents needs to be penalized in accordance with

the provisions of the Real Estate (Regulation and Development) Act,

2016 [Hereinafter being rcferred as "the act"],

Reliefsought by the complainants.

The complainants have sought following relief:

(i) To direct the respondents to refund total amount of Rs.

30,76,716/- along with interest @ 18o/o p.a. from the date of

deposit of each amount till its actual realization.

(iil To Award a compensation of Rs. 5,00,000/- to the

complainants towards mental torture and harassment.

(iii) Cost of Litigation to the tune of Rs. 55,000/- may also be

awarded to the complainants

D. Reply by the respondents.

13. It is submitted that the compiainants have approached this

Authority for redressal of the alleged grievances with unclean hands,

i.e., by not disclosing material facts pertaining to the case at hand and,

by distorting and/or misrepresenting the actual factual situation with

regard to several aspects. It is further submitted that the Hon'ble

Apex Court in plethora of cases has laid down strictly, that a party
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approaching the court for any relief, must come with clean hands,

without concealment and/or misrepresentation of material facts, as

the same amounts to fraud not only against the respondents but also

against the court and in such situation, the complaint is liable to be

dismissed at the threshold wlthout any further adjudication.

. That the complainants falsely stated that the timely payments were

made by him as and when demanded by respondents, however, as

detailed in the reply to list of dates, it is submitted that the

complainants made scvcral defaults in making timely payments as

a result thereof, respondents had to issue reminder letters for

payment of the outstanding amounts.

That agreements that were executed prior to implementation o[ the

Act of 2016 and rules shall be binding on the parties and cannot be

reopened. Thus, both the parties being signatory to a duly

documented FBA executed by the complainants out of his own free

will and without any undue influence or coercion are bound by the

terms and conditions so agreed between them.

It is further submitted that having agreed to the above, at the stage of

entering into the agreement, and raising vague allegations and

seeking baseless reliefs beyond the ambit of the agreement, the

complainants arc blowing hot and cold at the same time which is not

permissible under law as the same is in violation of the 'Doctrine of

Aprobate & Iteprobate". ln this regard, the respondents reserve their

right to refer to and rely upon decisions of the Hon'ble Supreme

Court at the time of arguments, if rcqu ircd.
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16. Copies ofall the relevant do have been filed and placed on the record.

Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submission

made by the parties.

E. lurisdiction of the authority
'l'he respondents have raised an objection regarding jurisdiction of
authority to entertain the present complaint. The authority observes

that it has territorial as well as subiect matter jurisdiction to adjudicate

the present complaint for the reasons given below.

E. I Territorial lurisdiction

As per notificarion no. 7/92/2017-1'lcp dated l4.tZ.ZO1,7 issued by

l'own and Country Planning Department, Haryana, the jurisdiction of
Haryana Real I.lstate Regulatory Authorify, Gurugram shall be entire

Gurugram district for all purposes. In the present case, the project in

question is situated within the planning area of Gurugram district.
'l'herefore, this authority has contplete territorial jurisdiction to deal

with the present complaint.

E. II Subiect-matter iurisdiction
Section 11(4)(a) of rheAct, 2016 provides thatthe promoter shall be

responsible to the allottees as per agrecmeltt for sale. Section 1 1(41(a]

is reproduced as hereunder:

Section 11(4)(a)

Be responsible Jbr all obltgotions, responsibilities ond
functions under the provisions of this Act or the rules
ancl regulotions mode thereunder or to the allottees
os per the ogreement for sale, or to the qssociotion of
allottees, as the case moy be, till the conveyonce ofall
the oportments, plots or buildings, as the cose moy
be, to the ollottees, or the common areos to the
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associotion ofallottees or the competent outhority, os
the cose may be.

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to dccidc thc complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

which is to be decided by the adjudicating officer if pursued by the

complainants at a Iater stage.

F. Findings on the obiections raised by the respondents.

F. I Obiection regarding untimely payments done by the complainants.
17. It is contended that the complainants have made defaults in making

payments as a result thereof and so the respondent had to issue

reminder letter d ated 2-l,02.2012 and last and final opportunity letter

dated 14.0:i.2012.'l'he respondent has further submitted that the

complainant has still not cleared the dues. 'l'he counsel for the

respondent pointed towards clause 7.1 of the buyer's agreement

wherein it is stated that timely payment of instalment is the essence

of the transaction, and the relevant clause is reproduced below:

"7, TIMELY PAYMENT ESSENCE OF CONTMCT.
TE RMI NATION, CA NC ELLATIO N AN D FORFEITU RE"

7.1 The timely poyment of each installment of the
Totol Sole Consideration i.e. Dosic Sole Price qnd
other charyes as stated herein is the essence of this
tronsoction / ogreement. ln cose poyment of ony
instollment os may be specified is deloyed, then the
Purchaser(s) sholl pay interest on the omount due
1B0k po. compoundecl at the tine ofevery succeeding
instqllment or three months, whichever is eqrlier.
However, if the Purchoser(s) neglects, omits, ignores,
or fails for any reason whotsoever to pay in time to
the Seller any of the installments or other amounts
and chorges due ond payable by the Purchaser(s)
within three (3) manths from the due clate of the
outstanding omount or iJ the Purchoser(s) in ony
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other wa! loils to perJorm, comply or observe any of
the terms qnd conditions on his/her part herein
contqined within the time stipulated or qgreed to, the
Seller/Confrming Potty may ot its sole option forfeit
the amount of Eornest Money ond other charges
including la|e paynetjt charges and interest
deposited by the Putchaser[s), ontl ony other omount
of a non-refundable nature includin.q lncentive,
brokerage charges poitl by the Seller/Confi rn ing
Potty to the broker in cose the booking is clone
lhrough o broker, eLc. ontl in such on event the
allotntcnt shLtll stantl itnLelled oncl the I)urchaser(s)
sholl be left with no ghL, lien or interest on the sotd
Floor uncl the Seller/ConJirming Party shqll have the
right to sell the said lloor to qny other person.
Further, the Seller/ConJirming Porty sholl ctlso be
entitlcd to Lenninote/cancel Lhe allotment of the
Purchaser(s) tn the event oJ deloult of any of the
terms and con.litions oJ this Agteement"

18. At the outset, it is relevant to comment on the said clause of the

agreement t.e., "7. TIMILY PAYMENT ESS8NCE OF CON'I'RACT.

TERMINATION, CANCEl.l.Al l0N ANO I.'0Rl;f:ll'U RE " wherein rhe

payments to be made by the complainant has been subjected to all

kinds of terms and conditions, 'l'hc drafting of this clause and

incorporation of such conditions are not only vague and uncertain

but so heavily loaded in favor of the promoter and against the allottee

that even a single default by the allottee in making timely payment as

per the payment plan may result in termination ofthe said agreement

and forfeiture of the earnest money. Moreover, the authority

observes that despite complainant being in default in making timely

payments, the respondent has not exercised discretion to terminate

the buyer's agreemcnt. Thc ;rttcntion of authority was also drawn

towards clause 7.1 of the floor buyer's agreement whereby the

complainant would be liable to pay the outstanding dues together

with interest @ 18o/o p.a. compoundcd quarterly or such higher rate
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as may be mentioned in the notice for the period of delay in making

payments. ln fact, the respondent has charged delay payment interest

as per clause 7 .2 of lhe buyer's agreement and has not terminated the

agreement in terms of clausc 7.1 of the buyer's agreement. In other

words, the respondent has already charged penal interest from the

complainant on account of delay in making payments as per the

payment schedule. llowever, aftcr thc enactment of the Act of 2016,

the position has changed. Section 2(za) of the Act provides that the

rate of interest chargeable from the allottees by the promoters, in

case of default, shall be equal to the ratc of interest which the

promoter would be liable to pay the allottee, in case of default.

Therefore, interest on the delay payments from the complainant shall

be charged at the prescribed rate i.e., 1070 by the respondent which is

the same as is being granted to thc complainant in case of delay

possession charges.

F. lt Obiection regarding iurisdiction of authority w'r.t. buyer's

agreement executed prior to coming into force of the Act.

19. Another contention of the respondent is that authority is deprived of

the iurisdiction to go into the interpretation ol or rights ofthe parties

inter-se in accordance with the apartment buyer's agreement

executed between the parties and no agreement for sale as referred

to under the provisions of the Act or the said rules has been executed

inter se parties. The authority is of the view that the act nowhere

provides, nor can be so construed, that all previous agreements will

be re-written after coming into force of the Act Therefore, the

provisions of the Act, rules and agreement have to be read and

interpreted harnroniously. llowcver, il thc Act has provided for
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dealing with certain specific p rovis io ns/situ ation in a

specific/ pa rticu la r manner, then that situation will be dealt with in

accordance with the Act and the rules after the date of coming into

force of the Act and the rulcs. The numcrous provisions of the Act

save the provisions of the agrcements made between the buyers and

sellers. 'l'he said contention has been upheld in the landmark

judgment of Neelkamol Reoltors Suburban Pvt. Ltd. Vs. UOI and

others. (W.P 2737 of 2017) decided on 06.12.201,7 which provides

as under:

"119. Under the provisions ofSection 18, the delay in
honding over the possession would be counted from
the date nlentioned in the agreetnent for sale entered
into by the promoter and the allottee prior to its
registration under RERA. Under the provisions of
RERA, the pronoter is given a facility to revise the
date of completion oJ project ond declare the sqme
uncler Section 4 The RF,RA does not conLemplote
rewriting of conLract between the lloor purchaser
and the promoter...--
122. We hove olready discussed thot above statecl
provisions of the RDIlJl qre not retrospective in
noture. 'l'hey noy to some extent be hoving o

retroactive or quasi retrooctive effect but then on
thaL ground the vqlidiLy of the provisions of RDIU
connot be challenged. The Parlioment is competent
enough to legislote law hoving retrospective or
retroqctive effect- A low can be even Iramed to affect
subsisting / exisLing conLractuol rights between the
potties in the lorger public interest. We do noL hove
any doubt in aur ntnd thot the REI.A hos been

fromed in the lorger public interest after o thorough
study and cliscussion tnade ot the highest level by the
Stonding ConlnitLee on(1 SelecL Committee, which
submttted its detaile(l reports."

20. Further, in appeal no. 173 of2019 titled as Magic Eye Developer Pvt.

Ltd. vs. lshwer Singh Dahiya, in o|der dated 17 .12.2019 the Haryana

Real Estate Appellate Tribunal has observed as under-
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21. The agreements

which have been

condition that

pla ns/perm issio ns

the builder-buyer agreements have been executed in the manner that

there is no scope left to the allottees to negotiate any of the clauses

contained therein. Therefore, the authority is of the view that the

charges payable under various hcads shall be payable as per the

agreed terms and conditions of the agreement subject to the

Complaint No. 3691 of 2021

Thus, keeping in view our oforesaid discussion, we
are olthe considered opinion that the provisions of
the Act are quosi retrooctive to some extent in
operation ond will be applicable a the
qgreements for sale entered into even prior to
coming into operotion of the Act where the
transaction ore still in the process of completion.
Hence in cose of deloy in the offer/delivery of
possesslon as per the terms ond conditions of the
ogreement for sale the ollottee shall be entitled to
the interest/deloyed possession chorges on the
reosonoble rate of interest os provided in Rule 15
of the rules and one sided, unfoir ond
unreasonoble rote oI compensotion mentioned in
the agreement for sale is lioble to be ignored,"
are sacrosanct save and except for the provisions

abrogated by the Act itself. Further, it is noted that

the same are in accordance with the

respectivethe

departments/competent authorities and are not in contravention of

any other Act, rules, statutes, instructions, directions issued

thereunder and are not unreasonable or exorbitant in nature,

approved by

G. Findings on the reliefsought by the complainants.

Relief sought by the complainants: The complainants have
sought following relief:

(i) Direct the respondcnts to rcfund thc total amount of Rs.

30,76,716/- along with interest @180/o p.a. from the date of

deposit of cach amount till its actual realization.
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(iiJ Compensation ol lis. 5,00,000/- to the complainants towards

mental torture and harassment.

(iii) Lirigation Cost to the rune of Rs. 55,000/-

The allottee-complainants wishes to wjthdraw from the project and

demanding return of the amount received by the promoter in respect

of the unit with interest on failure of the promoter to complete or
inability to give possession of the unit in accordance with the terms of
agreement for sale or duly completed by the date specified therein.

The matter is covered under section 18( 1J of the Act of 2016. The due

date of possession as per agreement for sale as mentioned in the

table above is 20.0:i.2015 and thcre is delay ol 6 ycars 6 ntonths 09

days on the datc of liling of the complaint.

The occupation certiFicate/completion certificate of the project where

the unit is situated has still not been obtained by the respondent-

promoters. The authority is of the view that the allottees cannot be

expected to wait endlessly for taking possession of the allotted unit

and for which they have paid a considerable amount towards the sale

consideration and as observed by Hon'ble Supreme Court ol India in

Ireo Grace Realtech Pvt. Ltd, Vs. Abhishek Khanna & Ors., civil
oppeal no, 5785 of 2019, decided on 17.01.2021

"" lhe occupotton tcrt)ltcote ts not avoiloble even os an

dote, which cleorly omounts ta deficiency af service. The ollattee5
connat be mode ta t\/oit lndefnitely t'ar possessian ot' the
opartments ollotted to them, nor con they be bound ta toke the
oportments tn Phose 7 af the pra)e( I

24. The promoters are responsible for all obligations, responsibilities,

and functions under the provisions of the Act of 2016, or the rules

and regulations made thereunder or to the allottee as per agreement

23.
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for sale under section 11(4)(a). The promoters have failed to

complete or unable to give possession of the unit in accordance with

the terms of agreement for sale or duly completed by the date

specified therein. Accordingly, the promoter is liable to the allottee,

as the allottees wishes to withdraw from the project, without

prejudice to any other remedy available, to return the amount

received by them in respect of the unit with interest at such rate as

may be prescribed.

25. The authority hereby directs the promoters to return the amount

received by him i.e., Rs. 30,76,716/- with interest at the rate of 10%

(the State Bank of India highest marginal cost of lending rate (MCLR)

applicable as on date +20/o) as prescribed under rule 15 of the

Haryana Real Estate (Regulation and Development) Rules,201.7 from

the date of each payment till the actual date of refund of the amount

within the timclincs providcd in rulc l6 of the Haryana Rules 2017

ibid.

F.ll Compensation of Rs. 5,00,000/- to the complainants towards

mental torture and harassment

F.lll Litigation Cost to the tune of Rs. 55,000/-

26. The complainants in the aforesaid relief is seeking relief w.r.t

compensation. Ilon'blc Suprcmc Court of Ind ia in civil appeal titled as

M/s Newtech Promoters and Developers Pvt. Ltd. V/s State of UP &

Ors. (Civil appeal nos. 6745-6749 of 2021, decided on 11.11.2021),

has held that an allottee is entitled to claim compensation under

sections 12, 14, 18 and scction 19 which is to be decided by the

adjudicating officer as per section 71 and the quantum of

compensation shall be adjudged by the adjudicating officer having
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due regard to the factors mcntioncd in section 72. The adjudicating

officer has exclusive jurisdiction to deal with the complaints in

respect of compensation. Therefore, the complainants are advised to

approach the adiudicating officcr for seeking the relief of

compensation

H. Directions of the authority

27. Hence, the authority hereby passes this order and issues the

following directions under scction 37 of thc Act to ensure compliance

of obligations cast upon the promoter as per the function entrusted to

the authority under section 34[f-):

1) The res po nden t/ p romotcrs are directed to refund the entire

amount of Rs.30,76,716/- paid by the complainants along

with prescribed rate of interest @ 10% p.a. from the date of

each payment till the actual date of refund of the deposited

amount fronl the datc of this order as per provisions of section

18( 1) of the Act read with ruie 1 5 of the rules, 2 017.

2l A period of 90 days is given to the respondents to comply with

the directions given in this order and failing which legal

consequences would follow.

Complaint stands disposed of.

File be consigned to registry.

\.1-..,---'2
(Viiay 6mar Goyal)

M ember

Haryana Real Estate Regulatory Authority, Gurugram
Datedt 23.08.2022

Utlll'w4-"A
(Dr. K.K. Khandelwal)

Chairman
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