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26.tt.2019
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Complainants
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Chairman
Mernher

Advocate for the complainants
Advocate for the respondents

ORDER

1. 'Ihe present complaint has becn filed by the complainants/allottees

under section 31 of the Real Estate IRegulation and Development) Act,

2016 (in short, the Act) read with rule 28 of the Haryana Real Estate

(Regulation and Development) ltules, 2017 (in short, the Rulesl fbr

violation of section 11( l [a) of the Act wherein it is infer olio prescribed

that the promoter shall bc responsible for all obligations,

responsibilities and functions under the provision of the Act or the
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Rules and regulations made there under or to the allottees as per the

agreement for sale executed irrer se.

. A. Unitand proiect related details

2. The particulars of unit details, sale consideration, the amount paid by

the complainants, datc of proposed handing ovcr the possession, delay

period, if any, have been detailed in the following tabular form:

s.N. Particulars Details

1. Name of the project "Terra", Sector- 37-D, Gurugram

2. Nature of project Group Housing Towers

3. RERA registered/not
registered

DTPC License no.

Registered

299 of 2017 dated

83 of 2008 dated
05.04.2008

1.3.L0.2017

lro o, ,ot,
124.t0.2017

dated4.

Validity status 04.04,2025 23.70.2019

Name of licensee SUPER BELTS
PVT. LTD and 3

others

:OUNTRYWIDE
PROMOTERS PVT

LTD and 6 others

Licensed area 2 3.18 acres "19.7 4

7. Unit no. T-24-803, Tower 24

lAs per pagc no. 38 of complaintl

8. Unit measuring 1691 sq. ft.

[As per page no. 38 of complaint]

9. Date of execution of Flat
buyer's agreement

1 0.01 .2 01 3

(PaBe no.33 of complaint)

10 Allotment Letter 06.12.2012

Complaint No.5127 of 2019
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I page no. 26 of complaintJ

Possession clause 5. Possession

5.1 The Seller/Confirming Party
proposes to offer possession of the
Unit to the Purchaser(s) within e
Commitment Period. The
Seller/Confirming Party shall be
additionally entitled to a Grace Period
of 10 days after the expiry of the said
Commitment Period for making offer of
possession of the said Unit.

1.6 "Commitment Period" shall mean,
sublect to, Force Majeure
circumstances; intervention of
statutory authorities and Purchaser(s)
having timely complied with all its
obligations,
documentation,
prescribed/requested
Seller/Confirming Party, under this
Agreement and not being in default
under any part of this Agreement,
including but not limited to the timely
payment of instalments of the sale
consideration as per the payment plan
opted, Development Charges (DC).
Stamp duty and other charges, the
Seller/Confirming Party shall offer the
possession of the Unit to the
Purchaser(s) within a period of 42
months from the date of sanction of
the building plan or execution ofFlat
Buyer's Agreement, whichever is
later.

formalities or
AS

by

72. Due date of possession 10.07.2016

(calculated from the execution of BBA)

13. Basic sale Price Rs. AA,7 7 ,7 50 / -
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[AS per BBA on page no. 39 ofcomplaint

l

14. Total amount paid bY the
complainant

Rs. 1,11,89,848/-

(as alleged by the comPlainantJ

15. Occupation certificate
dated

09.-t2.2021

16. Offer of possession not offered

B. Facts of the comPlaint

The complainants have made the following submissions in the complaint: -

3. That on ZglOT /201,2, the complainants booked a 3 BHK Flat

admeasuring 1691 sq. ft. bearing Flat No T24 - t]03 in BPTP Terra'

Sector - 3 7 D, G urugram and paid Rs. 6,00,000/- as booking amount' The

flat was purchased under the subvention payment plan for sale

consideration of Rs lt0,a4,0A4/-.

4. That on 10.01.2013, builder buyer agreement [hereinafter called the

I.-BA/BBAJ was executed between the parties As per clause No 5 1 of

builder buyer agreement, the respondents have to Sive the possession

of flat "within the commitment period" and as per clause No 1 6 of

builder buyer agreement, thc "Commitment Period" means 42 months

from the date of sanction of the building plan or execution of flat buyer's

agreement, whichever was later' The building plan were approved

before execution of I"llA, inter alia due date of possession was

10.07.2016.
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5. That on 21.01.20,[3, complainants have taken a home loan of Rs.

87,91,597 /- from IiDI.'C t,td. against the said flat. The respondents

issued permission to mortgage and signed on tripartite agreement on

11.01.2018. As per terms and conditions of this tripartite agreement,

the respondents have to bear the interest from first date of
d isbu rsemenr lill 30.06.20 t5.

6. That on 07.10.2019, the respondents sent a statement of account of
subjecr flar, which shows that till date 29.02.2017, they called Rs.

1,,06,26,051, /-and the Complainants had paid Rs. 1,1 1,89,848/- i.e. more

than 100% of total sale consideration, showing credit balance of Rs.

5,63,797 /-.

7. That since December, 2 015, the complainants were regularly visiting to

the office ofrespondents as well as construction site and making efforts

to get the possession of allotted flats, but all in vain. 'Ihe complainants

never been able to understand/know the actual status of construction.

Though towers seem to be built up but no progress was observed on

finishing and Iandscaping work,

8. That the work on other amenities, like external, internal mep (services)

was yet not conrpleted. Now it is ntore than 9 years from the date of

booking and cven the constructions of towers is not completed. It

clearly shows the negligcnce of the builder. As per project sitc

conditions, it seems that project would take further more than a year to

complete in all respect, subject to willingness of respondents to

complete the project.
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C. Reliefsought by the complainants:

The complainants have sought following relief(s).

i. To get refund the paid amount Rs. 1,11,89,84g.78/_ along with

interest,

ii. To get compensarion of Rs. 10,00,000/- (Ten Lakh) on accounr of

mental agony and harassment caused by the Respondents.

iii. To ger litigation cosr of Rs. 1,00,000/_ (Rs. One Lakh).
D. Reply by the respondents:

9. It is submitted that the complainants have approached this hon,ble

authority for redressal ofhis alleged grievances with unclean hands, i.e.

by not disclosing material facts pertaining to the case at hand ancl also,

by distorting and/or misrepresenting the actual factual situation with

regard to several aspects. It is further submitted that the Hon,ble Apex

Court in plethora of decisions has laid down strictly, that a parry

approaching the Court for any relief, must come with clean hands,

without concealntent and/or n] isrcpresen tation of material facts, as the

same amounts to fraud not only against the respondents but also

against the court and in such situation, the complaint is liable to be

dismissed at the threshold without any further adiudication.

i] That complainants are investor and booked the unit in question to

yield gainful returns by selling the same in the open market,

however, due to the ongoing slump in the real estate market, the

PaEe 6 of 77



HARER
Complaint No. 5127 of 2019

present purported complaint to

iil That the complainants falsely stated that the timely payments were

made by them as and when demanded by respondents, However,

as detailed in the reply to list of dates, it is submitted that the

complainants made several defaults in making timely payments as

a result thereof, respondents had to issue reminder letters for

payment of the outstanding amounts.

iii)That the complainants in the entire complaint concealed the fact

that no updates regarding the status of the project were provided

to him by the respondents. However, they were constantly

provided construction updates by the respondents vide emails

dated 25.09.20L5, 1-6.03.20t7, 24.O4.ZO1Z , 24.OS.ZO17,

21.06.2017, 28.07.2017, 21.08.201.7, 1.1.\2.2017, 26.03.2018,

09.04.2078, 08.05.2018, 15,06.2018, 09.09.2018, 07.11,.2018,

79.'t2.20-1a, 21.0 1.20 19, 24.01,.20.19, 24.02.2019, 22.03.2019,

19.04.2019 and 1 5.05.2019 respectively.

From the above, it is very well established, that the complainants have

been distorting/conceaiing/misrepresenting the relevant facts

pertaining to the case at hand. It is further submitted that the sole

intention of the complainants is to unjustly enrich at the expense of the

respondents by filing this frivolous complaint which is nothing but

gross abuse ofthe due process of law. It is further submitted that in Iight

GURUGRA[/

complainants have filed the

wriggle out of the agreement.
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of the law laid down by the Hon'ble Apex Court, the present complaint

warrants dismissal without any further adjudication.

10, That the proiect in question was launched by the respondents in

August 2012. It is submitted that while the total number of flats sold in

the Project "Terra" is 401, for non- payment of dues, 78 bookings/

allotments have since been cancelled. Further, the number ofcustomers

of the Project "Terra" who are in default of making payments for more

than 365 days are 12 5. Hence, there have been huge defaults in making

payments ofvarious installments by large number ofapplicants.

11. Copies ofall the relevant do have been filed and placed on the record

Their authenticity is not in dispute. Hence, the complaint can be decided

on the basis of these undisputed documents and submission made by

the parties.

D. lurisdiction of the authority

The authority has complete territorial and subject matter jurisdiction

to adjudicate the present complaint for the reasons given below.

D.l Territorialiurisdiction

As per notification no. 1/9212077-1TCP dated 1'4.12.20L7 issued by

Town and Country Planning Departnlent, Haryana the iurisdiction of

Haryana Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram district for all purposes ln the present case, the project in

question is situatcd within the planning area of Gurugram district'

Therefore, this authority has complete territorial iurisdiction to deal

with the presenl. comPlaint.
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D.ll Subiect-matter,urisdiction

12. Section 11(4)(al ofthe Act, 2016 provides that rhe promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) js

reproduced as hereunder:

Section 11

(4)'l'he promoter sho -

(o) be responsible for all obligotions, responsibilities qnd functions
uncler the provisions oI Lhis Act or the rules ancl regulations mode
thereunder or to the allottees as per the agreemeit for sole, or to
the associoLion of allottees, as the cose moy be, till th" ,orr"yonru
of qll the apartments, plots or buildings, as the cose mqy be, to the
ollottees, or the conmon oreas to the associotion ofall;ftees or the
competent quthoriq), as the cose may be;

Section 34-Functions of the Authority:

:l4A) of the Act provides to ensurc compliance oJ the obltgotions
cost upon the promoters, the ollottees qnd the reol estate agents
under this Act and the rules and regulotions mqde thereundei

13. So, in view of the provisions of the Act quoted above, the authority has

complete iurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

which is to be decided by rhe adjudicating officer if pursued by the

complainants at a later st.ige.

14. Further, the authority has no hitch in proceeding with the complaint

and to grant a relief of refuncl in the present matter in view of the

judgement passed by the Hon'ble Apex Court in Newtech promoters

and Developers private Limited Vs Stote of lJ.p. and Ors.,, SCC Online

SC 1044 decided on 11.11.2021 wherein ir has been laid down as

u nd er:
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"86. From the scheme ofthe Act of which a detailed reference has been
made and toking note of power of odjudication delineated with the
regulatory authorit)r qnd odjudicoting oflicer, whot l)nally culls out is
thot olthough the Act in(licdtes the distinct exptessions like ,refund,,

'interest', 'penqlty' ond 'compensation,, o conjoint reading of Sections
1B and 19 cleatly monifests thot when it comes to refund ofthe amount,
and interest on the refund amount, or directing payment of interest for
delqyed delivery ofpossession, or penttlty and tnterest thereon, it ts the
regulatory outhority r,,hich has Lhe pa\\,et to examine and determtne
the outcome of o complaint. At the same time, when it comes to o
question ofseeking Lhe relielofa(lJudging compensotton qnd intercst
thereon under Secttons 12, 14, 18 ond 19, the adJudicoting oflcer
exclusively hos the power to detetmine, keeping in view the collective
reoding oJ Section 71 reod with Section 72 ofthe Act. ifthe adjudication
under Sections 12, 14, 18 ancl 19 other than compensation os
envisoged, ifextended to the adjudicating ot'ficer as proyed that, in our
view, may intencl to expand the ambit ond scope of the powers and
functions of the ad)udicating ofJicer under Section Z1 qnd that would
be agqinst the mondate of the Act 2016,"

15. Furthermore, the said view has been reiterated by the Division Bench

of Hon'ble Pun)ab and Haryana High Court in "Rampra stha promoter

and Developers Pvt. Ltd. Versus l|nion of India and others dated

13,07.2022 in CWP bearing no.6688 of 2027. 1'he relevant paras of

the above said judgment reads as under:

"23) The Supreme Court hos already decided on the issue pertoining
to the competence/power of the Authority to direct refund of the
omount, interest on the refund omount ond/or directing payment of
interest for deloyed delivery of possession or penalty and interest
thereupon being within the jurisdiction of the Authority under
Section 31 of the 2016 Act. Hence any provision to the controry under
the Rules would be inconsequentiol. The Supreme Court hqving ruled
on the competence of the Authority ond naintoinability of the
complaint before the Authority under Section 31 ol the Act, there is,
thus, no occosion to enter into the scope of submission of the
comploint under Rule 2B ond/or Rule 29 ofthe Rules ofZ017.

24) The substantive provision of the Act hoving been interpreted by
the Supreme Court, the Rules have to be in tondem with the
substantive Act.

2 5) ln light of the pronouncement of the Supreme Court in the motter
of M/s Newtech Promoters (supra), the submission ofthe petitioner to
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await outcome ofthe SLP jiled ogoinst the judgment in CWP N0.38144
of 2018, possed by this Court, foils to impress upon us, The counsel
representing the porties very fairly concede thqt the issue in question
hos alreody been decided by the Supreme Court. The proyer mode in
the complaint as extocted in the impugned orders by the Real Estote
Regulotory Authority fall within the relief pertsining to refund of the
amount; interest on the refund amount or directing poyment of
interest for deloyed delivery of possession. The power of adjudication
and determinotion for the soid reliefis conferred upon the Regulotory
Authority itselfond not upon the Adjudicating Offrcer."

16. Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the matter of l{/s Newtech Promoters and

Developers Private Limited Vs Stote of U,P. and ors, (supra), and rhe

Division Bench of Hon'ble Punjab and Haryana High Court in

"Ramprastha Promoter and Developers Pvt, Ltd. Versus Union of

lndia and others. (supra), the authority has the iurisdiction to

entertain a complaint seeking refund of the amount and interest on the

refund amount.

E. Findings on the reliefsought by the complainant.

E, I Direct the respondents to return sale consideration sum of Rs.

Rs. 1,11,89,848 received by them from the complainants till date

along with prescribed interests.

17. In the present complaint, the complainants intend to withdraw from

the project and are secking returl't of the amount paid by them in respect

of subiect apartment along with interest at the prescribed rate as

provided under section 18(1J of the Act. Section 18(1) of the Act is

reproduced below for ready rc[erencc.

"Section 78: - Return oI qmount ond compensation

PaEe ll of 17
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18(1). lf the promoter t'ails to complete or is unable to give possession of
an aportment, plot, or building.-

{a) in occordance with the Lerms o} the agreement for sole or, qs the cose
moy be, duly completed by the date specilecl therein; or

(b) due to discontinuance of his business os a developer on account of
suspension or revocation of the registration under this Act or fot un!
other reqson,

he shall be liable on demqnd to the qllottees, in cose the allottee wishes
to withdraw from the project, without prejudice to any other reme(ly
available, to return the qmount received by him in respect oI that
opartment, plot, building, as the cqse may be, with interest at such
rqte as mqy be prescribed in this behalf including compensotion in the
monner as provided tlndet this Act:

Providecl thot \there on allottee does not intend to withdrow ftom the
project, he shall be paid, by the promotet, interest Jor every month ofdelay,
till the handing over ofthe possession, ot such rate as may be prescribed.,'

(Emphasis supplied)
18. The complainants were allotted unit no. T-24-803, Tower 24, in the

project'Terra'by the respondent-builders for a basic consideration of

Rs. 88,77 ,750 /-and he paid a sum of Rs. 1,1 1,89,848/-which is more

than 100% oFthe sale consideration. it is pertinent to mention here that

the complainants visited at the site of the project and found that there

was no construction going on.

19. Keeping in view the fact that the allottee complainants wishes to

withdraw from the project and demanding return of the amount

received by the promoters in respect ofthe unit with interest on failure

of the promoters to contplete or inability to give possession of the unit

in accordance with the terms of agreement for sale or duly completed

by the date specified therein. The matter is covered under section 18( 1)

of the Act of 2 01 6. 'l'he due date of possession as per agreement for sale
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as mentioned in the table above is 10.07.2016 and there is delay of 3
years 3 months 20 days on the ilate of filing ofthe complaint.

20 The occupation certificate /part occupation certificate of the
buirdings/towers where arotted unit of the comprainants is situated

was received after filing of application by the complainants for return
of the amount received by the promoter on failure of promoter to
complete or unabre to give possession of the unit in accordance with the
terms of the agreement fbr sale or duly completed by the date specified

therein. The complainant-aliottees have already wished to withdraw
from the project and they have become entrtled to right under section

19(4) to claim the refund of amount paid along with interest at
prescribed rate from the promoter as the promoter failed to comply or
unable to give possession of the unit in accordance with the terms of
agreement for sale. Accordingly, the promoter are liable to return the

amount received by him from the allottee in respect of that unit with

interest at the prescribed rate.

21. Further in the judgement ofthe llon,ble Supreme Court of India jn the

cases of Newtech promoters and Developers private Limited Vs State of
U.P. and 0rs. (supral reiterated in case of M/s Sana Realtors private

Limited & orher Vs Union of Ind ia & orhers SLp (Civil) N o. I 3005 of 202 0

decided on 12.05.2022. it was observed

2 5. The unqualified right of the ollottee to seek refund referred lJnder Section

l8(l)(a) and Section 19(4) of thL, /1ct is not dependent on any contingencies

or stipulotions thereof. lt appeors thot the legisloture hos consciously
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provided this right of refund on denond as on unconditionol obsolute right

to the allottee, if the promoter foils to give possession of the oportmenL plot

or building u,tithin the aitne slipulote(l under the terms ol the ogreement

regortlless ol unforeseen e\)enls or stay arders af the Court/I'ribunal, which

is in either woy not attributable to the allottee/home buyer, the promoter is

under an ohligotion ta refund the amaunt on demand with interest at the rote

prescribed by Lhe State Aaver tne t including campensotion in the monner

provided undet the Act with che proviso thot if the allottee does not wish to

withdro\,,,t from the project, he shall be entitled for interest lor the period ol

deloy till honding aver possession at the rote prescribed

22. The promoters are responsible for allobligations, responsibilities, and

functions under the provisions of the Act of 201.6, ot the rules and

regulations made thereunder or to the allottee as per agreement for sale

under section 11[a)(a]. The promoters have failed to complete or

unable to give possession of the unit in accordance with the terms of

agreement for sale or duly completed by the date specified therein.

Accordingly, the promoters are liable to the allottees, as they wish to

withdraw from the proiect, without prejudice to any other remedy

available, to return the amount received by him in respect of the unit

with interest at such rate as rnay be prescribed.

23. The authority hereby directs the promoters to return the amount

received by them i.e., Rs. 1,11,89,848/- with interest at the rate of 10%

[the State Bank of India highest marginal cost of lending rate (MCLR]

applicable as on date +20lo] as prescribed under rule 15 ofthe Haryana

Real Estate (Regulation and l)cvelopmentl liules, 2017 from the date of

Complaint No.5127 of 2019
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https://sbi.co.in, rhe marginal cost of lending rate (in short, MCLR) as

on date i.e., 22.08.2022 is g%0. Accordingly, the prescribed

interest will be marginal cost of lending rate +20lo i.e., l|o/o,

27. Accordingly, the non-compliance of the mandate contained in

11(4)(aJ read with secrion 18(1) of rhe Act on rhe part

HARERA
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each payment till the actual date of refund of the amount within the

timelines provided in rule 16 ofthe Haryana Rules 2017 ibid.

24. Admissibility of refund along with prescribed rate of interest: The

complainants are seeking refund the amount paid by them at the rate of

180/o p.a. However, allottecs intend to withdraw from the project and

are seeking refund of the anrount paid by them in respect of the subject

unit with interest at prescribed rate as provided under rule 1S of the

rules. Rule 15 has been reproduced as under:

Rule 15, Prescribed rate ofinterest" Iproviso to section 72, section 78
q,nd sub-section (4) qnd subsection (7) of section 19].(1) For the purpose of proviso to section 12; seciion 18; ond sub-

sections (4) and (7) of section 19, the ,,interest at the rote
prescribecl" sholl be the Stote Bonk of Indio highest marginql cost
ollending rote +2qo.l

Provided thqt in case the State Bank of Indiq marginot cost of
lending rate (MCLR) is not in use, it sholl be reploced by such
benchmork lending rotes which the Stqte Bank oj lndio moy lix
from Lime to titne Jbr lending to the general public.

25. 'Ihe legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. l'he rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest. it will

ensure uniform practice in all the cases.

26. Consequently, as per website of the State Bank of India i.e.,

Complaint No. 5127 of 2019

rate of

section

of the
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respondents is established. As such, the complainants are entitled to

refund the entire amount paid by him at the prescribed rate of intercst

i.e., @ 10o/o p.a. from the date of payment of each sum till its actual

realization as per provisions of section 18[1) of the Act read with rule

15 of the rules,2017,

E.lI Direct the respondents to pay Rs. 10,00,000/- as litigation

expenses,

E.lll Direct the respondents to pay Rs. 10,00,000/- as

compensation for mental agony and harassment

28. The complainants in the aforesaid relief is seeking relief w,r.t

compensation. Hon'ble Supreme Court of India in civil appeal titled

as M/s Newtech Promoters and Developers Pvt. Ltd, V/s State of UP

& Ors. (Civil appeal nos. 6745-6749 of 2021, decided on LL.1'1'.2021),

has held that an allottee is entitled to claim compensation under

sections 12, 14, 18 and section 19 which is to be decided by the

adiudicating officer as per section 71 and the quantum ofcompensation

shall be adjudged by the adjudicating officer having due regard to the

factors mentioned in section 72. The adiudicating officer has exclusive

jurisdiction to deal with the complaints in respect of compensation.

Therefore, the complainants are advised to approach the adjudicating

officer for seeking the relief of compensation.

H. Directions of the authority

29. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of
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obligations cast upon the promoter as per the function entrusted to the

authority under section 34(0:

I ll.

ll.

The respondent/promotcrs are directed to refund the entire

amount of Rs. 7,77,89,8481- paid by the complainants along with

prescribed rate of interest @ 1070 p.a. from the date of each

paymcnt till the actual date of refund of the deposited amount

from the date of this order as per provisions of section 18(1) of

the Act read with rule 15 ofthe rules, 2 017.

A period of 90 days is given to the respondents to comply with the

directions given in this order and failing which legal

consequences would follow.

The respondents are further directed not to create any third-

party rights against the subject unit before full realization of the

paicl-up amount along with interest thereon to the complainants,

and even il any transfer is initiated with respect to subject unit,

the receivable shall be first utilized for clearing dues of allottee-

complainants.

30. Complaint stands disPosed of.

31. File be consigned to registrY.

VF- -
(Viiay Kumar Goyal)

Member
Haryana Real

Datedt 22.08.2022

CSZM4--4
IDr. K.K. Khandelwal)

Chairman
Estate Ilcgulatory Authority, Gurugram
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