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1. The present comprlaint

complainant/allottee u

and Development) Act, 20 6 [in short, the Act) read with rule 2B of the

Haryana Real Estate [R ulation and Development) Rules, 201'7 (in

short, the Rules) for viola on of section 1,1(4)(a) of the Act wherein it

is inter alia prescribed t the promoter shall be responsible for all

obligations, responsibiliti and functions under the provision of the



ffi
ffi
ffiHARERA
#h eunuennrvr

Act or the Rules and reguli

per the agreement for sale

A. Unit and project related ,

2. The particulars of unit del

the complainant, date of p

period, if any, have been dr

ttions made there under or to the allottee as

executed inter se.

letails

ails, sale consideration, the amount paid by

roposed handing over the possession, delay

ltailed in the following tabular form:

Sr.

No.

Particulars Details

t. Name of the project Emerald Plaza at Emerald Hills,

Sector-65

2. Nature of the project Commercial complex

3. OC received on 08.01.2018

[page 1.9-20 of reply]

4. Unit no.
I EPS-FF-079A, 1.t floor

5. Unit area 7?1.L9 sq. ft.

6. Application form L7.05.201.9

7. Date of allotmenf 24.06.2019

[page 33-37 of reply]

B. Date of builder bu1,er agrt ement Not executed

9. Total sale consideration Rs.79,33,090/-

[p"ge 33 of reply]

10. Amount paid by the comp ainant Rs.25,49,365/-

[as per cancellation letter dated

09.L1.20L9 on 44 of the replyl

Page2 of 18
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11. L. First payment request r
dated

lminder 01.07 .2019,04.07 .201"9, 30.09 .20t9

2. Second payment reque:

reminder dated

t 30.10.2019

3. Cancellation letter dater 09.1r.2019

72. Grace period utilization Not allowed

B.

3.

Facts of the complaint

The complainant has made

i. It is submitted that up

advertisement done i
:;:, .-

commercial co'irrpl ex r

.t lr

in the project'[.e. "Er

Haryana" floated by 1

the possession of,the

with all amenities i

agreement aild,itater

sale consideration of

[including GST, other

ii. That as per the claus

possession of the uni

pertinent to note at 1

the respondent has m

explanations regardi

the following submissions: -

on the representation by the respondent and

n said behall the complainant purchased a

ro. EPS-FF -079A,admeasuring721.1 9 Sq. Ft.

rerald Plaza located at Sector 65, Gurgaon,

he respondent and on the inducement that

unit purchased shall be handed over on time

rs promised. That as per the flat buyer

nent of account as on 07.07.2019 the total

the unit was agreed to be Rs. 8+,1.1,,8091'

charges etc.)

e 16 [a)[i) of the flat buyer agreement, the

t is to be given by May 2020. However, it is

his stage that despite persistent reminders

iserably failed to provide with the reasonable

rg the unanimous change in the area of tht

Page 3 of 1
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commercial comp unit wherein upon the site inspection, the

complainant was info that showed that the complainant will

be allotted a particu

the knowledge of

decreased the area of

to the complainant.

size however, upon demarcation, it came to

e complainant that the respondent has

e commercial unit from what was specified

th.qt at the time of booking, the complainant
t'

complainant will have to pay a total amount/-\

of Rs.79,33,090/- in, ing tax, other charges, etc., however, when

the complainant rece

account, the cornplai

is Rs. 84,1.1,,809 /-. it

rectifying the areaf

escalation in the c(

representing, has duped the complainant

the tune of Rs. 25,43,365 /-.

ved the demand letters and the statement of

t discovered that the total cost of the unit

tted that the respondent has played a

ize of the commercial complex and the

of the unit without any government

s informing and updating the respondentnotification as well

about the various ther encroachments and deficiencies, the

respondent was sen ing reminders demanding the instalment

amount and finally

allotment of the co

ide letter dated 09.11..2019, cancelled the

mercial complex which was allotted to the

complainant, wherei the complainant was informed that the

d an amount of Rs. 16,61 ,921/- and forfeitedrespondent shall re

Page4of18
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iii, It is further submi

was informed that

huge fraud and by

and extorted amou:nt
,'

iv. It is again pertinei note that despite repeated reminders of
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extra amount of the unit in questionthe respondent have

which is comple.tely

doing such unla

caused by the respondent. The in addition

spondent has committed various other

duties and

real estateobligations of the I

regulatory act.

C.

4.

5.

Page 5 of 18
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amount of Rs. 8,81, /- from the total amount of Rs. 25,43,365/-

which was paid by th complainant.

Thereafter, the compl inant through her legal counsel, sent a legal

notice to the respon nt demanding refund of the entire amount

nt as the complainant no longer wishes topaid by the co

continue with the p ject because of the illegal and malafied acts

committed by the re

to safeguard her

ndent and thus, the complainant wanting

compensation/ in

unnecessary litigatio

to the

ults under various sections of the REIlA Act,

moter under chapter III of the

onth of delay at the rate of interest from the

t of each payment till date of realization.

ing, the authority explained to the

ut the contraventions as alleged to have been

egal thus the respondent be directed to stop

acts which are against the

lt.

Relief sought by the

The complainant has sou t following relief(s).

Refund the entire a unt deposited on the pro rate basis with

intertest for every

actual date of depo

On the date of l,

respondent/promoter a
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committed in relation to

not to plead guilty.

Reply by the respondent

The respondent contested

i. That the present com

The provisions of th

Act,201,6 (herei

the project in questio

certificate in

26.05.2017, i.e well the notification of the Haryana Real

; applied for part completion certificate in

respect of the area the project in which the unit in question is

located after comple ng the installation of services and hence the

Thus, the project in q n is not an'ongoing project" under Rule

2(1)(o) of the Ilules. e project has not been registered under the

This hon'ble authority does not have theprovisions of the

jurisdiction to en n and decide the present complaint. The

present complaint is iable to be dismissed on this ground alone

That without preju

the provisions of

to the submission of the respondent that

e act are not applicable to the project in

Page 6 of 18
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n 11( ) (a) of the Act to plead guilty or

the complaint on the following grounds: -

laint is not maintainable in law or on facts.

Real Estate [Regulation and Development)

referred to as the'Act') are not applicable to

. The application for issuance of occupation

of the project in question was made on

Estate Regulation

referred to as the '

thereafter issued on

that the respotrdent I

project does not fall

Development Rules 2017 (hereinafter

ules'). The occupation certificate has been

0L.2018. A. It is also pertinent to mention
ii

within the definition of "ongoing project".

ii.
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of delivery of possession of the unit in question is May, 2020.

Therefore, the complaint in the present form is devoid of any cause

of action. Moreover, the complainant cannot claim any refund

unless and until there is any delay in delivery of possession of the

unit in question. The instant complaint is nothing but a gross

misuse of process of law. The complainant by way of instant

complaint is seeking to unjustly enrich herself.

iii. That it is resllectfully submitted that complaints pertaining to

interest, compensation and refund are to be decided by the

question, it is subniitted that the present complaint is not

maintainable before {his hon'ble authority. The complainant has

filed the present complaint seeking refund on account of so-called

deficiencies allegedl! on the part of the respondent. Without

admitting the truth or legality of the allegations of the complainant,

it is submitted that ttie complainant has alleged that the due date

adjudicating$ffircer ifder secHol ,, 
:tjn:Real 

Estate fRegulation

and Developmeht) ali ZOtO read with Rule 29 of the Haryana Real

Estate fRegulatiOn arid Development) Rules,20t7, and not by this

hon'ble authority.ThF present complaint is liable to be dismissed

on this ground alon!. Moreover, it is respectfully submitted that

the adjudicating officpr derives his jurisdiction from the central act

which cannot be negfited by the rules made thereunder. That the

complainant is estopped by her own acts, conduct, acquiescence,

laches, omission, .,.1 from filing the present complaint.

Page 7 of 18
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iv.

vi. That it needs to be highlighted that the complainant was extremely

Complaint No. 6361 of 201,9

V.

That the complainant has no locus standi or cause of action to file

the present complaint. The present complaint is based on an

erroneous interpretation of the provisions of the Act as well as an

incorrect understanding of the terms and conditions of the

application form dated 1.7.05.2019, as shall be evident from the

submissions made in the following paragraphs of the present reply.

It is pertinent to mention that prior to approaching the respondent

for purchase of the unit in question, the complainant had

conducted independent and extensive inquiries regarding various

aspects of the project. The complainant only after being satisfied

with each aspect of the projec! including but not limited to the

status of construction, the capacily and capability of the

respondent to undertake development and implementation of the

project etc. proceeded to book the unit in question.

irregular as far as payment of instalments was coI'lcerned. 'lhe

respondent was compelled to issue demand notices, reminders

etc., calling upon the complainant to make payment of outstanding

amounts payable by her under the payment plan/instalment plan

opted by her, That payment request letter dated 27.08.2079,

payment request letter dated 24.06.2019, first payment request

reminder dated 01.07.2019, first payment request reminder dated

O4.O7.2Ol-9, first payment request reminder dated 30.09.20L9,

second payment reduest reminder dated 30.10.2019. That the

Page I of 18
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allotment of the unit

complainant w'as exp

title or interest in

specifically conveye
:::

forfeited an amount

Complaint No. 6361 of 201,9

served a copy of buyer's agreement to the

ng the complainant to execute the same.

nt consciously and willfully refrained from

agreement and kept on delaying the matter

ther.

inant was not forthcoming with remittance

r had executed the buyer's agreement ever

ically notified the complainant that she has

of the amounts due and payable by her. The

the aforesaid facts cancelled the provisional

n question in favour of the complainant. The

:essly intimated that she is left with no right,

unit in question. Furthermore, it was

to the complainant that the respondent has

f Rs.8,81,444/- in accordance with the terms

ffiHAI?ERA
ffi cuRUGRAM

respondent had duly

complainant requ

However, the complai

executing the buyer's

on one pretext or the

vii. That since the comp

of the instalments n

after repeated remi

cancellation letter

respondent

defaulted in

and conditior orated in the application form duly executed

by the complainant.

collect the amount

original documents

oreover, the complainant was requested to

ue and payable to her after returning the

rtaining to the unit in question lying in her

possession to the re

legitimate requests o

ndent. The complainant has ignored the

the respondent and has preferred the instant

complaint on absolu ly whimsical grounds in order to needlessly

Page 9 of 18

ers, the respondent was constrained to issue

rted 09.11,.201,9 to the complainant. 'fhe
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victimize

submitted
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the respondent. That it is respectfully

mplainant did not have adequate funds toI the cr

rce pay

lssly lir

lthe bu

ecutior

nsequ€:

vour of

rbmitte

rose tr

1ed by'
,:.

ae,,inst;

,-feQUlr

..itj

ecut

I the

; the

ty in

:is
usly

ers i

rts o

rnSdt

ons

rent.

viii.

remit the nts to the respondent and consequently in

order to need er on the matter, the complainant refrained

from executi r's agreement. The complainant needlessly

avoided of the buyer's agreement with the intent of

evading the

no equity in

That it is

maliciously ignore the payment request letters and

reminders is respondent and flouted in making timely

payments of, ments which is an essential, crucial and an

indispensabli ent in accordeance with the terms andrhCe

conditio lication form as well as the buyer's

agreeme

that the complainant consciously and

execution of the proi
L'

enormous business

when the proposed allottees default in

agreed upon, the failure has a

e operations and the cost for proper

increases exponentially and further causes

to the respondent. The complainant

chose to ignore all aspects and willfully defaulted in making

timely payments. It

defaults of several all

is submitted that the respondent despite

earnestly fulfilled its obligations under

the buyer's agreeme t and has completed the project.

Page 10 of 18

and har

I that the

balance p

reedlessly

:uting the

he execut

he conseq

in favour

is submi'

;ly chose

s issued t

; of.,the,in

;ablq lrggl

rs of '$e

rt. Furthe

nces enumerated therein. Therefore, there is

the complainant.
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ix. That it is pertinent mention that only such allottees, who have

complied with all the

including making ti

s and conditions of the application form

ely payment of instalments as well as

execution the bu r's agreement are entitled to receive

compensation or in for delay, if any. In the case of the

complainant, she has delayed payment of instalments as well as

ng the buyer's agreement. Furthermore, the

provisional allotmen

complainant has ted by the respondent and

consequently s;he is

interest from the

ention that the complainant is a habitual

The complainant had preferred three

absolutely false and rivolous contplaints in respect of different

units against the ent. The complainant is fixated on

receive any compensation or

ins at the expense of the respondent. That,

acknowledging the truth or legality of the

refrained from execu

further submitted th

x.

allegations by the complainant and without prejudice to

the contentions of th respondent, it is respectfully submitted that

the provisions of act are not retrospective in nature. The

provisions of the A t cannot undo or modify the terms of an

agreement duly ex ted prior to coming into effect of the Act. It is

t merely because the Act applies to ongoing

projects which are istered with the authority, the Act cannot be

Page 11 of 18
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relied upon by the

cannot be called in

provisions of the buy

in nature and cannot

Complaint No. 6361 of 20L9

retrospectively. The provisions of the Act

mplainant for seeking interest and refund

aid, in derogation and ignorance of the

r's agreement. The interest is compensatory

granted in derogation and ignorance of the

s agreement.

that the interest and refund demanded by

of the buyer's agreement. The

interest or refund beyond the

corporated in the buyer's agreement.'fhat
,4

I the demands raised by the respondent are

with the terms and conditions of the

terms and conditions

it is submitted that a

strictly in accordan

application form dul i executed by the complainant. there is no
::: : '',a

default or lapse pn th part of the respondent. it is evident from the

entire sequence of ts, that no illegality can be attributed to the

respondent Thq,allgg

baseless. Thus, it is rost respectfully submitted that the present

ons levelled by the complainant are totally

7.

ffiHARERA
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provisions of the b

xi. It is further submi

the complainant is

complainant cannot

complaint deserves be dismissed at the very threshold.

Copies of all the relevant ents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

ese undisputed documents and submissionsdecided on the basis of

made by the parties.

E. ]urisdiction of the auth rity

Page 12 of 18



9.

HAI?ERA
URUGI?AM

Complaint No. 6361 of 20L9

The authority has comp territorial and subject matter jurisdiction

to adjudicate the present mplaint for the reasons given below.

E.l Territorial iurisd

As per notification no. 1 2/201,7-ITCP dated 1,4.12.2017 issued by

g Department, Haryana the jurisdiction ofTown and Country Plann

Haryana Real Estate tory Authority, Gurugram shall be entire

Gurugram district for all urposes. In the present case, the project in

question is situated with

Therefore, this authority

with the present complain

E.II Subject-matter iu

Section 11[4)(aJ pf t

responsible to the allotte

reproduced as hereunder:
:t 

,i

n the planning area of Gurugram district.

ras complete territorial jurisdiction to deal

201,6 provides that the promoter shall be

per agreement for sale. Section l1(4)[a) is

obligations, responsibilities and fun ctions

of the Act quoted above, the authority has

decide the complaint regarding non-

10.

Section 77

'lil 
rn, promoter shall-

(a) be respons'ible,for

So, in view of the provisi

complete jurisdiction

Act or the rules and regulations madeunder the provisions
thereunder or to the ,as per the agreement for sale, or to
the associa as the case mqy be, till the conveyance

or buildings, as the cose may be, to theof all the apartments,
allottees, or the areas to the association of allottees or the

competent authority, the case may be;

Section 34-Functions of the Authority:

3a(fl of the Act provi to ensure compliance of the obligotions
the allottees and the real estate agentscast upon the

under this Act and the les and regulations made thereunder.

1,1,.

Page 13 of 18
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compliance of obligations by the promoter leaving aside compensation

which is to be decid"O O,[ the adjudicating officer if pursued by the

complainants at a later stage.

12. Further, the authority frrl no hitch in proceeding with the complaint

and to grant a relief of .ffuna in the present matter in view of the

judgement passed by the Hon'ble Apex Court in Newtech Promoters

and Developers Private Llmig.edrVs State of U.P. and Ors. 2027-2022

(1) RCR (Civil), 357 and relteraiid ii Case of M/s Sana Realtors Private

Limited & other Vs Uniorlof':Indfd & others SLP (Civil) No. 73005 of

2020 decided on 72,05.2\22wherein it has been laid down as under:

"86. From the scheme of the Act of which a detailed reference has

been made and taking note of power of adjudication delineated with
the regulatory authority and adjudicating officer, what finally culls
out is that although tl,te Act indicates the distinct expressions like
'refund', 'interest', Ity'and'compensation', a conjoint reoding of
Sections 18 and 19 cleQrly manifests thatwhen it comes to refund of
the amount, and in on the refund amount, or directing payment
of interest for delayed $elivery of possession, or penalty and interest
thereon, it is the regltlatgry authority which has the power to
examine and determind the i,iici,o,me of a complaint, At the same time,
when it comes to a fiuei,fiqh af seekjng the relief of adiudging
compensatioh and inteyest thereon undEr Sections 72, L4, 1.8 and L9,

the adjudica.fii,ng. officlr exclustuely has the power to determine,
keeping in view.th,b collgctive reading of Section 77 read with Section
72 of the Act.-if the aQjltd'ication under Sections 72, 74, L8 and L9
other than compensfition as envisaged, if extended to the
adjudicating offtcer as [rayed that, in our view, may intend to expand
the ambit and scope o/the powers and functions of the adjudicating

fficer under Section 711 and that would be against the mandate of
the Act 2076."

13. Hence, in view of the a{thoritative pronouncement of the Hon'ble

Supreme Court in the ca[e mentioned above, the authority has the

Page 74 of 18
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jurisdiction to entertain a {omplaint seeking refund of the amount and

interest on the refund amount.

Findings on the relief sofght by the complainant.

F.l. Refund the entiru 
"*[unt deposited on the pro rate basis wirh

intertest for every month of delay at the rate of interest from the

actual date of deposit f r.r.t payment till date of realization.

In the present complaint, ttle complainant intends to withdraw from the

project and is seeking retrfrrn of the amount paid by it in respect of

subject unit along with inteie$t iit t rescribed rate as provided under

section 1B(1) of the Aet. s{c. ,1s(1) of the Acr is reproduced below for

ready reference. ,' ,i,, ,,:':: ', -,,,

"section 78: - Return of amount and compensation
1s(1). If the prbffitL failslo'Eomplete or is unable to give possession of
an apartment, plol or buil(ing.-
(a) in accordance with the qerms of the agreementfor sale or, as the case

may be, duly complgted by the date specified therein; or
(b) due to discontinuance lf hit business as a developer on account of

suspension or reviiaqtio$Of th 
"e 

registration under this Act or for any
other reason,

he shall be liabte.gn derland to the allottees, in case the allottee
wishes to withdrai from lhe pioject, without prejudice to any other
remedy available, to return the amount received by him in respect
of that apartment, plot, \uilding, as the case may be, with interest
at such rati; as.. 'nay, )Oe [rescribed in this behotf including
compensation ii tlle monn[r asprovided under this Act:
Provided that where an allottue does not intend to withdraw from the
project, he shall be paid, bjt the promoter, interest for every month of
delay, till the handing ovel of the possession, at such rate as may be
prescribed."
(Emphasis supplied)

On consideration of the documents available on record and submission

by both the parties, the althority is of the view that the allottee has

failed to abide by the ,..rnJ of agreement by not making the paymenrs

F.

1,4.

Complaint No. 6361 of 201.9

Page 15 of 1B
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cancellation by the respo

the authority is whether

16. As per clause 19 of the

the instalment as per pay

19 of the application form

Clause L9 ln case of delay 
'

the company
allotment/agrr

Complaint No. 6361 of 201.9

in timely manner as per th payment plan opted by her, the complainant

paid an amount of Rs. 2

7 9,33,099 / -. The complain

,49,365/- out of the total amount of Rs.

t failed to pay the remaining amount as per

the schedule of paymen and which led to issuance of notice of

ent on 09.1.1.2019. Now the question before

0 4.07 .2019, 30.09.201.9 d 30.10.20L9. That the OC for the unit of the

company.
various reminders dated 01.07.2019,

08.01.2018. The respondent cancelled the

adequate notices. Thus, the cancellation of

Page 16 of 18

is cancellation is valid?

lication form, the allottee was liable to pay

lnt plan opted by the complainant. Clause

under for ready reference:

compqny shall a
rate 24%o per qn, m from the due date of instalments as

be entitled to charge interest at the

applicant to the rya,ny, as per the schedule of payments

'60 days in making payment by the

I have the right to terminate the
t and forkit the earnest money. The

mmercial unit will be handed over
n the payment of all outstanding
with interest by the applicants to

right to
all the pa.

buyer's qgreemen

complainant was granted

unit of the complainant w

unit is valid.

payments till the date of payments.
ny may in its sole discretion waive it's

the allotment/qgreement and enforce
in seek specific performance of the
In such q cose the parties agree that

rate 24%o per
per the sched
However, the t

1,7.

the satisfaction of
The respondent had ist
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Further, the Haryana Re[l Estate Regulatory Authority Gurugram

(Forfeiture of earnest money by the builder) Regulations, L 1[5) of 2018,

states that-

Page L7 of I B

"5. AMOIINT OF EARNfrfr MONEY
Scenario prior to the ReQl Estate (Regulations and Development) Act,
2016 was dffirent. Frau@s were carcied out without any fear as there
was no law for the same $ut now, in view of the above focts and taking
into consideration theljudgements of Hon'ble Nationql Consumer
Disputes Redressal Conlmission and the Hon'ble Supreme Court of
India, the authority is of the view that the forfeiture qmount of the
earnest money shalt not exceed more than 700/o of the consideration
qmount of the real estQte i.e, apartment/plot/building as the case

may be in all cqses whpre the caniellation of the Jtat/unit/plot is

made by the builder in p unilateral manner or the buyer intends to
withdraw from the\lajlct:Art:d aW qgre€rnent containing qny clause

contrary to the gfqresai( r-eguil.ationssha// be void and not binding on

the buyer." :

19. The rule 15 of the rules h{s determined the prescribed rate of interest

lndia i.e., https://sbi.co.in, the marginal cost of lending rate [in short,

MCLR) as on date i,e., 25.08.2022 is B%. Accordingly, the prescribed

rate of interest will be marginal cost of lending rate +2o/o i.e., 10%0.

G. Directions of the authority

20. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to the

authority under section 3a(f):

and it provides that for the purpose of proviso to section 12; section 1B;

and sub-sections [aJ and (7) of section 19, the "interest at the rate

prescribed" shall be the State Bank of India highest marginal cost of

lending rate +20/0. Consequently, as per website of the State Bank of
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i. The respondent is di

complainant within a

The refund should ha

09.1,1,.201 9, accordin

allowed on the balan

date of actual real

ii. A period of 90

Complaint No. 6361 of 2019

to refund the balance amount of the

riod of 90 days from the date of this order.

beetr made on the date of cancellation i.e.,

inEeps! at the prescribed rate i.e., 10%o is

the date of cancellation till the

unit by deducting th earnest money which shall not exceed the

consideration communicated at the time of1,00/o of the total sale

allotment or BBA d shall return the balance amount to the

directions given in th

Complaint stands dis

File be consigned to regi

given to the respondent to comply with the

order and failing which legal consequences

te Regulatory Authority, Gurugram

would follow.

21.

22.

V-l -.e, -
(Viiay l(fmar Goyal)

Member
Haryana Real

Dated: 25.08.2022

W
(Dr. K.K. Khandelwal)

Chairman
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