tHARERA

Complaint no. 3244 of 2021

& GURUGRAM

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no. : | 3244 of 2021
First date of hearing: = 22.10.2021
Date of decision d | 22.12:.2021
Deep Chand
Both RR/o: V. & P.0. Dighal Mohla, Kaushik
Nagar, Tehsil Beri, District- Jhajjar, Haryana - Complainant
Versus

Aster Infrahome Private Limited
Regd. office: 24A, Ground Floor, leul Agora,

Gurugram- 122001 | Respondent
CORAM:

Dr. K.K. Khandelwal Chairman
Shri Vijay Kumar Goyal Member
APPEARANCE:

Shri. Kamal Verma (Proxy Advocate for the complainant
counsel) '

Shri. Dharambir Singh Advocate for the respondent

ORDER
The present complaint dated 23.08.2021 has been filed by the
complainant/allottee under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (in short, the Act) read v\;'ith rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 11(4)(a) of the Act wherein it
is inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of the
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Act or the rules and regulations made there under or to the allottee as

per the agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the é)ossession, delay

period, if any, have been detailed in the following tabular form:

S.No. | Heads Information '

1 Project name and location “Green Court”, Seoitor-90, District-
| Gurugram, Haryana

2\ Project area 10.125 acres |

Nature of the project

Affordable Group Housing Project

4, DTCP license no. and validity
status

61 of 2014 dated 07.07.2014

Valid up to 06.07.2019

62 of 2014 dated 07.07.2014
Valid up to 06.07.2019

5 Name of licensee

M/s Aster Infrahome Pvt, Ltd.
( For both the licences)

6. HRERA
registered

registered/  not

Registered [

Vide registration no. 137 of 2017
dated 28.08.20 1'{

(Registered for-lp acres)

Valid up to izz.m.zozo

Extension certificate no.

09 of 2020 dated 29.06.2020

Valid up to 22.01.2021
T Allotment letter dated 06.09.2015 '
[As alleged by the Lespon.dent on
page no. 04 of the Ih-eply]
: i
8. Unit no. 0504 on 5th floor, tower L

|
|
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il [As per page no. 29 of the
complaint]
9. Unit measuring 526 sq. ft
[As per page no. 29 of the
complaint] i
10. | Date of execution of buyer’s | 1¢ 412016 [
agreement LB |
[As per page no. 26/of the
complaint] '
11. | Payment plan Time linked payment plan
‘[As per page 47 of¢ompla1nt]
12. | Total consideration g Rs.Ql 54,000/- |

.[ J g[As per page n0.30 of the
e cm;n_plamt |

13. | Total amount paid by the Rs;22 47,796/ - |
complainant 1
[As per receipts of Payment on page
| no. 24-25 & 49-58 pfthe complaint]

14, | Building plan approvals 01032017 248 F' o- dbll ko i
. ' t £
15. | Consent to establish 0 61.05.2‘016 |'
[A's per page no. 2'{ of the reply]
16. | Revised Environment 20 07.2016 ]
clearance ; |

17. |Due date of delivery of 01.09.2021 06:11 T 304D I
possession as per clause 8a cevwont f e Mo,bw_.sh
of flat buyer’s agreement [Calculated from qate of building | | e 0609 3

(Subject to the force major approvalie; 030320, which ]
circumstances, intervention of | comes out to be 00 1 +6 R | acald
statutory authorities, receipt of | months as per HARERA notlflcatlon o
occupation  certificate and | no.9/3-2020 dated 26.05.2020 for
Allottee having timely complied | projects having completion date on
with all its obligations, | or after 25.03.2020]
formalities or documentation, i'
as prescribed by Developer and |
not being in default under any |
|

part hereof, including but not
limited to the timely payment of

, installments of the other | O
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charges as per the payment '
plan,  Stamp Duty  and :
registration  charges,  the \
Developer proposes to offer ‘
possession of the Said Flat to the |
Allottee  within  period of
4(four) years from the date of :
approval of building plans or ;
grant of environment
clearance, whichever is later)
(hereinafter referred to as the : '
‘Commencement Date.”)

18. | Application for obtaining OC

04.08.2021

['A-s per page n0.66 of the reply]
19. | Occupation certificate Not obtained |
20. | Offer of possession Not offered

d |
That the grievances of the complainant relate to gross unfair trade

Facts of the complaint

practices and deficiencies in the services committed by the respondent
in regard to the flat no. L-0504, measuring carpet arez;a 526 square feet '
in village Hayatpur, Sector 90, Gurugfam, Haryana, ﬁ_urchased by the |

complainant. |

That as per the flat buyer’s agreement (hereinafteL’ referred to as

‘agreement”), it is stated that the respondent poTesses the land

measuring 10.125 acres situated in the revenue *state of village

Hayatpur, Sector 90, Gurugram, Haryana. The Dire:ctor, Town and

Country Planning, Haryana vide licence bearing no. $1 & 62 of 2014

both dated 07 July, 2014 had granted permission for donstruction and

development of an Affordable Group Housing Colonyl to be known as

| |
‘Green Court’. After the grant of the licence, the respondent collected a |
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huge amount through application for allotment of a :[ﬂat in the project
from gullible and naive buyers including the compliainant from 2015
to 2018 and promised the complainant to hand over the possession of
the flat latest by 16t January, 2020 as per the agreer:nent.

. That the complainant, in total, paid a sum of Rs.22,4‘|',7,796/- way back
till 18% December, 2018, which is more than 100 % payable amount,
as and when demanded by the respondent. Even after a delay of one
year and six months, the respondent ﬁas failed to offer the possession
of the flat to the complainant till. ;iate.s |

- That the respondent published very attractive brochure, of Affordable
Group Housing Colony called ‘Green Court’ at village ;‘Hayatpur, Sector
90, Gurugram, Haryana. The Complainant wants to dﬂ!*aw the attention

of this authority, Gurugram to section 12 of the Act, 2016. The project
was launched in 2014 with the promise to deliver t+e possession on

time and huge funds were collected over the period b)fr the respondent.

. That the complainant made an application for al]ot:Tent of a flat via

application no. 002284 and paid an amount of Rs.1,11,028/- as

application amount to the respondent, Aster Inl’:érahome Private

Limited via cheque no. 692571 of Oriental Bank of |Eommerce, New

Delhi and the respondent issued receipt on 7th Feb;ruary, 2015 via

receipt no. 496 and allotted customer code- GG¢/A0449 to the

complainant. Ultimately in draw, the complainant wasf allotted a 2BHK

unit (Carpet Area 526 sq. ft.) flat no. L-0504 at the project “Green

Court”. The complainant paid Rs.4,45,878/- via cheque no. 039133 of
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State Bank of India, Rohtak to the respondent and receipt no. 3214 was

issued by the respondent on 6th September, 2015 against the payment.

- That an agreement was executed between the corﬁplainant and the

respondent on 16 January, 2016 for the allotted flat no. 0504, Tower
= L, 5th floor measuring carpet area of 526 square feet and balcony

|
area of 100 square feet. The total cost of the flat was Rs.21,54,000/-

including balcony area charges.
That the complainant made payments amounting 5R5.79,011/- and
Rs.2,00,000/- on 4% March, 2016, ﬁs.é,59,489/- oh 31 September
2016, Rs.2,00,000/- and Rs.69,250/- on 34 March, 2b17, Rs.80,000/-
and Rs.2,21,560 on 2nd September, 2017, Rs.2,90,790/- on 3 March,
2018, Rs.1,90,790/- and Rs.l,OO,OOO/-I on 18™ December, 2018 as per
the payment plan of the agreement, to the responde!snt and the same

were acknowledged by the respondent through recsfipts against the

payments made by it.

That as per clause 8(a) of the agreement, the date of qlossession of the
flat comes out to be 16t January 2020. The complain:ant approached
the respondent and pleaded for delivery ofpossession‘ of his flat as per
the agreement on various occasions, but no informati&ln was provided,
thereby the respondent violated section 19 of th|f3 Act of 2016.
Moreover, the respondent is accountable to the termsi and conditions

prescribed in the agreement as per section 11 (4) (é] of the Act of

2016. : |
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11. That the respondent has utilised funds collected fronl_l the complainant
and other buyers for its own good in other projec:ts.i being developed
by the respondent. The respondent has deliberately and wilflly
indulged in undue enrichment, by cheating the complainant besides
not delivering the legitimate and rightful possession ;of the flat in time.

12. That as per the obligations on the respondent/promojkter under section
18 of the Act of 2016 read with rules 15 and 16 of the rules, 2017, the
promoter has to pay interest on the d-e?layed possession on the amount
deposited by the complainant. The complainant being aggrieved

person has filed a complaint under section 31 of thfe Act, 2016 read

with rule 28 of the rules, 2017. |

13. That the respondent/seller /builder/promoter is hai|:1itual of making

false promises. The complainant has undergone enough pain, mental

: |
torture, agony, harassment, stress, anxiety, financial loss and injury. In

the present circumstances, the complainant is left with no other

options but approach the authority. i
|
14. That the respondent promised to the complainant th:|it the flat would

be delivered by 16t January, 2020 as per the agreigement, but not

delivered yet and thus, constituted unfair trade | practices. The

respondent has unjustly enriched itself by taking complete payable
amount but did not give possession of the flat, thus it cdlnstitutes unfair

trade practices & deficiency in services and cheating, |

|
15.That the respondent has not utilised collected funds for the

construction of the project on time as promised by the respondent
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harassment to the complainant as a result of the aforesaid deficiencies

in services. '

16. That the conduct of the respondent is suspect, wilfully unfair and

arbitrary, deficient in évery manner and scandalous. The complainant

has lost faith, confidence and trust in the respondent as the

respondent is continuously deceptive and non—résponsive to the

requisitions made by the complalnant.

17. That the cause of action has accrued ﬁnally when the respondent has

not submitted any justified response to the complainant. Thus, the

complaint has been filed within time with effect froh accrual of the

cause of action.

C. Relief sought by the complainant:

18. The complainant have sought following relief(s): |

(1)

(ii)

(iii)

Direct the respondent to comp]ete the development of the flat
along with all facilities and amenities like water, efectncuty roads,

parks, club, etc. immediately. '

|
Direct the respondent to handover the legal and rightful

possession of the Flat to the Complainant, after receiving the

Occupation Certificate and other required approvals from the

|
competent authorities. |

Direct the respondent to provide a fixed dat-e! of delivery of

possession. |

| Page 8 of 27
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Direct the respondent to not charge anything which is no

mentioned in the agreement.

Direct the respondent to pay an amount of| Rs. 50,000/- as

litigation expenses incurred by the complainant.

Direct the respondent to pay interest for every month of delay in
handing over the possession of the flat since lﬁf]anuary, 2020 to
the complainant with interest at the prescribed rate as per the Act
of 2016 till the respondent hands over the legal and rightful

possession of the flat to the complainant.

19. On the date of hearing the authority explained to the

respondent/promoter about the contravention as alleged to have been

committed in relation to section 11(4) (a) of the Act to plead guilty or

not to plead guilty.

D. Reply by the respondent !

20. The respondent has contested the complaint on the following grounds.

1.

That the complainant made an application to the‘f respondent for
booking/allotment of a 2 BHK flat having carpet a%rea of 526 sq. ft.
and balcony area 100 sq. ft. in the said scheine/colony. The
application form dated 23.01.2015 signed and migbmitted by the
complainant had necessary particulars of the reslidential scheme
such as description of land, license and %)uilding plans
granted/approved by DTCP, Haryana, and also salient terms and
conditions on which the allotment was to be made to the

complainant. The complainant also read and understood the terms
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and conditions of the flat buyer agreement and Pndertook to sign

the same as and when required by respondent, |

That the application form also contained the ;;payment plan in

accordance to which the complainant were to make the dye

installments as specified. That the payment plan clearly stated at
the time of application 5% of the basic sale price (hereinafter BSP),
20% of the BSP within 15 days from the issuance of allotment letter
and thereon at intervals of 6 months 12.5% of the? total BSP was to
be paid respectively. The payment Eplan was in acclb rdance with the
payment plan prescribed in the said policy. |

That under the said policy, the allotment was reqiuired to be made
through draw of lots to be held 1h the presencq' of a committee
consisting of deputy commissioner or his representative (at least
of the cadre of Haryana Civil Servicgs], Senior Towb Planner (Circle
officer), DTP of the concerned district. The polilpcy prescribed a

transparent procedure for allotment of a flat in‘ the affordable

housing project of the policy which interalia included

advertisements  for booking  of apartments by the

coloniser/developer on two occasions at one week interval in one

of the leading English national daily and two Hindi newspapers

|
having circulation of more than ten thousand copie;;s in the state of

Haryana to ensure adequate publicity of the projec'f:, submission of

|
the applications by the interested persons, s%crutiny of all

application by the coloniser/developer by the ove:rall monitoring

. ®
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of the concerned DTP within a period of three mdnths from the last
date or receipt of applications, fixing of the date For draw of lots by
the concern senior town planner, publication of the advertisement
issues by the coloniser informing the applicantséabout the details
regarding date/time and venue of draw of lots in the newspaper
etc. The said procedure as laid down in policy wa:s dully follows by
the respondent. |

That the complainant were informed by the respo;ndent vide letter
dated 13.08.2015 that the draw is to be held on 25.08.2015 at
10.00 A.M. and they were .invited to the said event. The draw of lots
was conducted at the given date, tﬂne and place in the presence of
the required officials of Government of Haryana. :
That the complainant were successful applicants in the said draw
and as such the respondent vide its letter daited 06.09.2015

intimated the complainant that they had been allotted flat no. L -

0504 in the said project. | i

That the aforesaid facts and circumstances makes ‘it clear that the
respondent has neither indulged into any unfair trz[ude practice nor
committed any deficiency in service, It is submitte# that in the real
estate projects like the project in question the devéelopment being
multi-storied group housing development, the def#ult in payment
committed by even one allottee adversely affect th{e development

of the other units as well in as much as the financial planning, the

pace of the project etc. get adversely affected thereby causing

Page 11 of 27




Vii.

vili.

[

|
HARERA i

l‘f Complaint no. 3244 of 2021
== GURUGRAM |

|
impediment in the development and overall delayin delivery of the

project.

The complainant were fully aware that the projec:t in question was
a project under the Affordable Housing Poliéy, 2013 of the
Government of Haryana which contained strict ch!eck and balances
to protect interests of all stake holders with special emphasis on
the protection of rights of the potential purchases of the flats.
Almost each and every aspect of the transaction was governed by
the policy. Even the draw of flats Was to be held éfter permission
of government and in the preserme of governm?nt officials and
permission to conduct draw was to be grante;d only after all
necessary approvals were in place. The flat buyer agreement
contained provisions that were in consonance Lvith the policy
guidelines/parameters.

That as per the agreement the respondent was to start the
construction from the date of environment clearaLces which was
granted on 06.05.2016. It is relevant to mention ‘here that from

|
November, 2019 onwards things started moving ofut of control of

the respondent. Many force majeure events, %ituations and
circumstances occurred that made the constr;uction at site
impossible for a considerable period of time. SL*Ch events and
circumstances included, inter-alia, repeated bans dl,n construction

activities by EPCA, NGT and Hon’ble Supreme (]:?ourt of India,

Nationwide lock down due to emergence of covid-19 pandemic,
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massive nationwide migration of labourers from metropolis to
their native villages creating acute shortage of ]abour-ers in NCR
regions, disruption of supply chains for construction materials and
non-availability of them at construction sites due to Covid-19
pandemic and closure/restricted functioning of various private
offices as well as government offices disrupting the various
approvals required for the real estate projects, resulting financial
distress etc. |
That the Environmental f’ollutié:m (Prevention and Control)
Authority for NCR ("EPCA") vide its notification bearing no. EPCA-
R/2019/L-49 dated 25.10.2019 banned construiption activity in
NCR during night hours (6pm to 6am) from. 26.10.2019 to
30.10.2019 which was later on converted into complete 24 hours
ban from 01.11.2019 to 05.1 1.2019 by EPCA vide its notification
no. EPCA-R/2019/L-53 dated 01.11.2019. The H#)n’ble Supreme
Court of India vide its order dated 04.11.2019 !passed in writ
petition no. 13029/1985 titled as “M.C, Mehta Vs Umon of India”
completely banned all construction activities in NCR which
restriction was partly modified vide order dated (99.12.2019 and

was completely lifted by the Hon'ble Supreme Coux!ft vide its order

dated 14.02.2020. |

That due to these repeated bans forced the migrant labourers to
|
return to their native states /villages creating an acuite shortage of

labourers in NCR region. Due to the said shortage, the construction

|
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activity could not resume at full throttle even after lifting of ban by

the Hon'ble Supreme Court. Even before the normalcy in

construction activity could resume, the world was hit by the

'Covid-19' pandemic. The unprecedented situation created by the
Covid-19 pandemic presented yet another forcte majeure event
that brought to halt all activities related to the pro;ect including
construction of remaining phase, processing of approval files etc.
That the Ministry of Home Affairs, Government of India vide
notification dated March 24, 2020 bearmg no. 40- 8/2020 DM-I(A)
recognised that India was threatened with the spread of Covid-19
epidemic and ordered a complete Iockdown in the entire country
for an initial period of 21 days which started fromiMarch 25,2020.
By virtue of various subsequent notifications, the l\;ilinistry of Home
Affairs, Government of India further extended the; lockdown from

time to time. Various state governments, | including the

Government of Haryana have also en forced several strict measures

to prevent the spread of Covid-19 pandemic including imposing

curfew, lockdown, stopping all commercial, constr:uction activity.

That as a result of this situation, nationwide massi![ve migration of
labourers from metropolis to their native '.il'llalc._ne\s;E creating acute
shortage of labourers in NCR regions, disruption oif supply chains
for construction materials and non- avallablllty of them at

|
construction sites and the full normalcy has not retlhrned so far.
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That even before the nation could recover fully f;i'om the impact of
the first wave of Covid-19, the Second wave hiit vary badly the
entire nation particularly NCR region which re$ulted in another

lockdown from April 2021 till June 2021 and now the threat of 3rd

wave is looming large.

That it is a matter of common knowledge and widely reported that
even before advent of such events, the real es:_tate sectors was
reeling under severe strain. H‘oﬂever, such events/incidents as
above noted really broke the bac_lé of entire sectc;r and many real
estate projects got stalled and came to the brink of collapse. The
situation was made worse by the dreaded seC(:bnd wave which
again impeded badly the construction activities. The said
unprecedented factors beyond control of respondent and force
majeure events have resulted so far in time lolss of almost 14
months in total and as such all timélines agreed i$1 the settlement
agreement stood extended at least by said 14 mo |ths, if not more.
That the respondent is perhaps one of the very flv developers in
NCR region who had fought valiantly durmg these testing
times/odd circumstances and completed the pr*ra]ect Even the
occupancy certificates were applied on 0/-#.08.202 1. The
applications made by the respondent is pendir?g without any

objection and/or deficiency ever pointed out, perhaps because of

limited restricted functioning of the public offices. i
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e

xvi. Thatthe respondent has completed all residentiall towers including

the creche, community hall, lifts, fi refighting systehs are ready and
|

functional with all necessary approvals in place. Round the clock
security is being provided with all necessary se:curity/ward and

watch arrangement in place. The project is thus fully habitable. |

Every responsible person/institution in the country has

responded appropriately to overcome the challenges thrown by |

; |
Covid-19 pandemic and have suo-motu extended timelines for

: |
various compliances. The authorities also have extended time

periods given at the time of registration for coiimpletion of the

project. The HRERA has also for the same reasons granted . |

extension to all the real estate projects including the project in |
| | |

question. |
|

xvil.  That it is most humbly stated that considering the!time lost due to
| |
above force majeure circumstances, which is 'Fequired to be
excluded in computing the timelines given in the abreern'ent, there
|

shall be no delay on part of the respondent, much le:rss intentionally.

xviii. ~ That the construction activities were halted several times due to

the orders passed by NGT and Supreme Courtito control the

pollution level in NCR including Gurugram. | '

21. Copies of all the relevant documents have been filed anid placed on the !
record. Their authenticity is not in dispute. Hence, the'p complaint can |

be decided based on these undisputed documents Jlnd submission i
made by the parties. |

|

(1
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Jurisdiction of the authority

The authority observed that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given
below.

Territorial jurisdiction '

As per notification no. 1/92/2017-1TCP dated 14.1;?.2017 issued by
Town and Country Planning Department, the juri;sdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with ofﬁCesé';-ituated in Gurugram. In the

present case, the project in question is situated within the planning

area of Gurugram District, therefore this authority has complete

territorial jurisdiction to deal with the present complaint.
|

E.Il  Subject matter jurisdiction |

|
Section 11(4)(a) of the Act, 2016 provides that the pTomoter shall be

responsible to the allottee as per agreement for sale. §ection 11(4)(a)
is reproduced as hereunder: ‘

Section 11(4)(a) ‘

Be responsible for all obligations, responsibilities and functions under
the provisions of this Act or the rules and regulations made
thereunder or to the allottee as per the agreement for sale, or to the
association of allottee, as the case may be, till the con veyance of all the
apartments, plots or buildings, as the case may be, to the allottee, or

|
the common areas to the association of allottee or the competent

authority, as the case may be; |

The provision of assured returns is part of the builder buyer’s
agreement, as per clause 15 of the BBA dated......... Accordingly, the
promoter is responsible for all obHgatfons/responsil;mities and

functions including payment of assured returns as provided in Builder
Buyer's Agreement. |

|
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Section 34-Functions of the Auth ority: |
34(f) of the Act provides to ensure compliance of the
obligations cast upon the promoters, the allottee and the real estate
agents under this Act and the rules and regulations made thereunder.

S0, in view of the provisions of the Act of 2016 quoted above, the

authority has complete jurisdiction to decide the conpplaint regarding
non-compliance of obligations by the promoter leaving aside
compensation which is to be decided by the adjudicating officer if

pursued by the complainant at a later stage.

Findings on objections raised by the respondent

Objection regarding passing of various force majeure conditions such

as orders by EPCA, lockdown due to Coirid~19 pandemic, shortage of
labour and NGT orders. |

|
The respondent-promoter raised a contention that the construction of

|
the project was delayed due to force majeure con‘r:litions such as

various orders passed by the Environmental Pollutjon (Prevention
and Control) Authority for NCR (hereinafter, referred: as EPCA) from

26.10.2019 to 14.12.2019, lockdown due to outbreiak of Covid-19

pandemic which further led to shortagé of labour amji orders passed
by National Green Tribunal (hereinafter, referred as NGT) but after

|
adding a period of 6 months in completing the project as per HARERA

notification no. 9/3-2020 dated 26.05.2020 passed by the authority,

1 Be 2.6 e
O§ i o 2.0 d:h';',?‘;_%.

the due date for completion of the project comes to 81:09:2021: The

respondent-builder has already applied for getting occupation

certificate vide application dated 04.08.2021 and the same is pending

|
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before the competent authority. The fact cannot be ignored that the
respondent-builder has applied for obtaining occupation certificate
before due date. So, in such a situation the complainant-allottee would

be entitled to delay possession charges from the due date of
b~ I— 22 FT !
possession i.e.01.09.2021till the offer of possession plus 2 months.

G. Findings on the relief sought by the complainant

Relief sought by the complainant:

G.I Direct the respondent to complete the development of the flat along
with all the facilities and amenities like water, electricity, roads, parks,
club, etc. immediately.

G.II Direct the respondent to handover the legal and rightful possession of
the flat to the complainant, after receiving the occupation certificate
and other required approvals from the competent authorities.

G.III Direct the respondent to provide a fixed date of delivery of possession.

26. In the present case, the respondent has made an application for grant
of occupation certificate on 04.08.2021 to the concern:[ed authority but
the said occupation certificate for the tower in which the subject unit
is allotted has not been received. So, the responder{t is directed to
make an offer of possession of the allotted unit to tf;he complainant-
allottee within a month of receipt of occupation certi'ﬁcate. This is to

be noted such offer of possession must be after obtain occupation

certificate to be regarded as a valid offer of possession.

G.IV Direct the respondent to not charge anything which is not mentioned
in the agreement.

27. A contractis vital document executed between the parties as the rights
and the liabilities of the parties signing it are defined through that

agreement only. Therefore, it is of utmost important the buyer’s
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agreement is to be drafted in such a way that it must: hold the position
of both the parties relying on the same. A buyer’s agreement is a
contract executed between the respondent-builder and allottee so as
to provide them with a pre-written rights and oi)ligations. A flat
buyer’s agreement was executed between the parties on 16.01.2016
which in detail describes all the expenses/price/charges to be charged
by the respondent from the complainant. Thus, the respondent shall
not charge anything which is not part of said buyer’s iagreement dated
16.01.2016. However, the holding charges shall not he charged by the
promoter at any point of time even after being part of agreement as

per law settled by Hon’ble Supreme Court in civil appeal no. 3864-
3889,/2020. ]

Direct the respondent to pay a sum of Rs.50,000/- towards litigation
|

expenses incurred by the complainant.
The complainant are claiming compensation in the pr‘i'esent relief. The

authority is of the view that it is important to undersfand that the Act
has clearly provided interest and compensaticﬁn as separate
entitlement/rights which the allottee can claim, For claiming
compensation under sections 12, 14, 18 and section 159 of the Act, the

complainant may file a separate complaint before Adjﬁdicating Officer

under section 31 read with section 71 of the Act and rule 29 of the

rules. '

G.VI Direct the respondent to pay interest for every month of delay in

handing over the possession of the flat since 16 January, 2020 to the
complainant with interest at the prescribed rate as per the Act, 2016,
till the Respondent hands over the legal and rightful possession of the
Flat to the Complainant.

[

®

Page 20 of 27




I | HARERA Complaifpt no. 3244 of 2021
2 GURUGRAM |

55. Inthe present complaint, the complainant intends to !.continue with the

project and is seeking delay possession charges as pr:fovid ed under the

proviso to section 18(1) of the Act. Sec. 18(1) provisqla reads as under.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is qnabfe to give
possession of an apartment, plot, or building, — |
|

Provided that where an allottee does not inten# to withdraw

from the project, he shall be paid, by the promoter, interest for

every month of delay, till the handing over of the: possession, at

1

such rate as may be prescribed.”

56, Clause 8(a) of the flat buyer’s agreement (in short, agreement) dated

16.01.2016 provides for handin_g over 6fipossession al';d is reproduced

below: !

“Clause 8(a). |
|

Subject to the force major circumstances, intervention of
statutory authorities, receipt of occupation ceth:ﬁcate and
Allottee having timely complied with all its (obligations,
formalities or documentation, as prescribed by Developer and
not being in default under any part hereof, including but not
limited to the timely payment of instalments of the other charges
as per the payment plan, Stamp Duty and registrarﬁ'on charges,
the Developer proposes to offer possession of the Said Flat to the
Allottee within period of 4(four) years from the date of approval
of building plans or grant of environment clearance, whichever
is later (hereinafter referred to as the "C ommencemq!ent Date.”).”

57. The authority has gone through the possession  clause of the

agreement and observed that the respondent-develoﬁer proposes to

handover the possession of the allotted unit within a period of four

years from the date of approval of building plan or fr!om the date of

|
grant of environment clearance, whichever is later. In the present case,

|
|
| Page210f27
|
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date of approval of environment clearance has not I:rJleen provided but
|

the date of revised environment clearance is |given which is

20.07.2016 but same could not be considered. Whel"‘eas with respect

to environment clearance, the date of obtaining consent to establish is

given, which was obtained on 06.05.2016. As per clause 8(a) of flat

buyer’s agreement the possession of the allotted unit is to be handed

over within four years from date of sanction of building plan i.e.
B9-lo 2| Y '

04.03.2017-er within four years from ;-the date of consent to establish

i.e.; 06.05.2016, being later. The due date of possesd:ion is calculated

/ ok 10 =4 \2 ' 0b-65-20\6
from the date of (ange it le 04032017,
 H6~0S =D

being later which comes out to be. 0—1@3—2@2—1 1?3 per HARERA

notification no. 9/3-2020 dated 26.05.2020, an exten:$i0n of 6 months
|

is granted for the projects having completion date on or after
25.03.2020. The completion date of the aforesaid project in which the
| 06~ S 2020
subject unit is being allotted to the complainant is 0-H|}8—26%I i.e. after
25.03.2020. Therefore, an extension of 6 months is to be given over
and above the due date of handing over possessFon in view of
notification no. 9/3-2020 dated 26.05.2020, on aclccount of force
majeure conditions due to outbreak of Covid-19 pandeLnic. As such the
| obrll-2008

due date for handing over of possession comes out to I?e 61-09.2021.

58. Admissibility of delay possession charges at preslcribed rate of

interest: The complainant are seeking delay possession charges
however, proviso to section 18 provides that where an allottee does

|
not intend to withdraw from the project, he shall Te paid, by the
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promoter, interest for every month of delay,

possession, at such rate as may be prescribed iand it has been

prescribed under rule 15 of the rules, Rule 15 has b

ﬁien reproduced as
under:

Rule 15. Prescribed rate of interest- [Proviso to section

12, section 18 and sub-section (4) and subsection ( 7) of

section 19] |

(1)  For the purpose of proviso to section 12; section 18; and

sub-sections (4) and (7) of section 19, the “interest at the
rate prescribed” shall be the State Bank of India highest
marginal cost of lending rate +2%.:
Provided that in case the State Bank of India marginal cost
of lending rate (MCLR) is not in use, it shall be replaced by
such benchmark lending rates which the State Bank of

India may fix from time to time Jfor lending to the general
public. |

59. The legislature in its Wisdom in the subordinate legis*rlation under the

60.

61.

provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is

reasonable and if the said ruleis followed to award the interest, it will

ensure uniform practice in all the cases. i

Consequently, as per website of the State Bank of India i.e,
https://sbi.co.in, the marginal cost of lending rate (in !short, MCLR) as
ondatei.e., 22.12.2021 is @ 7.30%. Accordingly, the p | escribed rate of
interest will be marginal cost of lending rate +2% i.e,, 9.30%.

The definition of term ‘interest’ as defined under section 2(za) of the
Act provides that the rate of interest chargeable from the allottee by
the promoter, in case of default, shall be equal to the rate of interest

which the promoter shall be liable to pay the allottee, inl case of default,

The relevant section is reproduced below: ‘

o

l ¥
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“(za) "interest" means the rates of interest payable by the
promoter or the allottee, as the case may be, |
Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to ﬁmy the allottee,
in case of default, |

(if)  the interest payable by the promoter to the allottee shall be
from the date the promoter received the amount or any
part thereof till the date the amount or part thereof and
interest thereon is refunded, and the interest payable by the
allottee to the promoter shall be Jrom the date the allottee
defaults in payment to the promoter till the da'fte it is paid;”

62. Therefore, interest on the delayi:paymghts from the q:ornplainant shall
be charged at the prescribed rate ie, 930% by the
respondent/promoter which is the same as is beinig granted to the
complainant in case of delayed possession charges, |

63. On consideration of the documents available En record and

submissions made regarding contravention of provisions of the Act,
the authority is satisfied that the respondent is in conéravention of the
section 11(4)(a) of the Act by not handing over posserion by the due
date as per the agreement. By virtue of clause 8(a) of the flat buyer’s
agreement executed between the iparties on 11‘6.01.2016, the
possession of the subject apartment was to be delivered within 4 years
from the date of sanction of building plan or fram the date of

environment clearance, whichever is later. The due date of possession

(qp £ " "‘;'—:'h (=¥ bQQE'{ﬂ 2
is calculateg from the date of sanction-of-buite 1g-plan-approval ie; A e’
‘%:6} ob-65>- 2o} ~2ed £ c-~?

01:03:2017, being later which comes out to be-mug.—zﬁ : As per
|
HARERA notification no. 9/3-2020 dated 26.05.2020, an extension of

6 months is granted for the projects having completion date on or after

|
25.03.2020. The completion date of the aforesaid project in which the
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i




64.

65.

|

|
e HA_R__E_R/_Z\ Compla:int no. 3244 of 2021 ;
& GURUGRAM Ve vy =i
subject unit is being allotted to the complainant is 01.03.2021 i e. after =" T

25.03.2020. Therefore, an extension of 6 months is‘. to be given over |

and above the due date of handing over possession in view of
notification no. 9/3-2020 dated 26.05.2020, on account of force

majeure conditions due to outbreak of Covid-19 pancﬁemic. As such the

- | | ob-h-200 L,
due date for handing over of possession comes out to be 84:09:2021- " ©5.22-
| |

Section 19(10) of the Act obligates the allottee to take possession of i
the subject unit within 2 months from the date ofrecéipt of occupation |
certificate. In the present complaint, the Occupation certificate is yet

not obtained but the respondeﬁt- builder has applied for the grant of |
Occupation certificate before the due date of |possession. The |
respondent shall offer the possession of the unit |n| question to the ;
complainant after obtaining occupation certificate, :io it can be said {
that the complainant shall come to know about ; the occupation |
certificate only upon the date of offer of possession. ”ll"herefore, in the

interest of natural justice, the complainant should be %iven 2 months’

time from the date of offer of possession. This 2 montﬁs’ of reasonable

|
time is being given to the complainant keeping in mind that even after

intimation of possession practically he has to arrange !sa lot of logistics

and requisite documents including but not limited to inspection of the
completely finished unit but this is subject to that|the unit being

handed over at the time of taking possession is in habitable condition,

|
Itis further clarified that the delay possession charges shall be payable

| .
from the due date of possession i.e. 04:09.202% till the expiry of 2 '
0&/1’-52@)_. e
months from the date of offer of possession. ™ -
|
Accordingly, it is the failure of the promoter to fulfil its ?bligations and

responsibilities as per the agreement dated 16.01.2016 to hand over

S
| ()
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the possession within the stipulated period. Accordmgly,

the non-

compliance of the mandate contained in section 11(4](a) read with
proviso to section 18(1) of the Act on the part of the respondent is

established. As such the allottee shall be paid, by the promoter,

szterest for every month of delay from due date of possession i.e.,

o m_oi—e%{m till the date of offer of possession pllus 2 months, at

prescribed rate i.e., 9.30

% p.a. as per proviso to section 18(1) of the

Act read with rule 15 of the rules.

Directions of the authority

Hence, the authority hereby passes thiS order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to

the authority under section 34(f):

il

iil.

The respondent shall pay interestét the prescribe}d ratei.e. 9.30%

per annum for every month of delay on the arré(ifunt paid by the
’..
complainant from due date of possession i.e. 91169292—1 till theé‘yﬂ’ﬂ

expiry of 2 months from the date of offer of possessmn after

obtaining occupation certificate.

terest accrued
within 90 days from the date of order of this order as per rule

The respondent is directed to pay arrears of i

16(2) of the rules and thereafter monthly paymeﬁt of interest to

be paid till date of handing over of possession shall be paid on or

before the 10t of each succeeding month. !

The respondent shall not charge anything from t]i:xe complainant

which is not the part of the flat buyer’s agreement!,

)
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after adjustment of interest for the delayed period.

The rate of interest chargeable from the allottee by the promoter,

in case of default shall be charged at the pr

escribed rate i.e,
9.30%

by the respondent/promoter which is the same rate of
interest which the promoter shall be liable to pT’ay the allottee, in
Ccase of default i.e., the delayed possession charges as per section
2(za) of the Act.

67. Complaint stands disposed of,

68. File be consigned to registry.

The complainant are directed to pay outstanding dues, if any,

\;.u.;;/) W

(Vijay Kumar Goyal)

(Dr. K.K. Khandelwal)
Member

Chairman
Haryana Real Estate Regulatory Authority, GuL'

rugram
Dated: 22.12.2021
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