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A GURU’GRAM Complaint no, 1559 of 2019 5
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. ¢ 1559 0f 2019

Date of filing complaint: 17.04.2019

First date of hearing : 06.12.2019

Date of decision | 22.10.2021

Sachin Bajaj
R/o: T2 5a, Hibiscus Near Nivana Main Gate,

Sector 50, South City-Ii, ! h‘iﬁ 5
Gurugram-122018 -,:r‘_:i":?ﬁ.'-/.' g ¥« Complainant
‘Jaﬁ‘;ﬁs-'

M/s Clarion Fmper;ﬁaahmi:ed ) SIRNCN
Address: 34, Babar Lane, Bengali Market N;ew

Delhi 110001 - Respondent
CORAM: \ o | i >
Dr. KK. Khandelwal - - ' g Chairman
Shri Samir Kumar £/ - ; Member
Shri Vijay Kumar Goyal Member
APPEARANCE: * __ Y L') _j,- |
Shri Amarjeet Kumar (Advecate) %4 % Complainant
Ms. Kadambari (Advocate) Respondent
ORDER

1. The present complaint has been filed by the
complainant/allottee in Form CRA under section 31 of the
Real Estate (Regulation and Development) Act, 2016 (in

short, the Act) read with rule 28 of the Haryana Real Estate
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(Regulation and Development) Rules, 2017 (in short, the
Rules) for violation of section 11(4)(a) of the Act wherein it is
inter alia prescribed that the promoter shall be responsible
for all obligations, responsibilities and functions to the

allottee as per the agreement for sale executed inter se.

Project and unit related c_let,?ﬂs
The particulars of thﬁ.;‘ﬂqject the details of sale

consideration, the amo y\th;camplamant date of

proposed handmﬁ;ﬁnﬁe{aﬁ%ﬁg sion; delay period, if any,

have been detaitfdi n the‘mﬂawlhg tahular form:

S. No. Hea# AN\ zl

1. |Name amd, lucahnn an pe'} Sector-47 & 49,
the prol]ei:t |l Gurug

2 Project‘_'ﬁ ~N : _-_' 3 ."‘”

_.n. stered
5, mid 20.09.2011
s - | - v T A
ii. Validity status. x.-wan‘aﬁﬁi?
iii. Name of the | Clarion Properties
licensee
b. Unit no. G-10, ground floor,
block-B
(Page no. 41 of complaint)
7. Unit admeasuring 346 sq. ft.
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HARERA

GURUGRAM Complaint no. 1559 of 2019
8. Date of execution of 11.05.2015
flat buyer’s agreement | (Page no. 38 of complaint)
9. Total consideration Rs.88,43,334/-
(As per statement of account
dated 07.07.2018 on page no. 77
of complaint)
10. | Total amount paid by | Rs.46,64,720/-
the (As per statement of account
complainant dated 07.07.2018 on page no. 77
| of complaint)
AT e
11. | Possession Linked Plan
[Page no. 62 of complaint)
12.
“para no. 12 (iii) of the
13. 19
<
3 S
of Bloqqu‘ro@er ;ﬂ O/
executiom, Ol )
agraement\/@mﬁ(}’hiy
is later)
14. | Offer of seE unit
T lE ‘ E&%ﬁer dated
age no. 118 of
(11D 1A %%
15. occup*azwﬂmh‘ﬁmé\ VA
(Annexure R11 on page no. 109
of reply)
16. | Grace period | Allowed
utilization
17. | Delay in handing over | 2 years 5 months 12 days
possession till date of
decision i.e.
22.10.2021
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Facts of the complaint

The complainant and respondent have executed a builder
buyer agreement for the unit no. G-10 admeasuring 353 sq. ft.
in block-B, ground floor situated at commercial project
namely “Element One”, sector-47 & 49, Gurugram.

That the complainant had opted for the time linked plan for
making payment towqr&;rﬁé7;'__i:'ﬂnsideratiun; however the

L 1 [
Bk gl

agreement referred it as pi

-~ | I}I.._':{ ". "
the payment plan the: cqn@}aﬁﬁantwﬁ&,_suppnsed to make 60
DTl PINAL
% payment of the BSP within a period of 21 months from the
date of regisfréﬁ?“n and rest 46"?& of the BSP was to be paid at
. 12l Y I k=
the time of ﬁg%gﬂgn. LI‘h[é rgspﬁﬁt]m s also collected
% If L : | | .'.F _'.'-.t. ,;.7.
100% of the EDE,&IDC charges leﬁgd upon the said unit

JJJJ

26.07.2017 paid a total sum dti'fi%,’--fiﬁa.@‘f’:,?_ZUX- i.e, 60 % of the
total BSP and 100 % of the "'EDCﬂﬁC applicable as agreed
upon. That t_he'jriv_.-spﬁ‘_mdhr:_t:wﬁsi#igﬁqs‘eg‘lfﬁtu raise the final
demand for pnsse;ssion th.ere;af.l:er. A=

That the respondent has raised the final demand letter in the
month of November, 2017 and also the termination notice in
the month of April, 2018. However, the complainant came to

know about the final demand letter or the termination notice
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issued, only in the month of June, 2018, when the respondent
sent a refund letter with cheque of Rs. 14,77,216/, post
cancellation of the unit.

That the complainant was surprised to know about the
cancellation of unit on account of non-payment. The final
demand letter and termination letter dated 16.04.2018 were
left uninformed and una@hdgd in the building of the

o . .'- N
‘| o e

.b%’ which the same were

F
&

complainant apartmenﬂin |

inadvertently mlssed bk( iﬂ'kl Was mﬂy bruught to notice by
the cumplamant *In the mth,af ]une ;018 upon receiving
the refund leﬂe’rl with cheque &par}t 11'1.'ti,rn the aforesaid
letters which ﬁrere_ left ;‘uninfm'ima:l ‘and &attended in the
building of apartm&nt, the cumplama'ﬁt dﬁd not received any
call from th lfésnor\g&u,t Wﬁ respect to the
payment;‘remmder of theme amount and taking undue
advantage of the same _ﬁx&r&mﬁd}hﬁ’ t&;minated the said
buyer's agregmgﬁtmhere has‘aldélayﬁ'om the complainant
end, however the. respﬁnd;r-lt‘s ;::Fﬁc;e were continuously
following with the complainant to make the payment, which
on contrary was not done in the present scenario since

already 60 % was lying with the respondent and the intention

Page 50f32 *'7 **
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of the respondent was just to forfeit the hard earned money
deposited by the complainant.

That the complainant immediately visited the respondent's
office located at sector44, Gurgaon and met with Ms, Komal of
the respondent company and a.pprised her about the
situation to restore the allotment. That initially the
respondent assured the cumplamant that the unit will be

r\.“ 'y

"arges including the holding

restored subject to addi_‘:' 1
charges, which the camp]alnant_ ‘had even agreed to
pay. That the camplamant gi,vau the, uhderstandmg that the
matter will hie r‘e;alved and the Cnm;:llﬁﬁmﬁ might only need
to pay restun‘aﬁun charges amaunttng"m Rs.' 2,08,270/- along
with the balance pa}rment in ordeg,restore the allotment of
the property, E‘o w]'rich ﬁ'é cnm,piamant agreed even
though there was no fault un theu' part.

That upon tlie aﬁsumﬁﬁ;_e_s_ that 'E:-_th'E'1-_:4'!mHttEl" will be
resolved amga%{ﬂ &heh_“gémgﬂé{nhqt} visited the
respondent’'s corporate office in Gurgaon several
times followed-up with numerous phone calls and
discussions, however no action has been taken.

However rather than restoring the unit, the

respondent  suddenly decided to stick to the

Page 6 of 32 +1= 77
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HARERA
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termination, and it was informed that the respondent
cannot restore the unit since the same was allotted to
some other person. That such an act clearly
amounts to cheating and the respondent had no
intentions from the beginning to hand over the possession,
rather in order to make more money, the respondent decided
to sell the unit to sume ﬂj;her person on a higher price,

g 'urattun of the unit to the

despite agreeing upun
complainant. Thatbg? dmpg sn the réspundent have caused

wrongful loss. tu thc cor

lainant and have wrongfully gained
from the saiﬁ‘%‘dnsamm whiﬂl‘hcnulq Ey‘ﬁ have been done
in terms rof tha- agree|meht ehtered between the

\¢ N , F &=/

parties. A I‘ 1 J& J
That the :E\SB'L_ _' and  fraudulently

Nl ~ H‘"\

induced the mmglamant tn _part with about Rs.

46,64,720/- in the hame hfim:&'mmm grand office in
their huildiﬁg._ﬂrhidhf was sup{ms&d t6| be handed to

the complainant. Despite the complainant
fulfiled its obligation of making the payments
and further willing to pay the additional
charges as levied upon by the respondent, to restore

the unit, cancelling of allotment and forfeiture of the

Page 7 of 32+'= 31
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10.

amount, clearly shows the malafide intentions of
the respondent. That the refund amount cheque as
given by the respondent was lying with the
complainant and the same has not been en-cashed,
shows that the complainant never intended or
abandoned the unit, hwie'_.rer in order to make more

money out of the

:ﬂ'_a_ctually allotted to the
complainants, the dori might have sold the
That the ﬁnal damahd [eﬁe; js;wed by the respundent it was
.':ate:ga::rit:*.eiIl)!;i'a-?tn:mteu:i_Pg‘g\;“f "hol f?gkharges -the unit
has to be taken within a pfenﬁd mf.’iﬂ%ays from the due
date intimated hgr‘em failing with. hntdmg charges @ 16
Rs.7.00/- saq. ﬂ: ’Ef gn’@éﬂ:;@ﬁ;ﬁﬁe entire period of
delay shall _::;]?e}.ch?{geg, :I"l:baj:n f:sugél t-‘ti perusal of the
calculation sheet it was evident ‘that the though the unit
was cancelléjtii.;iljuﬁié{' mdﬂ@@&ﬁ:ﬂh}iﬂpl& however it
was still active and accordingly as on 07.07.2018 a
holding charges of Rs. 14, 826 plus service tax was
levied on the said unit ie. @ Rs. 7/- per sq. ft per
month. That the amount reflecting in the sheet

handed over to the complainant clearing shows that

Page8of32 /-7
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HARERA

the respondent could have charged only the holding
charges but could not have terminated
the agreement. That even the systems of the respondent
reflected that the unit was not cancelled as on
07/07/2018. That despite the above fact, the
complainant was asked tu pay additional amount
over and above this, ag restaratmn charges, though
the same being IIlegﬁk“mﬁcomplainants even agreed
to pay the same, pum{%eniénf' { K"“

13
o= AT D ._" »
1 -‘..

That the respmuﬂent was. uulj; entltled tn charge additional
holding chaﬁex ;The resp | the complainant
that an add amnuhti I 2;58 ';% will be charged
on account of resturatmn charges, wh;ch the complainant
even agreed to~ pég,r,, h?\ygw‘féplte all these, the
respondent is_now shying away from restoring the
unit.  That  complainant apprehends that the
same has bgt;.ﬁ; ﬂql!ﬁ- in: 6;;1\1?.l§ .9%..5311\}&;& unit to other
prospective buyer at a higher price so as to enrich
onself. That such an act clearly falls under the definition of
cheating and you are liable for punishment of

cheating as provided under IPC. That even otherwise as per

the  agreement  signed between  the  parties,

Page 9 of 32 4/= 33
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12.

cancellation of the unit was not the recourse available
to the respondent. That the act also falls under the
definition of wunfair trade practices and restrictive
trade practices, defined under Consumer Protection Act.

That post cancellation of the unit the respondent had also
issued a cheque of Rs. 14, '?'? 216;’- as final settlement of the

account on account of canggllaﬁnn of unit. That the said
y '.-’?

o "'".f

Jm and was returned to the

cheque was not encha_

respondent. That : mp{a@?t willing to

pay all the demand as per the buyer agreement and

willing to r t‘ﬂre the umt 'I‘hﬂt the arho«j returned to the
an

L ﬁ - |

complainant. was even unreamnable unprecedented.

That the law w.;th re.igect to tha de@ugﬂpus of earnest money
upon cancellahn\sﬁgmnqutﬂl settled as already
held by the Hun ble Natiunal Cnm.tmssion in DLF Limited
Vs. Bhagwanti Narula, mgﬂsmn Egﬁﬂﬁn No. 3860 of
2014, decided on DG.blfL‘Uls' "and’ the relevant extract
of the said Judgment is reproduced herein below:-
It would thus be seen that only a reasonable amount can be
forfeited as earnest money in the event of default on
the part of the purchaser and it is not permissible in law to

forfeit any amount beyond a reasonable amount, unless it is

Page 10 0f 32 #/- 33
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13.

shown that the person forfeiting the said amount had actually
suffered loss to the extent of the amount forfeited by him.

That the complainant had specifically agreed to treat 20% of
the sale price as earnest money, the forfeiture to the extent of
20% of the sale price cannot be said to be unreasonable, the
being inconsonance with the terms agreed between the
parties. This was also his gémtehtiun that so long as the
petitioner company @“m as per the terms and
conditions agreect B‘Etﬁveé&éﬁé@am‘a}at cannot be said to be
deficient in rendaﬁng M ;ﬂfﬁa!!h; Fump]amant We,
however, ﬁﬁd uurselves ulna’bTe to \%' ) t the aforesaid
contention, éﬁ’ée‘ m our ﬁew, farfefftﬂrl 6}“ ﬁle amount which
cannot be sbown to be a reasonable amount would be
contrary to the very cgn(i‘.gp‘t af pofélture of the earnest
money. If _ we _accgp_t ._t_he aforesaid  contention,
an unreasonable person, ina ﬁwn:mm% insert a clause in
buyers agreqf;fu{.-pth Wherelig @5[}%’?’ ﬁ{' ﬁr}g? 75% of the sale
price is to be treated as earnest money and in the event of
default on the part of the buyer; he may seek to forfeit 50% of
the sale price as earnest money. An agreement for forfeiting

more than 10% of the sale price, in our view, would be

invalid since it would be contrary to the established legal

Page 11 0f327!-
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principle that only a reasonable amount can be forfeited in
the event of default on the part of the Buyer. For the reasons
stated herein above, we hold that (i) an amount exceeding
10% of the total price cannot be forfeited by the seller, since
forfeiture beyond 10% of the sale price would be
unreasonable and (ii) only the amount, which is paid at the
time of concluding the. cnnbtggf:t ¢an be said to be the earnest
money. The petit Bgﬁxg ﬂegmpany, therefore, was
entitled to furfew QRPY lkﬂe* th bEN 63,469/-, which the
complainant had depﬁsm ’.h"lth thEm at the time of
booking of ;he apartmgp\ ~That Frnm_ﬁl'(e perusal of the
above it hecéﬁ‘lei quiﬁe e;ridgnt Lthat}xq} refund initiated
by the ru&s:-;pt:ti'uiet»ﬁ6 on acc;unl: of,

That even the ﬂﬁu&ﬁ%é&dﬂhﬂed to provide the
calculations de‘tail as. Lg F;;IE Pimd amount has

ancellation was illegal.

been arrived. That as per the settled principle of law, the
respondent .ui;q}'q "'tindlty_'j_ f.fgnt_{tll,\efd_‘ tl}) forfeit the
booking amnﬁ.-nt ;t the tin;e Ir.nf registration of the unit
and complainant was entitled to the whole sum along
with prescribed rate interest.

As regards interest on the overdue instalments, which the

opposite party has charged only at the nominal rate of 2%

Page 12 of 32 1= 32
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per annum, in our opinion, since the complainant committed
default for the first time on 01.05.2006, the opposite party
had a legal right to cancel the allotment on that date itself.
Had the opposite party cancelled the allotment on that very
date, no interest on the unpaid instalment would have
accrued. Having itself delayed the cancellation of allotment

on account of non- paymemf_pf the instalments, the opposite

party cannot recover m'w' for the period the cancellation
was delayed by J{P 'Eﬁef" p ILT.&"'\'(;( cannot on the one
hand can deﬂar the e on ™ cif allotment despite
default by t?e aﬂattee and charge inEmsI on the overdue
payment on t’.hé other hﬁLd It is) l t allowed to take

advantage uf fits own  act, at the cost of the

consumer. Had thgﬁﬁ@ogifg:ﬁﬁtg{eagélled the allotment on
01.05.2006 s:nlc]ith r person, it would
have been abl:iﬂ ‘i'EﬁElﬁe ? Gf.tfl&at from the new
buyer. An ld,_engie;ay ﬂew )vastakenhytﬁls commission in
Revision Petition No. 3561}2{}14 along with first
appeal 574/2014, decided 26.08.2015. Accordingly, we hold

that since the opposite party could have cancelled the

allotment immediately the fourth instalment falling due on

Page130of32 7'~
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01.05.2006, it was not entitled to deduct any amount as
interest on the overdue instalment number.

That the complainant was entitled to get the refund of the
entire amount deposited with interest after deduction of the
booking amount. That the said contention is without
prejudice to rights and contentions since the cancellation

itself was illegal ab intig'. ' )

Relief sought by the col :

The cnmplamanﬁs, MM%M relief(s):
i.  Passanorder declaring the termination to be illegal.

ii. Direct ;ﬁe respondent to imm&dlﬁl’kly handover the
| '\\ IT':III-

physiii:al-- puﬂﬂessfon]nf the | nlt, complete in all

respects as per the terms a,hdf cnndmuns of the
buyersagréeglﬂit IECY. 4
iii. Initiate penal prq:cegdipgs againstithe respondent for
not re‘glsfer'ing the prﬂiﬂ(ﬂ: and acc&ptmg money from
the customers.< | |\ 7 {
On the date of hearing, the authority explained to the
respondent/promoter about the contravention as alleged to
have been committed in relation to section 11(4)(a) of the

Act to plead guilty or not to plead guilty.

Reply filed by the respondent

Page 14 0f32 1/- 3}
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18. The respondent has contested the complaint on the following

grounds:

i.  That the complaint filed by the complainant is not
maintainable and this authority has no jurisdiction

whatsoever to entertain the present complaint.

ii.  That the authnrtt}_r is-empowered to hear and decide
—\L p_' 2
only the cnmplalnts;j: inst the projects which are

_.'l e, |

registered wi),ﬂ‘l\'f a}:ﬁj?ﬁty!

iii. It is suhm&tadﬂthat"thmreﬁem complaint is not
mamtainahte as the huﬂder buyer agreement contains
arbitratﬁn clause ‘that malndaie;i]' e invoking of
arbitrat ﬁn praceedn';gs in thier ﬁfnt of a dispute

I'}‘-"-‘! 1

between t{le m ‘r‘_
fﬁ’nd reasons as well as the

preamigle uf the sai;% A@ glea[j\y sta& that the RERA is

iv.

enacted fur effectwe tuuspmer pnutectmn and to
prntecf the' mterest of ctmslumers uL the real estate
sector. RERA is not enacted to protect the interest of
investors. As the said Act has not defined the term
consumer, therefore the definition of "consumer” as
provided under the Consumer Protection Act, 1986 has

to be referred for adjudication of the present complaint.

Page 150f32 +/= 7/
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Vi,

The complainant is an investor and not consumer and
nowhere in thje present complaint has the complainant
pleaded as to how the complainant is consumer as
defined in the consumer protection act, 1986 qua the
respondent.

That, the respundent has completed the project as per
approved plans: anqﬁ@s ‘applied for the occupation
certificate on 27, t}ﬁl@ﬁ@nd duly obtained the same

o~ _'.lg'q

within the réasonable stip
Eﬁn"h‘-;ﬁere | ﬂaa; the complainants

have b}atantly dafaulted in HI the payments

ime on 03.11.2017. It

/ ¥ &
is pertinbﬂ?hﬁ men \

_.. I I

desplt%‘se;}era}remmt.iersanﬂ le ?;s_pf the respondent
company.
That the cumgiailgalg‘hq;defaﬁlted to perform their

part of. the agg,eewt ?y—,ngt%enéenng the amounts
payabl& b} them ﬂumieﬁ the said %Teement for the
purché 'of jﬂe\ un‘(ﬁarﬁeg}l‘lge\h‘ﬂ; on part of the
respondent has been established; hence it is trite law

that the complainant cannot take undue advantage of

their own wrong/fault and omissions.

The complainant has failed to abide by the terms of the

buyer’s agreement entered into between the parties.

Page 16 of 32 +/~ 3]
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The complainant defaulted in payment as prescribed
and which forms an integral part of the agreement.
Further as per the agreement, the complainant has
materially breached the said agreement by non-
payment of monies due towards the subject unit. This
material breach cunstrained the respondent to cancel
the buyer's agreemeqf and suffered losses due to the

blatant failure of t@Wlnant

viii. That the pgésent cg&ﬂ‘ﬁjnt cti?hprlses of untrue facts,
"f"-
concealmt uf mate::ial fqote and documents,

ground alone the

mtsreﬁres tation gmi hafl S
preser% 1a$ntisli bl%jb sf'l sed.
Copies of all' the i:"elia'.r.aei:1t dﬂc?uménts ha‘ve been filed and

placed on the rémrd. Thegia(uménpdity is not in dispute,
Hence, the cgmplamt can be deci-:ied on the basis of these

P, I"

undisputed dﬁcuments.

Jurisdiction of the authority =~
The authority has territorial as well as subject matter
jurisdiction to entertain the present complaint for the

following reasons.

E.l Territorial jurisdiction

Page 17 of 32 41 =33
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21. As per notification no. 1/92/2017-1TCP dated 14.12.2017
issued by Town and Country Planning Department, Haryana
the jurisdiction of Real Estate Regulatory Authority,
Gurugram shall be entire Gurugram District for all purpose
with offices situated in Gurugram. In the present case, the
project in question is situsfted within the planning area of

Gurugram District, theregtggthis authority has complete
- f‘j"" A

Section 11[4}{3} ofthe ﬁftt. 2431‘6 prn‘wdesmhat the promoter
shall be res mble to the allot&ee as i‘&r eement for sale.
Section 11( 33 k repmduﬂed as he Eﬂ

Section 1 I{#}fa} 4
Be responsible for aﬂgmmns sponsibilities and
functions under” the nrovisions. of this Act or the rules

and re;gu.'auuns 1ade Gunder or to the allottees

as per the-agr mtmn of
allottees, ;ﬂ the case m { F nce of all
the apartments, rm m case may be,
to the allottees,- or the-comm m& areas to the

association, of tﬂbﬂ‘ees or the com rm‘a#qhamy as
the case may be;

The provision of assured returns is part of the builder
buyer's agreement, as per clause 15 of the BBA
dated........ Accordingly, the promater is responsible
for all obligations/responsibilities and functions
including payment of assured returns as provided in
Builder Buyer’s Agreement.

Section 34-Functions of the Authority:

Page 18 of 32 +' 3%
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34(f) of the Act provides to ensure compliance of the
obligations cast upon the promoters, the allottees and
the real estate agents under this Act and the rules and
regulations made thereunder.

22. So, in view of the provisions of the Act quoted above, the

23

authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter
leaving aside compensation which is to be decided by the

adjudicating officer if pursm_i_eri by.the complainants at a later

b Ni,mxﬂf |
stage. o )
/o A4 AN
Findings on thgmhjectiun& ; ﬁ»ﬁwthe respondent

o

F.l ﬂhjectton ;regard’lng eutjtlemeq% yf DFC on ground of

cnmplainang bféipg lnvestgfh‘ ;-| |“ : j' .a E
The respondent has taken a stand i:hﬂ the ‘complainant is an
investor and not consumer, therefore, he is not entitled to the
protection of the Act. an_d ‘tﬁg,mb'y nut entitled to file the
complaint ur:ﬂer section 31 oi’ the Act. The respondent also
submitted that the preamble uf the Act states that the Act is
enacted to prntect ‘ﬂ'IE ihtere\s;gftcgr{;j\mééé of the real estate
sector, The authority observed that the respondent is correct
in stating that the Act is enacted to protect the interest of
consumers of the real estate sector. It is settled principle of

interpretation that preamble is an introduction of a statute

and states main aims & objects of enacting a statute but at the

Page 19 0f32+1=31
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24,

same time preamble cannot be used to defeat the enacting
provisions of the Act. Furthermore, it is pertinent to note that
any aggrieved person can file a complaint against the
promoter if the promoter contravenes or violates any
provisions of the Act or rules or regulations made
thereunder. Upon careful perusal of all the terms and

conditions of the aparupen('guye; s agreement, it is revealed

..........-n-JL

that the cumplamant is i

: ind he has paid total price of
Rs.46,64,720/- tu ghe pfoigﬁtermt\ﬁ'%ards purchase of an

apartment in thg rﬂ;ect;af the prumnten At this stage, it is

. >

important toist? s upo the on f‘%-m allottee under
p = $ p 11 m
the Act, the sameals r&prdduépd beldv‘r r r@dy reference:

“2(d) .ffﬂr;:ntt‘aaetiL relation to @ realestate pro;ect means
the persnﬁ@e@%& t, apartment or building, as the
case may be, has been allotte vhether as freehold
or leasehold) o iSe transferred by the promaoter,
and includes the persnri uﬂo subsequently acquires the
said aﬂgm t tﬁi@uﬁ s@“ , transfer or nﬂ&nvfse but does
not inc i \apartment or
bun‘ding as the case mnﬂ;e s given on rent;

In view of ah‘ove—hl&litmnt?d definition of. allnttee as well as

all the terms and condltmns of the apartment buyer's
agreement executed between promoter and complainant, it is
crystal clear that the complainant is allottee as the subject
unit was allotted to him by the promoter. The concept of

investor is not defined or referred in the Act. As per the
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definition given under section 2 of the Act, there will be
“promoter” and "allottee” and there cannot be a party having
a status of "investor”. The Maharashtra Real Estate Appellate
Tribunal in its order dated 29.01.2019 in appeal no.
0006000000010557 titled as M/s Srushti Sangam
Developers Pvt. Ltd. Vs. .S'arvapriya Leasing (P) Lts. And

anr. has also held that the gg?cept of investor is not defined

or referred in the Act.

the allottee being ﬁ*h#:nvésitéi*ts nﬁ‘t:'%n;itled to protection of
this Act also stﬁﬁdé-rejectai ,T- 'a. " ;1
F.II Obiectipn regan:ling potliplalnahf‘ in breach of
agreement l’ir nun invucatlnn ofarbﬂrdtiun'

The respundent submitted that the complaint is not

maintainable fﬂI’ th& masnn“'_ﬂiat thé,ﬂﬁreement contains an

-
\Fw-

arbitration clause whl‘ch ré'f'ers to the dispute resolution

mechanism to be Mt@'ihyﬁ; @é@ & the event of any
dispute and:’ihf:}_ :saﬁlg“' is reproduced below for the ready
reference: |

"29.1 All or any dispute arising out of or touching upon or
in relation to the terms of this Agreement or its
termination, including the interpretation and validity
therof and the respective rights and obligations of the
parties shall be settled amicably by mutual discussion
failing which the same shall be settled through
arbitration of a Sole Arbitrator to be appointed by the
Chairman of the Company. The Arbitration proceeding
shall be governed by the Arbitration & Conciliation Act,

Page 21 of 32 +1=J3

4

7
4,
—



HARERA
-4 GURUGRAM Complaint no. 1559 of 2019

1996, or any statutory amendments, modifications
thereof for the time being in force. The language of
Arbitration shall be English. The Arbitration proceeding
expenses shall be equally shared between the parties. The
venue of Arbitration shall be at New Delhi.”

26. The authority is of the opinion that the jurisdiction of the
authority cannot be fettered by the existence of an arbitration
clause in the buyer's agreement as it may be noted that
section 79 of the Act bars thejurisdich‘en of civil courts about
any matter which falls witl'ﬁn ﬂm purview of this authority, or
the Real Estate ﬁppel!h%e} ’f"r‘iﬁﬁnal. Thus, the intention to
render such d:spu:tes d’s n’&ﬂqanhf{aﬂé seems to be clear.
Also, section 83 of the ﬁr:t says thet th

J""J

shall be in addition to and hﬂt m dereg

prm»'istuns of this Act
-

of the provisions
of any other Iaw fer the time be}ng .u'[ force. Further, the
authority puts ne‘llanpe,.en catena of judgments of the Hon'ble
Supreme Court, particuf‘arl}u n Mﬁl Seeds Corporation
Limited v. M. Madhusudhan Redfdy&.-lnr (2012) 2 scc
506, wherem it has been held that the remedies provided
under the Censrfmer ’Pretetﬂen Act 5;; in eddltlen to and not
in derogation of the other laws in force, consequently the
authority would not be bound to refer parties to arbitration

even if the agreement between the parties had an arbitration

clause.
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27. Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and
ors, Consumer case no. 701 of 2015 decided on
13.07.2017, the National Consumer Disputes Redressal
Commission, New Delhi (NCDRC) has held that the
arbitration clause in agreements between the complainants

and builders could not circumscribe the jurisdiction of a
o '-. -
consumer. The relevant para}as jrﬁ reproduced below:
“49. Support to the above view is m'sa lent by Section 79 of the
recently enacted Real Estate (Regulation and Development)
Act, 2016 (for short "the Real Estate Act”). Section 79 of the
said Act reads as follows:- 7w N0
“79. Bar of jurisdiction - No civil court shall have
Jjurisdiction to entertain any suit or proceeding in
respect of any matter which the Authority or the
adjudicating officer or the Appellate Tribunal is
empowered by or under this Act to determine and
no injunction shall be granted by any court or
other authority in respect of any action taken or to
be taken in pursuance nf agy power conferred by
or under this Act. "=l V4
It can thus, be seen that the said pmwsfﬂn expressly ousts the
jurisdiction of the Civil Court in respect of any matter which
the Real Estate Regulatory Authority, established under Sub-
section (1) of Section 20 or the Adjudicating Officer, appointed
under Sub-section (1) of Section 71 or the Real Estate
Appellant Tribunal established under Section 43 of the Real
Estate Act, is empowered to determine. Hence, in view of the
binding dictum of the Hon'ble Supreme Court in A. Ayyaswamy
(supra), the matters/disputes, which the Authorities under the
Real Estate Act are empowered to decide, are non-arbitrable,
notwithstanding an Arbitration Agreement between the
parties to such matters, which, to a large extent, are similar to
the disputes falling for resolution under the Consumer Act.

"56. Consequently, we unhesitatingly reject the arguments on
behalf of the Builder and hold that an Arbitration Clause in
the afore-stated kind of Agreements between the
Complainants and the Builder cannot circumscribe the
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Jjurisdiction of a Consumer Fora, notwithstanding the
amendments made to Section 8 of the Arbitration Act.”

28. While considering the issue of maintainability of a complaint
before a consumer forum/commission in the fact of an
existing arbitration clause in the builder buyer agreement,
the hon'ble Supreme Court in case titled as M/s Emaar MGF
Land Ltd. V. Aftab Singh in revision petition no. 2629-
30/2018 in civil appeai nﬁ. 2.;3512-23513 0of 2017 decided
on 10.12.2018 has ughetd the aforesaid judgement of

] Y-

NCDRC and as prwided in Article 141 of the Constitution of
B ATV N\

India, the law declared by the Supreme Cﬂurt shall be binding
T

on all Cﬂl.ll‘ts w1th1n the terntury of India and accordingly, the
a 'l 1=

authority is bound hy the afuresaid view. The relevant para of
W=

the judgement passed by the Supreme Caurt is reproduced

N . T A b
'E REGY”
‘25. This Cuurt In the series ﬂf judgments as noticed
above considered the provisions of Consumer Protection
Act, 1986 as well as Arbitration Act, 1996 and laid down
that complaint under Consumer Protection Act being a
special remedy, despite there being an arbitration
agreement the proceedings before Consumer Forum have
to go on and no error committed by Consumer Forum on
rejecting the application. There is reason for not
interjecting proceedings under Consumer Protection Act
on the strength an arbitration agreement by Act, 1996.
The remedy under Consumer Protection Act is a remedy
provided to a consumer when there is a defect in any
goods or services. The complaint means any allegation in
writing made by a complainant has also been explained
in Section 2(c) of the Act. The remedy under the
Consumer Protection Act is confined to complaint by
consumer as defined under the Act for defect or

below:
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deficiencies caused by a service provider, the cheap and a
quick remedy has been provided to the consumer which is
the object and purpose of the Act as noticed above.”

29. Therefore, in view of the above judgements and considering

30.

the provisions of the Act, the authority is of the view that
complainant is well within their rights to seek a special
remedy available in a beneficial Act such as the Consumer
Protection Act and RERA Act, 2016 instead of going in for an
arbitration. Hence, we h@nﬁn& hesitation in holding that this
authority has the @u@é&f}ﬁﬁﬁdicﬂan to entertain the
complaint and that .tﬁe;ﬂispute- does not require to be
referred to a!,?bit:raﬁnn nertéezssar:ii-rl.jf. :

: -
Findings of authurﬂ;y ! l '

Relief Suuglﬁ b}’ ﬂla cnm@alnam ?gs / order declaring
the termmatmnt;iheﬂlegal e o f;‘,i

As per the counsel Fnri ;hédéf;l;r;‘[;u‘ﬁant, it was argued that
there is no sur:h prnmmn for cancelfannn of allotted unit in
BBA and thEPEfﬂI‘E the cam:el'!atmn of the allotted unit is not
as per law and the same is not bind’mg The complainant
deposited a sum of Rs.46,64,720/- against total sale
consideration of Rs.88,43,334/-. However, while sending
cancellation letter the respondent builder sent a cheque of

Rs.14,77,216/- and not deducting 10% of the total sale

consideration as per "The Haryana Real Estate Regulatory
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Authority Gurugram (Forfeiture of earnest money by the
builder) Regulations, 2018. The counsel for the respondent
submitted that on failure of the complainant to make
payment due on offer of possession of the unit, the
cancellation has rightly been ordered and after deduction of

earnest money, the cheque of necessary payment has been

31, : :‘..g-f_ ;,., the respondent has not
quﬁ?g{' Rs.14,77,216/- has
been refunded lf l;he ulutnis t;};b!a céq\ﬁeﬂqd and refund is to
be made nn% eaf(nest rn‘iqne?p @to] thé\ﬁﬁfﬁ of the total sale
conslderatinb ca’h be dEdurted Thé th_uJe 5.2 of buyer’s
agreement deals witl'rth& eat{neﬁt nmﬁe? }ﬁ'uch is reproduced

‘“.- f" . PR

as under: &) ‘_}‘f ,/"’
"*».,‘_f:_ R'i:ki,.ﬂ'

“That the E‘umpun ‘and the Allottee(s) hereby

ol e e?:i i 7 o el

as n‘re Earnest Money.”

As per clau% 5‘{&[—@Ei ﬁ'p_%n a€+'nest money has

been indicated to be 20% of the basic sale price which is
unreasonable and as has been held in various judgments of
this authority and also by Hon'ble Supreme Court only 10%
of the basic sale price is to be treated as earnest money and

this can be forfeited in the eventuality of cancellation of unit.
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Relief Sought by the complainant- Direct the respondent to
immediately handover the physical possession of the unit,

complete in all respects as per the terms and conditions of

the buyer’s agreement.

32. As per clause 7.1 of buyer agreement the possession was to

be handed over within a period of 42 months plus 6 months
grace period from thedﬁﬁmn of construction of the

block/tower in which the Saje! mace is located or execution of

*‘__"“-

this agreement #ﬂﬁehe?p;: le ial’e\g. 'E;lause 7.1 of the flat
buyer’s agreemept preﬂdes fqrqﬂand{‘rfg {i&'er possession and

the same is Tgmfueed b,eje\‘w f 'i _J i
r ¥ ! - ¥

“That the Company shall une’er normal circumstances,
complete the construction of Block in which the Said Space is
to be located within a period of 42 (forty-two)
months of the start of construction of Block/Tower in which
the said space is Allotted or execution of this Agreement
whichever is later with additional grace period of 6 (six)
months and subject to force majeure. In accordance with the
Plans and specifications seen and accepted by the Allottee(s)
subject to any such additions, deletions, alterations,
modifications in the layout plans, change in number,
dimensions, height, size, area or change of entire scheme,
which the.Company may consider or may be required by any
competent authority to be made in them or any of them. In
case, these changes are required after execution of the
Sale/Conveyance Deed, then in order to implement those, any
Supplementary Deed/Agreement, if necessary, shall be
executed and registered by the Company. In case the same are
warranted prior to the execution of the Sale/Conveyance
Deed, Company's intimation to the Allottee(s) shall be final &
binding upon the Allottee(s).”

33. The builder buyer's agreement is a pivotal legal document
which should ensure that the rights and liabilities of both
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34.

HARERA

builder/promoter and buyer/allottee are protected candidly.
Builder buyer's agreement lays down the terms that govern
the sale of different kinds of properties like residentials,
commercials etc. between the buyer and builder. It is in the
interest of both the parties to have a well-drafted agreement
which would thereby prutect the rights of both the builder

e mnt of a dispute that may

F i ?"-_-,

and buyer in the unfa,_ !

arise. It should be draﬁeﬂﬁnﬂ?e simple and unambiguous

language which /mb& Be qéég%yy@\a common man with

an ordinary Edgcgflarfal Wuu !”lf' should contain a
provision with regard to stipulated time of delivery of

possession o‘; ﬂ'iealtapa!\'tnﬁn% plgt uq BBﬁ@inL as the case may

be and the right. nf the buyer}'aligrfﬁ in case of delay in

il o H‘”e.-

possession of the uqm E REGY v
The authnrit%_hqf gﬂfe Hussissiun clause of the
agreement and observed tﬁt the pﬁ‘s’&ssinn has been
subjected tq aJJ_Idnds aff ter ?w ﬁn\q cqnditiuns of this

agreement. The drafting uf this clause and incorporation of
such conditions are not only vague and uncertain but so
heavily loaded in favour of the promoter and against the
allottee that even a single situation may make the possession

clause irrelevant for the purpose of allottee and the
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35.

commitment date for handing over possession loses its
meaning. If the said possession clause is read in entirety the
time period of handing over possession is only a tentative
period for completion of the construction of the flat in
question and the promoter is aiming to extend this time
period indefinitely on one eventuality or the other. Moreover,
the said clause is an :nﬁug_gg Blfquse wherein the numerous
approvals have been n‘iahtﬁmed for commencement of
construction a?}t‘hg;' :1 p val i sole liability of the
promoter for whf(y alléﬁgg mﬁmt 6rﬁl'L wed to suffer. It is
settled prnpasihan of law that one carmﬁt het the advantage
of his own aﬁlé\T}\e i?c ugatféﬁ'l k ms}ch clause in the
buyer's agreement by the pr&nat& is just to evade the

liability towards ﬂ-t:iély de!ﬁ?'&i’*y of--subjéct unit and to deprive
the allottee if t*ls Afht a%:rau;g Eﬁgzr #Iay in possession.
This is just to comment as to how ﬁé"buﬂ&r has misused his
dominant pnsmnn and Flra \c_lj.ylch /mlschltvnus clause in the
agreement and the allottee is left with no option but to sign
on the doted lines.

Admissibility of grace period: The promoter has proposed
to hand over the possession of the said flat within 42 months

from the date of start of construction of block/tower in which
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the said space allotted or execution of this agreement
whichever is later with additional grace period of 6 months.
However, the authority allows the grace period keeping in
view the fact that this grace period of 6 months is
unqualified/ unconditional and is sought for handing over of
possession.

Relief Sought by thgu_ ﬂm:plalnant- Initiate penal
proceedings against thmfg;ﬂg@ent for not registering the

The matter reg&dmg reﬁstratinn in tg%es where OC has been

applied prior to cnmmg into force of R is already sub-

judice. Acco }asu& of Hmn;r ' E} will be taken up
I L=

by the autho ty ﬂnﬂa the matter is détz’idbd by the Hon'ble

Supreme Court of lﬂdia, E REG

On cunmder? uf the ﬂ‘ﬁ.f:—fm.r?—gn? %vaili‘ble on record and

submissions ma h}r both the parties, the authority is
satisfied tha{ thg respm}dgnt iaztfpjﬁlcqrjn;aventinn of the
section 11(4)(a) of the Act b}r.nut handing over possession by
the due date as per the agreement. By virtue of clause 7.1 of
the flat buyer’'s agreement dated 11.05.2015, possession of
the booked unit was to be delivered within a period of 42

months plus 6 months grace period from the date of start of
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38.

construction of the particular tower in which the flat is
located or execution of agreement, whichever is later. As far
as grace period is concerned, the same is allowed for the
reasons quoted above. Therefore, the due date of handing
over possession is 11.05.2019. However, the complainant has
paid a sum of Rs.46,64 ?waagainst total sale consideration
of Rs.88,43,334/-. Also,zw%sgnding cancellation letter the
respondent builder sent@Me of Rs.14,77,216/- and not
deducting 10% pf:&:e t@ﬁf”‘ le é&ﬁ'ﬂgemnun as per "The
Haryana Rea{ "‘Estate‘ Rbguhfu} ﬁ’!}‘ﬁﬂﬂt}? Gurugram
(Forfeiture ?f e?rnest muney by ll:he bmltler] Regulations,

! .dl

2018. The a’ufﬁotity has ohpewed] _.;h respondent has
not shown an iie{ﬁls as huw a cheqﬁﬁ'ﬁf .14,77,216/- has
been refunded. If the uﬁ,p: 1& %9 be mncelled and refund is to
be made, unl; iﬁzﬁjm % of the total sale
consideratio ingly, the non-
compliance QF the mm{(‘latg-coqtai,ﬁgd{in: section 11(4) (a) &
(5) of the Act uﬁ th; part r;f tr;fres;;;nd.ent ils established.
Directions of the authority

Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure
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compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 34(f);

i. The cancellation of the allotted unit by the
respondent/builder vides order dated 22.10.2021 is
ordered to be set aside. A direction is given to the
respondent/bullder to receive remaining payment
against the unit ﬁ'bmlsﬁe cﬂmplalnant from the date the

same became due at the pvesmbed rate of interest.

ii. The cnmplau:fan; is-als& d.lureqtyd tu make payment of

same I;peq:,ame due aiung with mta'est I:ant the prescribed

rate of lntﬂrest and failing whlch ]raéal consequences

¢

I.u.

would faiiuw YL/
iii. These directions be mmplied.With by both the parties

within ﬁr@snnable pEl‘lﬂt‘l Y

39. Complaint st&nd‘s dlspnsed of
40. File be consigned to registry.

A"A! —'/
[Sali é/ umar) : !Eila}r Kamar Goyal)
mber = —Member
(Dr. K.K. Khandelwal)
Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 22.10.2021
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. Amended directions of the authority vide order dated
19.05.2022

Though, vide order dated 22.10.2021, passed by the authority
certain directions were issued but the same were found to be
not in consonance with the findings arrived at in para 37 of the
said order. So, the same led to filing an application by the
claimant for amending those directions so that the same be as
per the observations of the authority detailed in the order in
para 37. Thus, after hearing both the parties on 19.05.2022 and
considering the orders of the authority detailed in para 37, the
directions are hereby ordered to be amended/rectified as
under:

i. The respondent/promoter is directed to refund the amount i.e.
Rs. 46,64,720/- received from the complainant after deduction of
10% of the basic sale price of the subject unitand amount already
paid, if any.

ii. A period of 90 days is given to the respondents to comply with
the directions given in this order and failing which legal
consequences would follow,

iii. The amended/rectified order and date of its operation shall be
from the date of uploading of rectified/amended order. File be
consigned to the Registry.

e CRme—
(Vijay Kffimar Goyal) (Dr. KK Khandelwal)

Member Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 19.05.2022
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