‘ﬁ HARERA

GURUGM Complaint No. 957 DI'EI.::II‘S‘
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 957 of 2019
First date of hearing: 26.11.2019
Date of decision 13.05.2022

Sh. Sanjay Sharan 5/o Sh. Ishwar Sharan
R/o:-93/1, Sector 2-A, Gandhinagar, Gujrat-382007

Complainant
Versus
M/s BPTP Limited. k< Bl
Regd. Office at: M-11, Middl&ﬂircle. I;unnanght Circus,
New Delhi Respondent
CORAM:
Shri K.K. Khandelwal Chairman
Shri Vijay Kumar Goyal Member
APPEARANCE:
Sh. Sanjay Sharan Complainant in person
Sh. K.K. Kohli + Advocate for the complainant
5h. Venkat Rao Advocate for the respondent
ORDER
1. The present complaint = 'has' been filed by the

complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read
with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that

the promoter shall be responsible for all obligations,
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responsibilities and functions under the provision of the Act or

the Rules and regulations made there under or to the allottee as
per the agreement for sale executed inter se.
A. Unitand project related details
2. The particulars of unit details, sale consideration, the amount
paid by the complainant, date of proposed handing over the
possession, delay period; if any, have been detailed in the

following tabular form; =

Iy} oo sl e

| S.N. | Particulars ~ [ Details
1. | Nameofthe project -~ |"Park Generation”, Sector- 37-D,
" | Gurugram
2 -il'mject area. 7/lacres
3. | Nature of project Group housing complex |
4. |RERA  registered/not | Registered, vide registration no. 07
registered .l | of 2008 d:amd‘ 03.01.2018
8. |DTPC License no, ™ #3 ;-I ’?ﬂﬂﬂ | 94 of 2011 dated
. _dmd | 24.10.2011
Validity status 04.04:2025 . |04.04.2025
Name of licensee Super belts Pyt Cnuntrywid'e
Ltd and 4 others | Promoters Pyt
Ltd and 6 others
9. | Unit no. T6-1601, T-6 Tower
[4s per CRA]
10. | Unit measuring 1760 sq. ft.
[As per CRA]]
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11. | Date of execution of flat | not executed
buyer's agreement

12. | Application Form 18.11.2011
(page no. 58 of reply)

13. | Possession clause Clause 18 of application form

The Subject to Clause 42 herein or
any other circumstances not
anticipated and beyond control of |
the: Company and any
fﬁtrﬁmtsfresmctmns from any
{ courts/authorities and subject to the
- ;Applicam{sj having complied with
1 |all me.térms.and conditions of this
“ Pﬁgﬁﬁnei‘ﬁt and not being in default
under any of the provisions of this
Agreement Imtudmg but not limited
timely payment of each and every
instalment ~of the total Sale
Eﬂns}c},afatim; including DC Stamp
ﬂllr_v and ether charges and having
:umﬁiﬁed with all provisions,
formalities, documentation etc, as a
pea pﬁﬂ,ﬁﬁﬂd by the Cempany,
‘whether under ,this Agreement or
‘otherwise; from time to time, the
Company to hand over the
possession of the Flat to the
Applicant(s) within a period of 36
months from the date execution
of Flat Buyer's Agreement. The
Applicant(s) agrees and understands
that the Company shall be entitled to
a grace period of 180 (One Hundred
(and Eighty) days, after the expiry of
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[ 36 months, for finishing work & |
applying and  obtaining the
occupation certificate in respect of
the Colony from the concerned
authority. The Company shall give
Notice of Possession to the
Applicant{s) with regard to the
handing over of possession, and in
the event the Applicant(s) fails to
accept and take the possession of
‘thEr said Flat within 30 days of, the
e glcanls] shall be deemed to be
éﬁﬂuﬂiﬂn of the said Flat from the
P ﬂit’ﬁ!- lndlt:ated in the notice of
puﬂs’esﬂim and the said Flat shall
| remain at the risk and cost of the
Applicant(s).

14. | Due date of pcﬁ'&&ssmn Though cannot hE ascertain for lack
\} of executioh of /FBA but taken from

Clause 18 of ‘application form for

allotment as 18.01.2015.

17. | Total sale consideration --ﬂs;'ﬁ]z?;,?ﬂ?f-

[Ag per page na. 129 of reply)
18, | Total amount paid by the | Rs. 78,00,857/- (as per statement of
complainant account)

(As per page no. 129 of reply)
Rs. 75,57,876/-

(As per CRA)

19. | Occupation certificate 20.09.2019

[As per page no. 124 of reply
20 | Offer of Possession 26.10.2019
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l

[(As per page no. 126 of reply)

Facts of the complaint

L.

1.

11

3. The complainant has made the following submissions: -

That vide application dated 18.11.2011, the complainant applied
for booking of a flat in the pruject of respondent known as ‘Park
Generation’ sector 37-, gﬁﬁ%m A sum of Rs. 6,00,000/- was
paid as booking ammﬁfﬁfﬁq@@ae same led to allotment of unit
bearing no. T=E-16Eil mea’.surhrg 1760 sq. ft. in the above
mentioned project for_a tﬁt;] sai& :'.‘.11 consideration of Rs.
9123707 /- '

That as per the payment plan agreed upon between the parties,
the complainant stganed depnfitmgvaﬁqus amounts against the

'I..'

allotted unit. - w,af-',,-

g
______

It is the case uf c[:mpla[r_}a‘i?j ihit Ehqugh he paid as an when
demands a@m;ﬁt the nlﬂﬂtzed un[t ﬂepe raised but construction
of the project was not'going on asper the payment schedule, The
respondent failed to get executed any builder buyer agreement
despite a number of reminders. The flat buyer agreements
executed by other | buyers of the same project (which was
executed in case of T-1, T-2 & T-3) are one sided and at the time

of offer of possession, the builder would use similar tactics for

extracting extra money from the complainant
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IV.

VL

The complainant has paid all the installments on time and
deposited Rs. 75,57,876/- and the respondent in an endeavour
to extract money from allottees devised a payment plan under
which it linked more than 30% amount as an advance and rest
65% amount linked with the construction of super structure
only, of the total sale consideration to the timelines, which is not
dependent or co-related Yo the finishing of flat an internal
development of facﬂitieg, amenines and after taking the same,
the respondent has not hathered tqcnmplete the project.

The cumptamant has ;ppfhﬁg‘ﬂ'ﬁan tl;p,at although more than the
total cost ﬂfpﬁ;&ct has aiready hEEﬂ mali,sed by the builder but
the buyer would be asked to pay more as it can make demand
towards esealation cost and inceeased.in super area [Offer of
possession for same project &;r other tower (T-1, T-2, T-3) in
which builder denihmﬁ*ﬂ e&ml;ﬁﬂh cost & increased super area.
That keeping in view nEt!je @ail?@edm{n rk at the construction
site and false-pr:}nﬁses. it 1s-ev119nt t"tli_attthe respondent is not
only "COMMITTED TO' mmp!éﬁng the project in near future but
intends to exploit the period of delay as a means to escalate the
cost of project and realise unethical financial gains at the cost of
harassed buyers. This further compromises the interest of
buyers including him, who has spent his entire life's hard earned

savings in order to buy this home and stands at a crossroad to
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nowhere. The inconsistent and lethargic attitude displayed by

the respondent in the project, continues to cause him a great
financial loss and emotional distress.

VII.  That a period of more than 8 years has already expired and the
project is nowhere in completion. The complainant has paid
more than B0% of the sale consideration of the allotted unit and
intends to withdraw from the project and is d=seeking refund of
the amount deposited w{ﬂ"{@%‘respnnd&nt besides interest and
compensation. Yo

C. Relief sought by the mmphhthnh r

4. The complainant has sought fﬂlinwm g relief(s).

i Direct the respondent to refund tﬁa entire amount of
Rs.78,00,857 /= to the complainant.
ii.  Direct the respondent to pay I1tlgat[nn charges incurred by
the complainant on-account of ﬂ.ﬁs ‘case.
5. On the date of-hearing! the Authority explained to the

respondentfpromoter ‘about the' contraventions as alleged to
have been commniittéd in relation to séction 11(4) (a) of the Act
to plead gullty or not to plead guilty.
D. Reply by the respondent
6. The respondent contested the complaint on the following
grounds: -
I.  That the complainant has approached this authority for redressal

of the alleged grievances with unclean hands, ie, by not
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disclosing material facts pertaining to the case at hand and, by

distorting and/or misrepresenting the actual factual situation
with regard to several aspects. It is further submitted that the
hon’ble apex court in plethora of decisions has laid down strictly,
that a party approaching the court for any relief, must come with
clean hands, without concealment and/or misrepresentation of
material facts, as the same amounts to fraud not only against the

O N [T : :
i '%tnurt and in such situation, the

respondent but also ag air
complaint is liable t.ﬂr h;.l ﬂ;l]lSSE‘d at the threshold without any
further adjudwaﬁnn TEE’ reﬁﬁnudee.r has contented on the
following grounds:
¢ That the complainant h.ag m_isreprﬂsénted that a discount
was aglne'ed at the stage of bookingof the unit. However, it is
submitted. that as per the- ﬁﬂphﬂg application form, the
complainant Ti'a{lhng_ﬁe& Iar a 3 BHK + lifestyle room,
tentatively adfi;gaﬁlﬁnél?@ﬁq ﬁ; It is also pertinent to
point n_ﬁt at Ehis sﬁagé that at tl-'ne.time of booking, the BSP
for the unit chosen by the complainant was at Rs. 3765 per
sq. ft. and an inaugural discount of Rs. 200 per sg. ft and
hence the agreed BSP was at Rs. 3565 per sq. ft.
¢ The complainant has misrepresented that no allotment

letter has been issued and he got to know about his unit

through demand letter dated 10.08.2012. In this regard, it is
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submitted that he was well aware of the unit as per the

consent letter dated 13.07.2012 submitted by him. It is
further submitted that post his consent to unit T6-1601, a
formal allotment letter dated 19.12.2012 was also sent to
him. However, the said post was received back with the
remarks as the 'house was locked'.

+ It is pertinent tog m‘gl'_l;iu__n here that vide email dated
05.12.2012, cump;:lail}jﬁfﬁfﬁrmed the change of his mailing
address. However, thf. s;qmptmnant failed share any address
proof of the hﬁwﬁaﬂﬂraf?ﬁ.{i:qﬁeated by the respondent
vide 1t&ﬂmaﬂ dated 07. UEIEDIE It'is sometime in 2013 that
the cu%ﬁ?zﬁ_nant"siﬁ@mﬂ a proof af .t_l_'le_r new address so that
requisi.i;é;.ﬁh'mlgﬁ could have hE;i;]':ﬂHnE by the respondent
and the complainant was.informed about the change in
address vide emaﬂ g;ifggﬂ.i-ﬂ,?:'}q.znw. As a precautionary
practice, . the 'respondent dﬂﬁ mot change the mailing
address. withoutan address p,rnnf

¢ The cumpiamant has cnncealeﬂ the !ﬁct that against demand
dated 09.04.2013, he had issued cheques 20.04.2013 and
receipt was also issued by the respondent on same day
along with timely payment discount of 32,341.35. Out these
cheques, cheques to the tune of Rs.2,25,000 were drawn at

Corporation Bank. It pertinent to mention here that out of
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the said cheques, dishonoured one were returned to the
complainant along with the bank return memos dated
23.04.2013. He has concealed the fact that the he was duly
informed qua the same vide email dated 03.05.2013 along
with the bank return memos. The complainant was further
informed about the fact that the said cheques could not be
posted as they WEI‘E"qul'*St.ﬂﬁﬂﬂ cheques. The complainant

was requested to pﬁr?{ﬂﬁme 'Core banking cheques” or

_____

remit the pa_ﬂnent u:a online funds transfer. The
complainant was ;agafn. ‘reminded on 07.05.2013 of the fact
that the said ch&qﬁ;;s-cnu-jdl not be represented to the bank.
The Em'lftplﬂinant was again rf;.quiesheﬂ to provide the core
hankfn:i -';'h&qu&s for :”thEE ﬂﬂtstﬁ;ﬂiﬁlg amount while also
informi ng the cqmp[amim{"’ tﬁ‘ar the cheque bouncing
charges of Rs. Iﬂﬂi}l were a,’[sn ]!:a}fahle by him.

That from the above, it is very ‘well established, that the

complainant hﬂﬁ apprnal:hed, thi&autllurity with unclean hands by
distorting/ cencealing/ misrepresenting the relevant facts
pertaining to the case at hand. It is further submitted that the sole
intention of the complainant is to unjustly enrich himself at the
expense of the respondent by filing this frivolous complaint which

is nothing but gross abuse of the due process of law and the
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iil.

iv.

present complaint warrants dismissal without any further
adjudication.

That at the stage of entering into the agreement and raising vague
allegations and seeking baseless relief beyond the ambit of the
agreement, the complainant is blowing hot and cold at the same
time which is not permissible under law as the same is in
violation of the 'Doctrine qfﬂpmbate & Reprobate”. Therefore, in
light of the settled law, ﬂl%):a'g‘ﬂfﬁﬂught by the complainant in the
complaint under re pl}l”tﬂﬂ Iil%;im'graqtﬂd by this authority.

The parties hatd agmed ﬁnﬂaﬁ"ﬂ]e ﬂat buyer's agreement to
attempt at amicably ﬂﬁl:tling the matter and if the matter is not
settled amfﬂ:at_ltty-;_ to refer the matter for-arbitration. Admittedly,
the complainant has raised to dispute but did not take any step to
invoke arbitration.

That the pnssessiuﬁ'.l}ﬂﬂ'iE“l'iﬁiﬁu*&ﬁestiun had been delayed on
account of rgasons’ hey#nd t@& cénl;ﬁ‘ul ﬂf the respondent, It is
submitted that the cﬂnslructmn was affected on account of the
NGT order prohibiting construction (structural) activity of any
kind in the entire NCR by any person, private or government
authority. It was submitted that vide its order, NGT placed sudden
ban on the entry of diesel trucks more than ten years old and
ordered that no vehicle from outside or within Delhi would be

permitted to transport any construction material. Since the
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vi.

construction activities were suddenly stopped, after the lifting of
the ban, it took some time for mobilization of the work by various
agencies employed with the respondent.

Copies of all the relevant documents have been filed and placed
on the record. Their authenticity is not in dispute. Hence, the
complaint can be decided on the basis of these undisputed

documents and E.ubmissiun;s madﬂ by the parties.

E. Jurisdiction of the authnnty

E§ - a--'-'.-

7. The authority has Eﬂn':plete tecritorial and subject matter

E.l

E.ll

jurisdiction ta’atﬂumﬁhtelthﬁ pf&aﬁnt mmplamt for the reasons
given heluw S
Territorial |urisdlctlun

As per notification no. II‘JZIEUI‘?—IT{:‘.F dated 14.12.2017
issued by Town aﬁd Country Plannfng Department, Haryana the
jurisdiction of Hﬁryana_ Rea] Est.ate: Regulatory Authority,
Gurugram s_hall be entire Gurugram district for all purposes. In
the present case, the project in ﬁuestiun is situated within the
planning area of Gurugram district, Therefore, this authority has
complete territorial jurisdiction to deal with the present

complaint.

Subject-matter jurisdiction
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9. Section 11(4)(a) of the Act, 2016 provides that the promoter

shall be responsible to the allottee as per agreement for sale.

Section 11(4)(a) is reproduced as hereunder:

Section 11

(4) The promoter shall-

{a) be responsible for all obligations, responsibilfties and
SJunctions under the provisions of this Act or the rules and
regulations made thereunder or to the allottees as per the
agreement for sale, or to thé @ssociation of allottees, as the case
may be, till the cnnve;fhngq,p all. the apartments, plots or
buildings, as the case may@ﬁfj& nH‘pttees or the common areas

to the association of aﬂntﬁm m‘-ﬂge competent authority, as the
case may be;

Section 34-Funetions of Hm;hltﬁnpjgw

24(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Actand the rules and régitlations made thereunder.

10. So, in view of the provisions of the Act quoted above, the
authority has complete jurisdiction to decide the complaint
regarding non-compliance of ulérligﬁtinns by the promoter

5 AN
leaving aside compensation which is to be decided by the
adjudicating officer if pursued by the complainants at a later
stage.

11. Further, the authority has no hitch in proceeding with the
complaint and to grant a relief of refund in the present matter in
view of the judgement passed by the Hon'ble Apex Court in
Newtech Promoters and Developers Private Limited Vs State
of U.P. and Ors. 2021-2022(1) RCR (Civil), 357 reiterated in

case of M/s Sana Realtors Private Limited & other Vs Union of
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India & others SLP (Civil) No. 13005 of 2020 decided on

12.05.2022 wherein it has been laid down as under:

"86, From the scheme of the Act of which g detailed reference has
been made and taking note of power of adjudication delineated with
the regulatory authority and adjudicating officer, what finally culls
out 15 that although the Act indicates the distinct expressions like
‘refund’, “interest, ‘penalty’ and ‘compensation’, o confoint reading
af Sections 18 and 19 clearly manifests that when it comes to refund
of the amount, and interest on the refund amount, or directing
payment of interest for delayed delivery of possession, or penaity
and interest thereon, it iy the regulatory authority which has the
power to examine and ﬂwﬂt&ﬂu:mme of a complaint. At the
same time, when it comes to-a question of seeking the relief of
adjudging compensation g thereon under Sections 12, 14,

18 and 15, the m:t'juﬂl"::anng officer éxclusively has the power to
determine, keeping in ﬁ‘éuf' Mﬁﬁﬁ!ﬂ#ﬂﬂd!n& of Section 71 rewd
with Section 72 of H:m!cr. if the qn‘ju'ﬂfcqﬁnn under Sections 12, 14,

18 and 19 otherthan compensation as em':‘:mfgég_i if extended to the
adjudicating qﬂﬁc&r as prayed that, in m;r ‘View, may intend to
expand the ambit and scope of the powets \apd functions of the
ud;ud.fmtmg ﬂﬂi&r under Section 71 and tﬁm‘ would be against the

mandate of #ﬁﬂﬁﬁ 2076." |
12. Hence, in view of the authnr{tafive pronouncement of the

Hon'ble Suprefme’ Court ih the .casés mentioned above, the

authority has the ]urxsdittiﬁn to entertain a complaint seeking
refund of t!% a%lqmﬁ gr*&s%ﬂ; Iﬁ%mnunt

F. Findings on tjm objections raised by the respondent.

F.I Objection regarding complainants are in breach of agreement for
non-invocation of arbitration.

13. The respondent has raised an objection for not inveking arbitration
proceedings as per the provisions of application for allotment by sale
of residential flat dated 18.11.2011 which contains a provision

regarding initiation of arbitration proceedings in case of breach of

Page 14 of 20



i HARERA
- GURUGMM Complaint No. 957 of 2019

agreement. The following clause has been incorporated w.rt

arbitration in that document:

48,

All or any disputes arising out of or touching upon or in relation
to the terms of this Agreement including the interpretation and
validity of the terms thereof and the respective rights and
obligations of the Parties shall be settled amicably by mutual
discussion failing which the same shall be settied through
arhitration. The arbitration shall be governed by the Arbitration
and  Conciliation Act 1996 er any  statutory
amendments/modifications thereto for the time being force. The
arbitration proceedings shall be held at an appropriate location
in New Delhi by a Sole Arbitrator who shall be appointed by the
company. The applicant{s) hereby confirms that he/she shall
have or raise no objection to this appointment. The Courts at
New Delhi and Delhi high Court at New Delhi alone shall have
the jurisdiction in all matters arising out of/ touching and Jor
concerning the uapplication and or flat buyer's agreement
regardless of the place of execution of this application which is
deemed to be at New Delhi. *

14. The authority is of the opinion that the jurisdiction of the authority
cannot be fEttHEdaj}"-‘ﬂ‘lE' existence of afn'.é_rhin'aﬁun clause in the
application form as it.may be noted that section 79 of the Act bars the
jurisdiction of civil courts abbut @ny matter which falls within the
purview of this authority,.or the Real Estate Appellate Tribunal. Thus,
the intention to render stich 'dispute's as nnn—':irbitrabie seems to be
clear. Section 88 of the Act also provides: that the provisions of this Act
shall be in addition to and not in derogation of the provisions of any
other law for the time being in force, Further, the authority puts reliance
on catena of judgments of the Hon'ble Supreme Court, particularly
in National Seeds Corporation Limited v. M. Madhusudhan Reddy &
Anr. {2012) 2 SCC 506 and followed in case of Aftab Singh and ors. v,
Emaar MGF Land Ltd and ors, Consumer case no. 701 of 2015
decided on 13.07.2017, wherein it has been held that the remedies
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provided under the Consumer Protection Act are in addition to and not
in derogation of the other laws in force. Consequently, the authority
would not be bound to refer parties to arbitration even if the agreement
between the parties had an arbitration clause. Therefore, by applying

same analogy .the presence of arbitration clause could not be construed

to take away the jurisdiction of the authority.

15. Therefore, in view of the above judgements and considering the

E.

provision of the Act, the authority is of the view that complainant is well
within this right to seek a special remedy available in a beneficial Act
such as the Consumer FI:'DtEEIIIiD.I.'II ﬁ.t.:t..l"}BE and Act of 2016 instead of
going in for an arbitration. Heln.t%; we have no hesitation in holding that
this authority has the requisite juri.sﬁdicriﬂﬁ to entertain the complaint
and that the dispute does not require to be referred to arbitration
necessarily.
Findings on the relief sought by the éuﬁiﬁl&lhant.

E.l Direct the respondent to refund the entire amount of

Rs.78,00,857 /~to the complainant -
El  Direct the respondent th':'iﬂ_h}{ compensation fees incurred by
the complainant on account of this case.

16. Inis not dispulei';:thﬁt flat buyer agreement was not executed between

the parties with regard to the allotted unit. The application for
allotment of subject unit was moved by the complainant with the
respondent on 18.11.2011 and which led to allotment of the unit in
question to him and payments thereof against the total sale
consideration. So, in the absence of the due date for lack of execution of
the buyer’s agreement, reliance has to be placed on the terms and
condition mentioned in the application for the allotment annexure R-1
(page 52 of the reply). There is clause 18 of that application which
provides for a period of 36 months with a grace period of 180 days to
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complete the project and handover the possession of the allotted unit to

the allottee but from the date of execution of flat buyer agreement.
Since, that document did not see the light of the day, so relying upon
clause 18 of the application form for allotment for the subject unit, the
due date for completion of the project and handing over the possession
of the allotted unit is calculated as 18.01.2015 by adding a reasonable
period of 2 months for execution of buyer's agreement after allotment

of the unit. Though, after completion of the project and receipt of

occupation certificate on Eﬂﬂ
allotted unit has been offered- ﬁ?ﬁ‘ﬁ-’rﬂumplainant on 26.10.2019 but he
withdrew from the prufﬂct Hefﬂ:t:e-* tj:mrhpleﬂun by filling complaint on
12.03.2019. Keeping, i View “the fgl‘et ['hﬂt the allottee- -complainant
wishes to mmdvaw from the project and is det_nanding return of the

;:79',5: the offer of possession of the

amount received by the promaterin respect ofthe unit with interest on
his failure to complete or inability to give pessession of the unit in
accordance with thé‘-tannﬁf-l:-f agreement for sale or duly completed by
the date specified therein, mé.ﬁial;l;{erﬂﬁbv‘éred under section 18({1) of
the Act of 2016, |

buildings/towers where ailntted:unituf the Eﬂmplamant is situated was
received after filing of application by the complainant for return of the
amount received by the promoter on failure of promoter to complete or
unable to give possession of the unit in accordance with the terms of the
agreement for sale or duly completed by the date specified therein, The
complainant-allottee has already wished to withdraw from the project
and the allottee has become entitled his right under section 19(4) to

claim the refund of amount paid along with interest at prescribed rate
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from the promoter as he has failed to comply or unable to give

possession of the unit in accordance with the terms of agreement for
sale. Accordingly, the promoter is liable to return the amount received
by him from the allottee in respect of that unit with interest at the
prescribed rate
18. Then in the judgement of the Hon'ble Supreme Court of India in the
cases of Newtech Promoters and Developers Private Limited Vs
State of U.P. and Ors. (supra) reiterated in case of M/s Sana Realtors
Private Limited & other Vs uniui': ﬁf India & others SLP (Civil) No.
13005 of 2020 decided on IE’EFMIE was observed
25. The ungualified rg’g#t-aj‘tﬁe-nﬂaﬂe& to seek refund referred
Under Section 18f I}{u} ﬂmi fSEﬂ'ﬁﬂﬂ 19(4) of the Act is not
dependent on'any, contingencies ar snpufﬂtmns thereof. It appears
that the legislature has Eqnsdﬂuﬁy provided this right of refund on
demand as an unconditional absolute right to the allottee, if the
promoter fails to give possession of the'dpartment, plot or building
within the time .srr'p';i-'!q'ten" under e terms of the agreement
regardless of unforeseen eyeh_ts‘ gr.stay. orders of the Court/Tribunal,
which is in either way not attributable to ﬁw allottee/home buyer,
the promoter;is under an|ebligation to. refund the amount on
demand with interest at thé'mté'ﬁfeﬁ:ﬁbe’d by the State Government
including compensation in the manner provided under the Act with
the proviso that if the allottee does not wish to withdraw from the
project, he shall be entitled for interest for the period of delay till
handing over possession at the rate prescribed
19. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and
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regulations made thereunder or to the allottee as per agreement for
sale under section 11(4)(a). The promoter has failed to complete or
unable to give possession of the unit in accordance with the terms of
agreement for sale or duly completed by the date specified therein.
Accordingly, the promoter is liable to the allottee, as the allottee wishes
to withdraw from the project, without prejudice to any other remedy
available, to return the amount received by him in respect of the unit
with interest at such rate as may be prescribed.

This is without prejudice tu‘nng.mﬁetremedy available to the allottee
including compensation for W‘h&fﬂﬁ :'he may file an application for
adjudging compensation with ﬂ'ie a—djud‘lcatlng officer under section 71
read with section 31{1) of the Actof 2016:

.The authority hereby directs the promoter-te return the amount

received by him Le, Rs. 78,00,857 /-with-interest at the rate of 9.40%
(the State Bank of India highest marginal eust of lending rate (MCLR)
applicable as on date f"&@ﬁj:as_;prascrﬂ;jd'/ ufﬂ;.-i' rule 15 of the Haryana
Real Estate (Regulation and Dévelopmiént)-Rules, 2017 from the date of
each payment till the actual date of refund of the amount within the
timelines providediin rule 16 of the Haryara Rutes 2017 ibid

E.ll. Direct the respondent to pay litigation cost to the

complainant.

22. The complainant in the aforesaid relief is seeking reliel w.rt

compensation. Hon'ble Supreme Court of India, in case titled as M/s
Newtech Promoters and Developers Pvt. Ltd. V/s State of UP & Ors.
(Supra), has held that an allottee is entitled to claim compensation
under sections 12, 14, 18 and section 19 which is to be decided by the

adjudicating officer as per section 71 and the quantum of compensation
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shall be adjudged by the adjudicating officer having due regard to the

factors mentioned in section 72. Thus, the complainant is advised to
approach the adjudicating officer for seeking compensation.

F. Directions of the authority

23. Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of
obligations cast upon the prnmui'&r as per the function entrusted to the

authority under section 34 [f']
“‘“\.r' & ":,"

. The respundﬂnt{'prﬂn‘mtemiﬁd}rectéd to refund the entire amount
of Rs.78,00,857 /~ paid q;.r l:he epﬁ;ﬁ;qmms along with prescribed
rate of 1ntErF§ft-@ 9.40% p.a from t’.hE‘.d_a[E of each payment till
the actual date of refund of the deposited amount as per
provisions ofsection 18(1) of the Act féad with rule 15 & 16 of
the rules, 2017, >

ii. A period of 90 da}rs is given tnthia respundent to comply with the

directions gwm m ﬂ'lis ﬂrde_r Eu}ad, failing which legal

cnnsequence[swmﬂd:fnllnw.,. “DA

24, Complaint stands disposed of.

25. File be consigned to registry.

V- 5 (s
(Vijay Kumar Goyal) (Dr. K.K. Khandelwal)

Member Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 13.05.2022
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