HARERA

et GUHUGR@ Complaint No. 44 of 2019 Il
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 44 0f 2019
First date of hearing: 10.10.2019
Date of decision - 13.05.2022

Mrs. Sandal Jeet Kaur W/o Harwinder Singh
R/o: - 27/103D, Jwala Magar, Pandav Road, Shahdara,
Dethi-110032 Complainant

Versus
M/s BPTP Limited. Had
M/s Countrywide Promoter Pvt. Ltd.

Regd. Office at: M-11, Middle Circle, Connaught Circus,  Respondents
New Delhi ' § 0

CORAM:
Shri K.K. Khandelwal Chairman
Shri Vijay Kumar Goyal _ Member
APPEARANCE: N &
Sh. Mukul Sawanria : -~ "Advocate for the complainant
Sh. Venket Rao L Advocate for the respondents

ORDER
1. The presentcomplaint has been filed'by the complainant /allottee
under section 31 of the Real Estate (Regulation and
Development) Act, 2016 [in short, the Act) read with rule 28 of
the Haryana Real Estate (Regulation and Development) Rules,
2017 (in short, the Rules) for violation of section 11(4)(a) of the
Act wherein it is inter alia prescribed that the promoter shall be

responsible for all obligations, responsibilities and functions
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under the provision of the Act or the Rules and regulations made

Complaint No. 44 of 2019

there under or to the allottee as per the agreement for sale

executed inter se.

A.  Unit and project related details
2. The particulars of unit details, sale consideration, the amount
paid by the complainant, date of proposed handing over the
possession, delay periqd,_'i_fl any, have been detailed in the
following tahu]arfunn* “‘;‘
S.N. | Particulars ﬁt';-if;“
1. |Name of the pm;a-::t ""'.I‘*eeFFEE Sectﬂr 102, Gurugram
4. |RERA  registéred/not| Registered
registered 1 129902017 dated 13.10.2017
8. |DTPCLicenséno, | | |83 bf 2008 dnuid 94 of 2011 dated
\ - |05.04 agaa«- /| 24.10.2011
Validity status " -, - %4#;4{:3; 04.04.2025
‘Name of licensee | SUPER_ BELTS | SUPER BELTS
PYT! ETD amd 3 | PVT. LTD and 3
|.others others
Area . 23.18 acres | 19.74 acres
% | Unitne, T-23-301, Tower23
[As per page no. 22 of complaint]
10. | Unit measuring 1691 sq. ft.
| [As per page no. 22 of complaint]
11 | Allotment Letter 07.12.2012
11. | Date of execution of flat | 06.03.2013

buyer's agreement
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(Page no. 15 of complaint)

13.

Possession clause

jhe -Said Commitment Period for ‘

. ':Lﬁ "‘cnmmument Period” shall
; mean aub}ect to, Force Majeure ‘

inclu

' ngﬂe?‘)}' pzij;t of this Agreement, ‘

5. Possession

5.1 The Seller/Confirming Party
proposes to offer possession of
the Unit to the Purchaser(s)
within e Commitment Period.
The Seller/Confirming Party shall
be additionally entitled to a Grace
Period of 10 days after the expiry of

tpng offer of possession of the
d-Unit.

circumstanees; intervention of
statutory authorities and
Purchaser(s) = having  timely
complied’ with all its obligations,
[formalities’ or documentation, as

pr’éﬂrérjbeﬂfrequested by ‘
Seller/Confirming Party, under this
&grggment and not being in default

ng but not limited to the
timely payment of instalments of
the sale consideration as per the
payment plan opted, Development
Charges (DC). Stamp duty and
other charges, the
Seller /Confirming Party shall offer
the possession of the Unit to the
Purchaser(s) within a period of
4% months from the date of
sanction of the building plan or
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| ~execution of Flat Buyer's|
Agreement, whichever is later.
14. | Due date of possession 06.09.2017
(calculated from the execution of
BBA)
17, | Total sale consideration | Rs. EE??,TEG;-
[As per page no. 23 of complaint]
18. | Total amount paid by the | Rs. 82,20,191/-
complainant A {.&5 alleged by the complainant)
19. | Occupation certificate '-;'-.:-.glmhtained
20 | Offer of Possession ﬁ'ﬂf#ﬂ'&’?ﬂﬂ \
=4 MRE
B. Facts of the complaint | S

3. The complainant has made the fn]]uwmg siubmissions; -

That on 13.08.2012, ﬂremmplmpant applied for allotment of a

residential unit in the prﬂject u[""respundents known as ‘Terra’

being developed by themin sﬁf.:,l Qﬁﬁiju;ugram, A unit bearing no.

T-23-301 measuring 1691sq Ft. was ‘allutted to her for a total sale

of consideration of Rs. 88777 5{];"

That a flat buyer agreement dated 06.03.2013 was executed

between the parties with regard to the unit. As per the terms and

condition of that agreement, it was agreed between the parties

that if the respondents fail to offer the possession of the said

flat/unit to her within the commitment period (42 months) and
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11,

VL

after expiry of grace period (180 days) thereof, they shall be
liable to pay compensation @ Rs.5 per sq. feet per month
calculated on super built up area of unit/flat for every month of
delay.

That from 22.08.2012 to 23.11.2016, the complainant has made
regular payments to the respondents, as per their payment

request/demands. It is subm{r;u'fi _thai the complainant has paid a total

sum of Rs. 82, 20,191. ﬁw.fq.,-;

*"i‘.r'u

That the respundnnts dld ﬂi::t cnmply with the terms and

i,

...I1

condition of the agraement‘rﬁ:y .Emted to offer possession of the
flat /unit to ﬂWﬂmpIamant wil:hfn r:ﬂmhlitmentjagm:d period of
42 months i.e; tll ﬁth'Scptamher,jzﬂ 16 and also in grace period
of further IBEI days f.e. till 06.03.2017 -

That since I.!h,e reﬁ’pgudehts Mﬁ? "perform their part of
agreement, so the" m;lmpl’alﬁ W forced to live in a rented
accmnmudagpma mi@ hérimi:]y iihlfshmis also paying regularly
interest to the hank, on the amount pzud to the respondents
through loan-account loan -ac::m.’mt ‘No.'607936859, running in
HDFC Bank. Therefore, the complainant is facing great financial
loss and injury and also mental disturbance in her life,

That the respondents are withholding the hard earn money of Rs.
Bz, 20,191.50/- of the complainant since 06.03.2017. Therefore,

the complainant is also entitled to interest w.e.f. 06.03.2017 till
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the date of realization of the total amount mentioned herein the

complaint. The respondents are also liable to pay damages,
compensation, interest pendent lite, loss suffered by her and cost
of litigation to her.

VIL. That the complainant inquired about the status of construction
and other development work to be carried out by the respondents
but they never shared any such information which is gross
violation of Sec 19(2) bEﬁ'ﬂ"Eﬁ!E
C. Relief snuglrl: h}' tﬁ"e chémpj,alnant*

Direct the rmpundent; tu r@ttim “'siﬁe« ;:hnmderatinn sum of Rs.
82,20,191/- towards the principle amount ﬂhng with interest w.e.f.
06.03.2017 till the date of realization of the amount.

4. On the date 'of hearing the Authority explained to the
respondent/promoters about the mntra_ve_ﬂﬁphs as alleged to have
been committed in réldtion to section 1 i'{ﬂ-_[a] of the Act to plead guilty
or not to plead guilty. >

D.  Reply by the respondents

5. The respondents contested the mmplﬁi};t_u:n :_t_hn?:-fulluwing grounds: -

i. Thatthe cumt:—léinaht has épﬁfﬁacﬁéﬂ ’EHis authority for redressal
of the alleged grievances with unclean hands, i.e., by not disclosin g
material facts pertaining to the case at hand and, by distorting
and /or misrepresenting the actual factual situation with regard to

several aspects. It is further submitted that the hon'ble apex court

in plethora of decisions has laid down strictly, that a party
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approaching the court for any relief, must come with clean hands,

without concealment and /or misrepresentation of material facts,
as the same amounts to fraud not only against the respondents but
also against the court and in such situation, the complaint is liable
to be dismissed at the threshold without any further adjudication.
The respondents have contented on the following grounds:
¢ That the cnmp]ainaut'a[ppruached the respondents through a
broker, namely "thﬁf?bﬂ:a Pvt. Ltd." after conducting due
diligence of the r&lavgni‘ re};ﬂts;ate geographical market and
after ascprraininﬂ" thﬁ ﬂhﬁ'imai wyiability of the same, It is
further submltted thal.' cnmplamaut is an investor and has
hnﬂked the unitin question tn g{ietﬂ gaﬂ‘rful returns by selling
the salﬁe‘jn l'hﬁ open IhaikEt Hﬁj'.gayér due to the ongoing
slump in mere;;}] estat& mark{; fh &tumpIainant has filed the
complaint to wngg]E out ;Eflhe agreement.
¢ Itis sulim:&eci thal‘-‘l;hé complainant made several defaults in
maklngtimelj,r p;.}"l;ﬁ;; t;a;,aresult t’hﬂl‘Eﬂf respondents had
to issue reminder letters for payment of the outstanding
amounts.
+ That the complainant has concealed the fact that she herself
committed defaults in making timely payments of various

installments within the stipulated time despite having clearly

agreed that timely payment is the essence of the agreement.
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iil.

v,

A number of reminders dated 13.01.2013, 04.02.2013,
07.03.2013, 25.11.2013, 26.12.2013, 28.04.2014,
19.12.2017, 16.02.2018, 16.04.2018, lastly on 18.08.2018
(annexures R-4, R-8, R-9, R-10, R-11, R-13, R-15, and R-16)
respectively, were issued to make payment of the amount
due but without any positive result,

From the above, it is very w&@l Estah!ished that the complainant
LNt

has approached this autherity ﬁ,’fm unclean hands by distorting/
concealing/ misreprﬁen}niﬁ% g‘#rﬂevant facts pertaining to the
case at hand. |t is f“urthﬁer Euf:lm’&heﬂ fhat the sole intention of the
complainant is to unjusﬂy enrich herself at the expense of the
respondents by filing this frivolous comiplaint which is nothing
but gross ﬁbﬁsé. of the due progess uf law and the complaint
warrants dismissal without any furtheradjudication.
That at the stage of entertng’vﬁzm the agreement and raising vague
allegations and ﬁeejttng 'H!:.gﬁ %55 b? {fs &y-::-nd the ambit of the
agreement, the cr::rnplamant is hlqwmg hot and cold at the same
time which isnot permissible 'r.mdgr'law'as the same is in violation
of the 'Doctrine of Aprobate & Reprobate”. Therefore, in light of the
settled law, the relief sought by the complainant in the complaint
cannot be granted by this authority.

That agreements that were executed prior to implementation of

the Act of 2016 and rules shall be binding on the parties and cannot

Page B of 20



HARERA
v v GUEUGW Complaint No. 44 of 2019

vi.

vii.

be reopened. Thus, both the parties being signatory to a duly
documented FBA executed by the complainant out of her own free
will and without any undue influence or coercion are bound by the
terms and conditions so agreed between them.

The parties had agreed under the flat buyer's agreement to attem pt
at amicably settle the matter and if the matter is not settled
amicably, to refer the matter f-:rr arbitration. Admittedly, the
complainant has raised tﬁ“ﬁ;ppte but did not take any step to
invoke arbitration. PIUTIN

That the respundant-g Haw'e rhegn regu!arly informing the
complainant, aliu'.lut the: stati.is é;i' the ;trajfcrt through emails. But,
despite that she falted to pay l'he am&hﬁt due. Despite financial
constraints ahtl‘ withdrawal of several dllottees from the project,
the respondents a pp]l&d for uccupafmn certificate of the project on
18.01.2021, thus, aII thjs stiows I;h’at the respondents are not at
fault. Rather it is the complainant who wants to take advantage of
her own wrongs and ﬁer_&kil:g I."Eﬁ.!.ll[l n__f' thle é_..m[:-u nt without paying
the amount due and taking pin:a-s'ésﬁ:iﬂ.n of the allotted unit.

Copies of all the relevant documents have been filed and placed on
the record. Their authenticity is not in dispute. Hence, the

complaint can be decided on the basis of these undisputed

documents and submissions made by the parties,

E. Jurisdiction of the authority
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6. The authority has complete territorial and subject matter

E.ll

jurisdiction to adjudicate the present complaint for the reasons
given below,

Territorial jurisdiction
As per notification ne. 1,/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, Haryana the
jurisdiction of Haryana Real Estate Regulatory Authority,

Gurugram shall be entire Gu ugram district for all purposes. In

e R e
et b =

T e b

the present case, the pmjf:r,:’!: in question is situated within the
planning area ufﬂufug_ram district. Therefore, this authority has
complete territorial fﬁrisdiclﬂnn to deal with the present

complaint.| =

. 1

Subject-matter jurisdiction &
Section 1 1[4j{fa;i ﬁihﬁd,ﬁﬂ}ﬂpf@ﬁés that the promoter shall

- 1) “:':-_-.:‘- v
be responsible to the dllottee as-per agreement for sale. Section

11(4)(a) is reproduced as heretinder:
Section 11

(4) The promoter.shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions af this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case ma 1y be, to the
allottees, or the comman areas to the association of allottess or the
competent authority, as the case may be;

Section 34-Functions of the Authority:
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34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

9. So, inview of the provisions of the Act quoted above, the authority

has complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside
compensation which is to be decided by the adjudicating officer if
pursued by the complainants at a later stage.

10. Further, the aumurity lgaa ILE hitch in proceeding with the
complaint and to gran@ﬁ%frefu nd in the present matter in
view of the ;uﬁgmﬁmtﬁaﬂd -bj_;’ ‘the Hon'ble Apex Court in
Newtech Prqhmtirs aﬂdﬂﬁﬁﬁﬂfs%ﬂe Limited Vs State of
U.P. and Ors: 2#21-3922{1 ) m:n {cn:il} 35? reiterated in case
of M/s Sana Realtors Private I.a‘mfte_r.f &_ﬂ_ther Vs Union of India
& others SLP (Civil) No, 13005 of 2020 decided on 12.05.2022
wherein it has b &Enia;iddav;'nasﬂnjier

86, From ﬁdgem%nf f q'ﬂmfed reference has
been made ﬂn delineated with
the regulatory authori r% nﬂ’ﬂﬂ?cer what finally culls
out {5 that altheugh the, .nli.‘t indieates,the distinet expressions like
‘refund’, ‘interest, panalty’ and mp!pmsﬂﬂnn d confoint reading of
Sections 18 and 19 clearly manifests that when it comes to refund of
the amount, and interest on the refund amount, or directing payment
of interest for delayed delivery of possession, or penalty and interest
thereon, it is the regulatory authority which has the power to
examine and determine the outcome of a complaint. At the same time,
when it comes to a gquestion of seeking the relief of adjudging
compensation and interest thereon under Sections 12, 14, 18 and 19,
the adjudicating officer exclusively has the power to delermine
keeping in view the collective reading of Section 71 read with Section
72 of the Act. if the adjudication under Sections 12, 14, 18 and 19
other than compensation as envisaged, if extended to the
adjudicating officer as prayed that, in our view, may intend to expand
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the ambit and scope of the powers and functions of the adjudicating
afficer under Section 71 and that would be against the mandate af

the Act 2018."

11. Hence, in view of the authoritative pronouncement of the
Hon'ble Supreme Court in the cases mentioned above, the
authority has the jurisdiction to entertain a complaint seeking

refund of the amount and interest on that amount.

F.  Findings on the objections raised by the respondents.

F.1 Objection regarding: ju::hdjﬂlnu of authority w.rt. buyer's
agreement executed. pHﬁrrrta mmlng into force of the Act.
12. The contention of the respﬂntfanu is that'authority is deprived of the

jurisdiction to go inte the m‘tm*prétatiun of, or rights of the parties inter-
se in accordance jwith the apar’m'rent huym"s agreement executed
between the pame&mnd no agreamen; for sal;e aalreferred to under the
provisions of the Ai:t orthe saui rules has:beghmcuted inter se parties.
The authority is of tl're \iiew_thaf the Act nnwhere provides, nor can be so
construed, that all preﬁaﬁs‘aﬁfééﬁiﬁﬁfﬁ will be re-written after coming
into force of the Act. Therefore, &m _provisions of the Act, rules and
agreement have to Hafead ﬁd h‘lférﬁrﬂteﬁ h‘hrmupmusiy However, if the
Act has provided fordealing with certain specific provisions/situation in
a specific/particular- manner, then-that situation will be dealt with in
accordance with the Act and the rules after the date of coming into force
of the Act and the rules. The numerous provisions of the Act save the
provisions of the agreements made between the buyers and sellers. The
said contention has been upheld in the landmark judgment of Neelkamal
Realtors Suburban Pvt. Ltd. Vs. UOI and others, (W.P 2737 of 2017)
decided on 06.12.2017 which provides as under:
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"119. Under the provisions of Section 18, the delay in handing
over the possession would be counted from the date mentioned in
the agreement for sale enterad into by the promoter and the
alfottee prior to its registration under RERA. Under the provisions
of RERA, the promoter is given a facility to revise the date of
completion of project and declare the same under Section 4. The
RERA does not contemplate rewriting of contrace between the flat
purchaser and the promaoter....

122, We have already discussed that above stated provisions af
the RERA are not retrospective in nature, They may to some extent
be having a retroactive or quasi retroactive effect but then on that
ground the validity of the provisions of RERA cannot be
challenged. The Parligment Is.competent enough to legislate law
having retrospective or retrobetive’ effect. A law can be even
framed to affect _ﬂ:bsfsﬁ CEXShng Fontractual rights between

the parties in the larger pabi € ‘ We do not have any doubt
in our mind that the R as-bean. framed in the larger public

submitted its detafledTeports® | N, -

il §

13. Further, in appeal um«},lﬁ of2019 titled as M:Igh%re Developer Pvt. Ltd.
Vs. Ishwer Singh Dﬂh!ya, in order dé'l’ted-l?J .":.‘&2&19 the Haryana Real
Estate Appellate Tribinal has observed- )&
"34. Thus, &eﬁfy"ﬁ:ﬂm our _qgﬁjﬁiﬂ{iussﬁnn, we are of

the cansr‘dereﬁmq;&ﬂ‘no:l owisions of the Act are quasi
T ] P o ' -

retroactive to mmﬁ&t in Wu}_)ﬁm’und will be gpplicable

- Sem et cLTEBTIEEred inlo gre lor i

e g:; [ delay in the

s per and conditions of

the agreement far;:'sn?‘a_' the-allottea shall \be ‘entitled to the

Interest/delaped passession charges on the reasonable rate of

interest as provided in Rule 15 of the rules and one sided, unfair

and unreasonable rate of compensation mentioned in the
agreement for sale (s liable to be ignored.”

14. The agreements are sacrosanct save and except for the provisions which
have been abrogated by the Act itself Further, it is noted that the builder-
buyer agreements have been executed in the manner that there is no
scope left to the allottee to negotiate any of the clauses contained therein,
Therefore, the authority is of the view that the charges payable under
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various heads shall be payable as per the agreed terms and conditions of

the agreement subject to the condition that the same are in accordance
with the plans/permissions approved by the respective
departments/competent authorities and are not in contravention of any
other Act, rules, statutes, instructions, directions issued thereunder and
are not unreasonable or exorbitant in nature.

F. Il Objection regarding complainants are in breach of agreement for non-
invocation of arbitration.

15. The respondents have raised awabjectwn for not invoking arbitration
proceedings as per the prn‘ﬂﬁi@aﬁ.’hf flat buyer's agreement which
contains a provision :Egafﬂlng_ihjggtlm of. arbitration proceedings in

case of breach ,ﬁf ‘HEFEEmEtIL 'ﬂ;\{ﬁ‘ﬂﬂwmg clause has been

incorporated w. r,t El;'bftratinn in'the j:-uyer s a@r&ement
I |

17 MM&R&&MMM&HM

All or any disputes arising out of or touching upon or in relation
to the terms of this Agreement including the interpretation and
validity of the terms thereof and the respective rights and
obligations of the Parties shall be settled amicably by mutual
discussion falling which the same shall be settled through
arbitration. The arbitration shall be governed by the Arbitration
and Concifiation  Act, 1996 or any  statutory
amendments/modifications thereto for the time being force. The
arbitration proceedings shall be held at an appropriate locotion
in New Delhi by a Sole Arbitrator who shall be appointed by the
Managing Director af the seller and whose decision shall ke final
and binding upon the parties. The Purchaser(s) hereby confirms
that he shall have no objection to this appointment of the Sole
Arbitrator by the Managing Director of the Seller, even If the
person so appointed, as a Sole Arbitrator, is an employee or
advocate of the Seller/Confirming Party or is otherwise connected
to the Seller/ Canfirming Party and the Purchaser(s) confirms
that notwithstanding such relationship/connection, the
Purchaser(s) shall have no doubts as to the independence or
impartially of the said Sole Arbitrator.....”
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16. The authority is of the opinion that the jurisdiction of the autharity cannot

be fettered by the existence of an arbitration clause in the buyer's
4greement as it may be noted that section 79 of the Act bars the
Jurisdiction of civil courts about any matter which falls within the
purview of this authority, or the Real Estate Appellate Tribunal. Thus, the
intention to render such disputes as non-arbitrable seems to be clear.
Section 88 of the Act also provides that the provisions of this Act shall be
in addition to and not in derogationof the provisions of any other law for
the time being in force, Further. ﬂﬁ‘ﬁ&mnrity puts reliance on catena of
judgments of the Hon'ble Supmrfﬁt:ﬁmn particularly in National Seeds
Corporation Limited w M:Mad&u.smhm Rmdy & Anr. (2012) 2 Scc
506 and followed in case uf’ﬂﬂﬂhﬁ‘mgﬂrﬂnﬂ ors.v. Emaar MGF Land Ltd
and ors., Consumer. case no. 701 of 2015 dem:ied on 13.07.2017,
wherein it has been held th at the remediesp rmuﬂaﬂ under the Consumer
Protection Act are h:: a.ddjuun to and Aot in ﬂe‘@@uﬂn of the other laws
in force, consequently the | authority would nu?he bound to refer parties
to arbitration even if the agreement between the parties had an
arbitration clause, Therefore, hy. apphqngsame analogy the presence of
arbitration clause could not be eonstrued 10 take away the jurisdiction of
the authority.

17. Therefore, in view of the above judgements and considering the
provision of the Act, the authority is of the view that complainant is well
within her rights to seek a special remedy available in a beneficial Act
such as the Consumer Protection Act,1986 and Act of 2016 instead of
going in for an arbitration. Hence, we have no hesitation in holding that

this authority has the requisite jurisdiction to entertain the complaint
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and that the dispute does not require to be referred to arbitration

necessarily.

Findings on the relief sought by the complainant.

E.1 Direct the respondents to return sale consideration sum of Rs.

B2,20,191/- towards the principle amount along with interest w.e.f.
06.03.2017 till the date of realization.

18. In the present complaint, the complainant intend to withdraw

from the project and is seeking return of the amount paid by her in respect
of subject apartment along withi terestat the prescribed rate as provided
48 o e

under section 18(1) of the ActiSection 18(1) of the Act is reproduced

15
ol .'_\d"l".l .

below for ready reference,~ /||,

‘Section 18: - Retursi of amount and compensation

18(1). If the promioter fails mf:umpi!'i}e or is unable to give possession of
an apartment, piot, gr building.- . -

(a) in accordancewith the terms bf tﬁui' agreement far sale or, as the case
may be, duly compléted by the date specified therein; or
(b) due to discontinuance of his business as a-developer on account of
suspension or revoeatien of the regiseration under this Act or for any
other reason, i eyt Al
. " REOY )
he shall be liable on dentand :& the allottees, in case the allottes wishes
to withdraw fram.the project. wa‘r.gnu; udice to any other remedy
available, to return the amount mfmyh&r in respect of that
apartment, plot, building, as the case may be, with interest at such
rate as may be pmmbeﬂ In this behalf inefuding compensation in the
manner as provided under this Ack;

i

Provided that where an allottee does not intend to withdraw from the

project, he shall be paid, by the promoter, interest for every month of defay.

till the handing over of the possession, at such rate us may be prescribed *
(Emphasis supplied)

19. Clause 5.1 along with 1.6 of the agreement to sell provides for handing

over of possession and is reproduced below:
3.1 The Seller/Confirming Party proposes to affer

possession of the Unit to the Purchaser(s) within e
Commitment Period. The Seller/Confirming Party shall be

Page 16 of 20



HARERA
2 GURUGRAM Complaint No. 44 of 2019 ]

additionally entitled to a Grace Period of 10 days after the
expiry of the said Commitment Period for ma king offer of
possession of the said Unit

1.6 "Commitment Period" shall mean, subject to, Force
Majeure  circumstances; intervention of statutory
authorities and Purchaser(s) having timely complied with
all its obligations, formalities or documentation, as
prescribed/requested by Seller/Confirming Party, under
this Agreement and not being in default under ony part of
this Agreement, including but not limited to the timely
payment of instalments of the sale consideration as per the
payment plan opted, Development Charges (D(), Stamp
duty and other charges, the Seller/Confirming Party shall
affer the possessioh af the Uit to the Purchaser(s) within
a period of 42 nmt&?m the date of sanction of the
building plan or ‘efeeutioniof Flat Buyer's Agreement,
whichever is luters R |

20. Atthe outset, it is reigtraqbiu* commenton the preset possession clause
F oagy " gl e i

of the agreement g‘!ﬁgsﬁ ﬂhg_puﬁﬂmﬁﬁaﬂheen subjected to but

subject to force mgj;!;yr' : pulh‘.ﬂife.ll di;@:ﬁanéﬁ%icumsmnces cash flow
mismatch and reason Iyleyugd'tﬁe 'mnt:;'ui.?fﬂl_:lf_hﬂpxpany. The drafting of
this clause and im:i:jff%_ﬁ“nra_ﬁun of such conditions are not only vague and
uncertain but so heavily loaded in favour of thé promoters and against
the allottees that even asiﬁgl?ﬁgiefa hj.tﬁ'ﬁ’_s,%hﬁ:falluttee in making payment
as per the plan n],ayj_,rnab.u; fﬁe'ﬁdﬁps;m_n clause irrelevant for the
purpose of allottges and the ‘commitnient date for handing over
possession loses its meaning. The incorporation of such clause in the

agreement to sell b?tﬂé“ﬁiﬁrﬁuﬁré‘ﬁf&]&ﬂ to evade the liability towards
timely delivery of subject unit and to deprive the allottees of his right
accruing after delay in possession. This is just to comment as to how the
builder has misused their dominant position and drafted such
mischievous clause in the agreement and the allottees are left with no

option but to sign on the dotted lines.
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21. Admissibility of refund along with prescribed rate of interest: The

complainant is seeking refund the amount paid by her at the rate of 18%
p.a. However, allottee intends to withdraw from the project and is
seeking refund of the amount paid by her in respect of the subject unit

with interest at prescribed rate as provided under rule 15 of the rules.

Rule 15 has been reproduced as under:

Rule 15. Prescribed rate nﬂnﬁmﬁt [Proviso to section 12, section 18

and sub-section (4) and ﬁijnf section 19]

(1) For the purpose of pravis B0 section 12; section 18; and sub-
sections (4) and ( ?fk‘qﬂ" i 19, the “interest at the rate
prescribed” shall-ie tha j’:p;g Hunl.'ﬂf .’ndra highest marginal cost

of lending ragé &ﬂ
Provided thdt in Ed.s.e t?:a Sm&é"ﬂ:mﬁm \India marginal cost of
.rﬂnﬂ'mg?até [MCLR) s notin’ use, it .(g:.rﬂ' be replaced by such
benchmark lending rates which the Stags Bank of India may fix

from timie to time for Jendtrfg-m the general pub]‘.‘r
22, The legislature m its wisdom in the,-suh:iurdinété legislation under the

provision of rule 15 uf the i'ulasl has dete rtlE:dr the prescribed rate of
interest. The rate nf'*urta;asf;tl' \"e':i by the legislature, is
reasonable and if the said ru!e IS fhﬁ"nwed to award the interest, it will
ensure uniform practice in all ﬁ_’li\__:!:qgeg. |

3. Consequently, as per website of the/\State’ Bank of India ie,
https://shi.co.in, the hargsinaf cost uflen.c.iing rate (in short, MCLR) as on
date ie, 13.05.2022 is 7.40%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e., 9.40%.

24. On consideration of the circumstances, the documents, submissions

made by the parties and based on the findings of the authority regarding

contravention as per provisions of rule 18(1), the Authority is satisfied
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that the respondents are in contravention of the provisions of the Act. By

virtue of clause 1.6 of the agreement to sell executed between the parties
on 06.03.2013, the possession of the subject apartment was to be
delivered within a period of 42 months from the date of execution of flat
buyer’s agreement. Therefore, the due date of handin g over of possession
is 06.09.2017, Further, the autho rity observes that there is no document

place on record from which it__ﬁﬂ I:_r;';' ascertained that whether the

=g

x by i
& WL

respondents have obtained oce ycertificate though applied for the

same as per their versinn,uﬁ ‘Iﬂpiﬁé’ha Hﬁlth&r occupation certificate
of the project has pﬁ-gn 1"m:is‘.-l‘l.l'aﬂ.H:{j i:i:ifr“* t];e rbsgundents have offered
possession of the a]&&m&d urut to the mmplainmts S0, in view of the
above-mentioned fzu:is the allottee mtend.s Lo, wIHy:Iraw from the project
and is well within h&rnghttn d::: the same in'view of section 18(1) of the
Act, 2016. Further, the autf‘tg:f_t__yl has nﬂﬂiqah in proceeding further and
to grant a relief in the prés:ﬂnt_'rﬁﬁffe‘rj'ﬁ‘i}iéw of the recent judgement
Newtech Pmmnte# &mf %evﬁ %egsﬁ»at{%nﬂed Vs State of U.P.
and Ors.” (Eupm}

25. Accordingly, the nen-compliance of the mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the respondents
is established. As such, the complainant is entitled to refund the entire

amount paid by her at the prescribed rate of interest e, @ 9.40% p.a.

from the date of payment of each sum till its actual realization as per
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provisions of section 18(1) of the Act read with rule 15 & 16 of the rules,
2017.

F. Directions of the authority

26. Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per the function entrusted to the

authority under section 34(f):

i. The respundentfpmrﬁ' _': a’r__& directed to refund the entire
amount of Rs. BZ,EU,,‘L?H pald by-the complainant along with
prescribed rate of mtareak@ ‘}{D% :,:1.;. from the date of each
payment tl]]iﬁ? ;ctual date of I:Efund \ﬁfﬁazﬁdepnmted amount

ii.  Aperiodof 'Sfﬂ,’.ga}rs ls;_giw:n to the ﬂ!ﬁPﬂnﬂ'Ei_}tE to comply with the
directions gi&gf'n"ifripis order and fa]!}ngwplch legal consequences

would follow.

27. Complaint stands dis Ens&_;:l:ntl
28. File be consigned to EEEH'L‘&W PIAY

(Vijay Kumar Goyal) (Dr. K.K. Khandelwal)
Member Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 13.05.2022
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