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ORDER

1. The present complaint has been filed by the complainants/allottees
under section 31 of the Real Estate (Regulation and Development) Act,
2016 (in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development] Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the
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Rules and regulations made there under or to the allottees as per the

Complaint No. 2217 of 2018

agreement for sale executed inter se.

A.  Unit and project related details

2. The particulars of unit details, sale consideration, the amount paid by

the complainants, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

'S.N. | Particulars Details
% Name of the prn]e::t “‘ﬂ “i’%destal" Sector- 70 &70-A,
“-é';z. rugram
2. Project area : - l.-, {1102 2-Acre
3. Nature of ﬂmp;r’b]&:m: @?é{@ﬂl
4, DTCP license no. ﬂnﬁ 150f 2011 dated 07.03.2011
validity status B _
5. | Name of licensee Impartial Builders Developers Pvt.
' Lid and 22 uﬂ‘ners
B, RERA Registered/ not | Not Reglsmred
registered P
? Unit no. \ITE F_:iﬂ:nﬁiﬁ-‘f" F, First Floor
= ;a[p,p%:%ﬁﬁufcumplamﬂ
10. Unit area %dmeasﬁnlg 1080 gq Fr.
[ page no. 75 of complaint]
(page no. 99 of complaint)
12. | Date of execution of| 55112013
agreement
(page no. 70 of complaint)
13, | Possession clause = Poiscedon
' 5.1 The Seller/Confirming Party
proposes to offer possession of the
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 Unit to the Purchaser(s) within the |
Commitment Period. The
Seller/Confirming Party shall be
additionally entitled to a Grace
Period of 180 days after the expiry
of the said Commitment Period for

making offer of possession to
Purchaser(s).

1.4 "Commitment Period” shall
_{imean, subject to Force Majeure
- L=frircumstances, intervention of
[ |statutory  authorities  and |
¥; :F‘i.il‘r.'iaaSerl[s] having  timely
]ﬁh'f.d! with all its obligations,
WY/ G _[_._fpl:mhlgttesﬁandjur documentation
[<; |as pi’p&ﬂbﬂd,}rﬂquest&d by
' Seﬂer{'fldnﬁrmng Party, under
this Agreement and not being in
default ‘under any part of this |
Agrqﬂm&n'g, including but not
Iimlp;:d to'the timely payment of all
installments of the  sale
cansideration as per the payment
‘plan opted, ;he Seller/Confirming
Party shall offer the possession of
the Unit to the Purchaser(s)
within a period of 36 months
from the date of execution of
Floor Buyer's Agreement.

14. | Due date of possession | 54511 2016

(calculated from the execution of
flat buyer agreement)

Grace period not allowed
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15. | Total sale consideration | Rs. 94 48,773 -

(As per CRA)

16. Amount I}E-ld h}’ the Rs. 39 64 55?'{_
complainants

_ (As per CRA)
17. | Occupation certificate Not received
/Completion certificate
18. | Offer of possession Mot offered
Facts of the complaint

The complainants have m'&d'atha following submissions in the
complaint: - | A

The complainants vide 'épﬁﬂ#ﬁﬂngﬁﬁt'éd 05.08.2013 applied for the
allotment of a unitiin the project namely Redeﬂtal situated in sectors
70 & 70A, Gurugram. A unit b&ariﬁg No. l'fil-lfm]-.!l.‘}*‘t"lié in the project detailed
above was allotted ko them for a t?'yl&:qje consideration of Rs.
9448773 /-. Subsequently; .a ﬁ@ar_"'ﬁiﬁyéi;r- ﬁgreement was executed
between the parties on 20.11.2013 and as per the same, the possession
of the subject unitwas to be handed -pverio the them on 20.11.2016.
That the unit was Booked by the complainants under a construction
linked payment plan. Thus, adhering to the payment plan they paid a
total sum of Rs. 3964567/- to the respondents as and when demands
were raised against the construction.

That the respondents vide its letter dated 21.11.2013 to ICICI Bank Ltd.
had intimated for the approval of the building plans ete. for sanction

loan to the complainants for buying the said unit in their project. A
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tripartite agreement dated 26.11.2013 was executed between the

parties and as per the same, the subvention scheme would end on
30.11.2015.

6.  That the complainants have been diligently making payments as per the
demand of the respondents and also PEMI/EMI payments to ICIC] Bank,
believing that the money was being used to construct the project. But to

the shock and disappointment ﬂf thE complainants, their money was

being retained by the respo ;.r“ H‘IE}" have failed to construct the
project till date and provide ﬂng ﬂﬁjﬁﬂs an the date of possession.

7. The complainants éannotbe expeeted to, wait endlessly for the
completion of the project. Hence, the complainants have preferred the
present complaint for refund ata prescribed rate of interest,

C. Relief sought by the complainants:

8. The complainants have sought fuﬂnwdng"réﬁéffs].

I. To direct the respondents.to refund total amount Rs. 39,64,567 /-
with mteres.lﬂ oM Ct§{+ Z%htl[li the ?a‘f& nf ﬁlllng of complaint;

D. Reply by the respundenls

9. That the complainants-have approached this authority for redressal of
the alleged grievances with unclean hands, i.e, by not disclosing
material facts pertaining to the case at hand and, by distorting and/or
misrepresenting the actual factual situation with regard to several

aspects. It is submitted complainants are investors as admitted by them

vide their email dated 20.11.2016. There is not even single document
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10,

11,

1Z.

13,
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exchanged between the parties which shows that the pre-EMI interest
was to be directly paid to the bank by the respondents.

It is pertinent to mention here that complainants have alleged that they
have paid an amount of Rs. 39,64,567 /- towards the subject unit. As a
matter of fact, out of said amount, they have only paid an amount of Rs.
15,27,010/- whereas ICICI's contribution was Rs. 19,38,915/- and the
respondents had adjusted tuwards-pre-EMI an amount of Rs.9,59,963/-
That having agreed to the: ahhﬂé; ..11: the stage of entering into the
agreement, and raising xugue aJiegat{nus and seeking baseless relief
beyond the ambit uf the %greement,. me Edmplamant:-. are blowing hot
and cold at the sgn:m t‘[me wﬁm‘ﬂ 15 nnt pErmiszlhiE under law as the
same is in vinlﬁtmn of the ‘Dnctnne ui’I ﬁpmbate & Reprobate”.
Therefore, in Eig_it of the settled law, ‘the relief sought by the
complainants in the complaint under ré‘"ply:':';ﬂnnut be granted by this
authority. : '

The parties had agreed underthe floor Eliu;ﬁe r'sagreement to attempt at
amicably settling the matter and if the n;atilér is not settled amicably, to
refer the matter for arﬁitfaﬁdﬂ':-ﬁﬂinitfémjr.'.-fhe complainants have
raised dispute but did not take any step to invoke arbitration,

That the respondents have been giving updates of the construction
raised at the site of the project as evident from email dated 23.08.2017.
it was denied that the complainants were not informed about the stage

of construction and progress being made at the site. Copies of emails
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14.

15,

16.

17.

dated 14.12.2017, 25.03.2018, 08.04.2018, 07.05.2018, 08.05.2018 and
15.06.2018 (annexure R-15) are a pointer in this regard.

It was further pleaded that though the complainants were being
informed about the latest qua the construction in the project hut
defaulted in making remaining payments leading to issuance of various
reminders vide letters dated 08.08.2018, 14.09.2018, 16.11.2018,
15.02.2019 and 13.03.2019 resp&::l:ively, but with no positive results.
Copies of all the relevant do haﬂ"%&n filed and placed on the record.
Their authenticity is not tndfspuw HEHEE the complaint can be decided
on the basis of thesg undi_ﬁﬂ‘l.ltﬂﬂ d_nt‘;.lm_&ﬂt&_: and submission made by
the parties. Bt |

Jurisdiction of the authority

The authority has camplete territorial and: sabject matter jurisdiction

to adjudicate the ptl'héenmﬂtplamt Jhpi‘ﬁ;:‘rqa%uns given below.

D Territorial |urud1cqm_.HEU‘:£./

As per nutiﬁcat[q_rl‘u no. 1 /92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, Haryana the jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram district for all purposes. In the present case, the project in
question is situated within the planning area of Gurugram district.
Therefore, this authority has complete territorial jurisdiction to deal
with the present complaint.

D.I1  Subject-matter jurisdiction
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18,

19,

20,
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Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is
reproduced as hereunder:

Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulotions made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the opartments, plats or builg s, as the case may be, to the
allottees, or the common dreas to tie association of allottees or the
competent authority, as .rh; ; ﬁ@ be;
Section 34-Functions of the Authority:.
g v = iy NLLH o SRR E

34(f) of the Ac pmﬁ#ﬂﬁpt,ﬂlmﬁuq}'p{mhﬁe of the obligations
cast upon rha-ﬁﬁﬂn;.mﬁ;.qff#s and the real estate agents
under this Agt gndthe rules and regulations Made thereunder

So, In view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the _prqmnter:leaving aside compensation
which is to be decided by the a_djudi-:atiﬁg officer if pursued by the
complainants at a later st?ge._' .

Further, the authority ha&;nﬂ;?ﬁ;cﬁ_iﬂ ﬁi*é;g&ﬁg with the complaint
and to grant a relief of re.&m-:i .fn.'t?:}-aﬂ__b}‘?lﬁlﬂ,;'ﬂt_:‘matter in view of the
judgement passed by the Hon'ble Apex ICuurt in Newtech Promoters
and Developers Private Limited Vs State of U.P. and Ors.” SCC Online
SC 1044 decided on 11.11.2021 wherein it has been laid down as

under:

"86. From the scheme of the Act of which a detailed reference has been
made and taking note of power of adjudication delineated with the
regqulatory authority and adjudicating officer, what finally culls out is
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that although the Act indicates the distinct expressions like ‘refund’
interest; ‘penalty’ and compensation’ a conjoint reading of Sections
18and 19 clearly manifests that when it comes to refund of the amount,
and interest on the refund amount, or directing payment of interest for
delayed delivery of possession. or penalty and interest therean, it is the
regulatory authority which hos the power to examine and determine
the outcome of a complaint. At the same time. when it comes to g
question of seeking the relief of adfudging compensation and interest
thereon under Sections 1 2, 14, 18 and 19 the adjudicating officer
exclusively has the power to determine, keeping in view the collective
reading of Section 71 read with Section 72 of the Act. if the adjudication
unger Sections 12, 14, 18 and 19 other than compensation as
envisaged, if extended to the adjudicating officer as prayed that, in our
view, may intend to expand the gimbie gnd scope of the powers and
functions of the ﬂ#judfcn:frtg'ﬂﬁmd:r Section 71 and that would

be against the mandate of the Act-2016,"
21. Hence, in view of the auj:ﬁdriﬂﬁﬁ Pronouncement of the Hon'ble

Supreme Court in/the m_ﬂf-t'_EF' of :Im;s- Newtech Promoters and
Developers Private u}nfte&tﬁs a_ﬂ:tﬁe of H.I_;'.__q.rnd Ors. (supra), and
followed by a Division Beneh of Hﬁn’f:_ile i'ﬁq_pjﬁﬁ;ﬁﬂd Haryana High Court
in “Ramprastha Promoter and Developers Pvt. Ltd. Versus Union of
India and others CWP no. 6688 of ;_Eﬂfi-:a’éﬂded on 13.01.2022, the
authority has the jurisdiction Io enteftaifi a complaint seekin g refund of
the amount and interest on tﬁ;r_&a rgnu n§ _
F. Findings on the objections raised by ﬁu: respondent.

F.1 Objection regarding jurisdiction of authority w.r.t. buyer's
agreement executed prior to comin g into force of the Act.

22. The contention of the respondents is that authority is deprived of the
jurisdiction to go into the interpretation of, or rights of the parties inter-se
in accordance with the apartment buyer's agreement executed between
the parties and no agreement for sale as referred to under the provisions

ofthe Act or the said rules has been executed inter se parties. The authority
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is of the view that the Act nowhere provides, nor can be so construed, that

all previous agreements will be re-written after coming into force of the
Act. Therefore, the provisians of the Act, rules and agreement have to be
read and interpreted harmoniously. However. if the Act has provided for
dealing with certain specific provisions/situation in a specific/particular
manner, then that situation will be dealt with in accordance with the Act
and the rules after the date of coming into force of the Act and the rules,
The numerous provisions of the Act save the provisions of the agreements

made between the buyers and selle said contention has been upheld
k "I';':'::-‘:":' --l'.-"\-C.‘

in the landmark judgment uf_ﬁm_ﬂmunrs Suburban Pvt. Ltd. Vs.
UOI and others. (W.P_2737. of 2017)-detided on 06.12.2017 which
provides as under: !

“119. Under qa provisions of Section 18, :_hg__:fe_lfay in -handing
aver the posséssign would be couited from the date mentioned in
the agreement far salé entered into by the promoter and the
allottee priok b its registration under RERA, Under the provisions
of RERA, the promoter is given a facility t revise the date of
completion of profect and declare the same'under Section 4. The
RERA does not Eu@tbﬁ:ﬁjﬁtﬁ{g@'gm i?:;:rmr:t between the flat
purchaser and the promiter..... ..~ 3% 7
122. We have already disclissed tliavabove stated provisions of
the RERA arenotretraspective innaty Tﬁe_yng:y to some extent
be having a retroactiveor quast %ﬁeﬂeﬂmt then on that
ground thelvalidity @f thesprovisions of RERA cannot be
challenged. The Parligment is competent enough to legislate law
having retrospective or'retroactive effct, A law can be even
framed to affect subsisting /existing contractual rights between
the parties in the larger public interest. We do not have an v doubt
in our mind that the RERA has been framed in the larger public
interest after a thorough study and discussion made at the highest
level by the Standing Committee and Select Committee, which

submitted its detailed reports”

23, Further, in appeal no. 173 of 2019 titled as Magic Eve Developer Pyt
Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the Haryana

Real Estate Appellate Tribunal has observed-
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“34. Thus, keeping in view our aforesaid discussion, we are af
the considered opinion that the provisions of the Act are quasi

retroactive to some extent in operation and will be applicable

ion. Hence in cose of delay in the
offer/delivery of possession as per the terms and conditions af
the agreement for sale the allottee shall be en titled to the
interest/delayed possession charges on the reasonable rate of
interest as provided in Rule 15 of the rules and one sided, unfair
and unreasonable rate of compensation mentioned in the
agreement for sale is lable to be ignored.*

24. The agreements are sacrosanct save and except for the provisions

25,

which have been abrogated bjrtl:t_gﬁktltseif Further, it is noted that the
builder-buyer agreements_haﬁéiﬁ%gi; g‘xe::_uted in the manner that there
is no scope left to the aﬂntteatbr"n&gaﬂa;agﬁ}-mnf the clause contained
therein. Therefure,ft!h? Eﬂﬁl’hﬂl"ilt'_’::-i?; n? ;he w’aa:ffﬁwt the charges payable
under various head:s- shall be }Ji];Fii.ﬁIE..HS prl;.:.-"t:Ee agreed terms and
conditions of the aéﬁémgn ﬁjsu_ﬁje::t tu:ithe;c_ condition that the same are in
accordance with the p]au'%fp@[nﬂs_glﬁgnsﬂ'@gﬂwed by the respective
departmentsfcumpetenf auﬁiﬂﬁﬁe& gnﬂ-afe not in contravention of any
other Act, rules, statutes, ih.ﬁtrﬁcﬂnn’#,;ﬂlté?ﬁu;%jssued thereunder and
are not unreasonable u_fr ex-:_:-_r'hitant_;iﬁ nature.

F. 11 Objection regarding complainants in breach of agreement for non-
invocation of arbitration.

The respondents have raised an objection for not invoking arbitration
proceedings as per the provisions of flat buyer’s agreement which
contains a provision regarding initiation of arbitration proceedings in
case of breach of agreement, The following clause has been

incorporated w.r.t arbitration in the buyer's agreement:
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All or any disputes arising out of or touching upon or in relation
to the terms of this Agreement including the interpretation and
validity of the terms thereof and the respective rights and
obligations of the Parties shall be settled amicably by mutual
discussion failing which the same shall be settled through
arbitration. The arbitration shall be governed by the Arbitration
and  Conciliation  Act, 1996 or any  statutory
amendments/modifications thereto for the time being force. The
arbitration proceedings shall be held at an appropriate location
in New Delhi by o Sole Arbitrator who shall be appointed by the
Managing Director of the seller and whose decision shall be final
and binding upan the parties. The Purchaser(s} hereby confirms
that he shall have no objection to this appointment of the Sole
Arbitrator by the Managing Director of the Seller, even if the
person so appointed, as a Sole Arbitrator, is an emplovee or
advocate of the Seller/Confirming Party or is otherwise connected
to the Seller/ Confirming Party and the Purchaser(s) confirms
that notwithstanding  such relationship/connection,  the
Purchaser(s) shall have no doubts as to the independence or
impartially of the said Sole Arbitrator. The Courts at New Delhi
and Delhi high Court at New Delhi alone shall have the
Jurisdiction, *

26. The authority is of the ppinion that the jurisdiction pf the authority cannot
be fettered by the "E.‘n—:_is._te._tjlj.'l‘:‘ of an arbgu'attén clause in the buyer's
agreement as it may henntgﬂﬂr;nfég:@ﬁn 79 of the Act bars the
Jurisdiction of civil courts 4bout-any matter which falls within the
purview of this autﬁhrﬁy, ntzthe; Iféaﬁ:ﬁs‘ta;@iﬁ.p ﬁﬂlate Tribunal. Thus, the
intention to render such disputes as non-arbitrable seems to be clear.
Section 88 of the Act also provides that the provisions of this Act shall be
in addition to and not in derogation of the provisions of any other law for
the time being in force. Further, the authority puts reliance on catena of
judgments of the Hon'ble Supreme Court, particularly in National Seeds
Corporation Limited v. M. Madhusudhan Reddy & Anr. (2012) 2 scC
506 and followed in case of Aftab Singh and ors. v. Emaar MGF Land Ltd
and ors,, Consumer case no, 701 of 2015 decided on 13.07.2017,

wherein it has been held that the remedies provided under the Consumer
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Protection Act are in addition to and not in derogation of the other laws
in force. Conseq uently, the authority would not be bound to refer parties
to arbitration even if the agreement between the parties had an
arbitration clause, Therefore, by applying same analogy ,the presence of
arbitration clause could not be construed to take away the jurisdiction of
the authority.

While considering the issue of maintainability of a complaint before a
consumer forum/commission in the fact of an existing arbitration clause
in the builder buyer agreeme nt, ﬂje. hr:-n__’bfe supreme Court in case titled
as M/s Emaar MGF Land Ltd. V. Aﬁ&& Singh in revision petition no,
2629-30/2018 in civil appeal no. 23512-23513 of 2017 decided on
10.12.2018 has upheld the. }fére;g_f&* jﬁﬁg_:r_n;ent of NCDRC and as
provided in Article 141 of the Cunstifuﬁun of Iﬁdia, the law declared by
the Supreme Court shall be binding on all courts within the territory of

India and accordingly, the au thority is bound by the aforesaid view.

48. Therefore, in view of the ahove judgements and considering the

provision of the Act, the authority is of the view that complainants are
well within their rights to seek a special remedy available in a beneficial
Act such as the Cnnsumer'F_rptgﬂﬁpn__{ct.__l- Qlf_l_ﬁ and Act of 2016 instead of
going in for an arbitration, Hence, w_e have no hesitation in holding that
this authority has the requisite iurisdf-:-ﬁdn'm entertain the complaint
and that the dispute does not require to be referred to arbitration

necessarily.

E. Findings on the relief sought by the complainants.

E.1 To direct the respondents to refund total amount Rs.
39,64,567 /- with interest j.e, MCLR+2% till the date of filling
of complaint,
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29. Inthe present complaint, the complainants intend to withdraw from the

project and are seeking return of the amount paid by them in respect of
subject apartment along with interest at the prescribed rate as provided

under section 18(1) of the Act, Section 18(1) of the Act is reproduced

below for ready reference.

"Section 18: - Return of amount and compensation

18(1). If the promoter fuils to -:ump.{em or is unable to give possession of
an apartment, plot, or bun'dmg.

(a) in accordance with the ter reement for sale or, as the case
may be, duly completed h_ﬂﬁﬂimfmeciﬂed therein; or

fb) due to dlfscﬂntmujmw.ﬂf h.& -blm!ne.ﬁ os.0 developer on account of
suspension or mm-:ah'nm qf‘ Fﬁﬁ?!gﬁ:u‘m@n ulnder this Act or for any

r:rtherreasun X/ Uiy e

- iy

he shall be Hﬂﬂﬁi on demand to .':he allottees, JMEEE the allottee wishes
to withdraw ,r?um the project; wﬂhqut prejudice’te any other remedy

available, to n.-ﬁ.fm the amopunt remhw# Mn; in respect of that
apartment, ple i!:lluq,l'n‘.'rm as .':fis th interest at such
rate as may be ;;‘Hlbiﬂ in t-'r# N’h J compensation in the
manner as provided uhdgﬁm .-i.-:::

Provided that where on, aﬂatteg dosas nn;efnrend to withdraw from the
project, he shall be paid, by the promoter. interest for every month of deiay,
till the hunu‘m_g;pvm' of the pm ur*sm.:h raggas may be prescribed *
(Emphasis supplied)
30. Clause 5.1 read with 1.4 ﬂf'tﬁ'E ag:"éemerht to sell provides for handing

over of pussessiﬂh__aﬂd is reproduced below:;

5.1 The Seller/Confirming Party proposes to affer
possession af the Unit to the Purchaser(s) within the
Commitment Period. The Seller/Confirming Party shall be
additionally entitled ta a Grace Period of 180 days after the
expiry of the said Commitment Period for making offer of
passession to Purchaser(s).

1.4 "Commitment Period” shall mean, subject to Force
Mafjeure circumstances, (intervention of statutory
authorities and Purchaser(s) having timely complied with
oil its obligations, formalities and/or documentation as
proscribed/requested by Seller/Confirming Party, under
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31

32

this Agreement and not being in default under any part of
this Agreement, Including but not limited to the timely
payment of all installments of the sale consideration as per
the payment plan opted, the Seller/Confirming Party shall
offer the possession of the Unit to the Pur chaser{s) within
a periad of 36 months from the date of execution of Floor
Buyer's Agreement.

At the outset, it is relevant to comment on the preset possession clause
of the agreement wherein the possession has been subjected to but
subject to force majeure, political disturbances, circumstances cash
flow mismatch and reason be:fﬂm:] the control of the company, The
drafting of this clause and m-:ﬂ@"é;fﬁ@n of such conditions are not only
vague and uncertain hut 50 |'IE‘.i!_'.f11]E lnaeled _131 favour of the promoters
and against the a]ldl:tees th?ht emz;n ﬁﬁée default by the allottee in
making payment as per the plan may make the possession clause
irrelevant for the ;ml'pusa of allottees and ﬂ'm- commitment date for
handing over pusﬂessmn ID::EE its meaning. The incorporation of such
clause in the agreem&nttu EE]I by the prﬂmuters are just to evade the
liability towards tlmei_v deIf‘-:mry of” suh}ect unit and to deprive the
allottees of his r@ﬂ ar:c«nﬂng:iﬂe& dEIW p%ess[nn This is just to
comment as to how the bailders have/misdsed their dominant position
and drafted such miéchievuus c}ausein the agreement and the allottees
are left with no option but to sign on the dotted lines.

Admissibility of refund along with prescribed rate of interest: The
complainants are seeking refund the amount paid by them at the rate of

18% p.a. However, allottees intend to withdraw from the project and

are seeking refund of the amount paid by them in respect of the subject
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unit with interest at prescribed rate as provided under rule 15 of the

rules, Rule 15 has been reproduced as under:

Rule 15, Prescribed rate of interest- [Proviso to section 1 2, section 18

and sub-section ( 4) and subsection ( 7) of section 19]

(1} For the purpose of proviso to section 12 section 18; and sub-
sections (4) and (7) of section 1 3, the “interest at the rote
prescribed” shall be the State Bank of Indta highest marginal cost
of lending rate +2%.

Provided that in case the State Bank of India marginal cost af
lending rate (MCLR} is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix

from time to time far Fendﬂng Lo the general public.

33. The legislature in its wisdn"r.l‘q in tl .'?%__hburdinate legislation under the

]

T

interest. The rate of .jﬂtarer'.f.rs?ﬂ- dnher'mined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform r.fraﬁtiv.‘ﬁ in,a!l_'];he__éaé;ﬁsfl . | ILHI |

34. Consequently, as p,e‘r website of the gt_ﬁjg; Bank of India ie.,
hitps://sbi.co.in, thgmarginal cost nf_jﬁfi_n?._ﬂﬁ'g&ate (in short, MCLR) as
on date i.e, 13.05.2022"is.7.4004; 'Aeﬁ;&iﬁgly, the prescribed rate of
interest will be mgr@a!ﬁ?stljrf}etgi“mg?@e +ﬂ% i.e, 9.40%,

35. On consideration of the ci;-;ur_ri"s;'ﬁﬂ'&;é] the documents, submissions
made by the parties and based on the firidi ngs ofthe authority regardin g
contravention as per provisions of rule 18(1), the Authority is satisfied
that the respondents are in contravention of the provisions of the Act.
By virtue of clause 1.4 of the agreement to sell executed hetween the
parties on 20.11.2013, the possession of the subject apartment was to

be delivered within a period of 36 months from the date of execution of

floor buyer's agreement, Therefore, the due date of handing over of
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36,

37.

HARERA

possession is 20.11.2016. Further, the authority observes that there is
no document on record from which it can be ascertained that whether
the respondent has applied for occupation certificate/part occupation
certificate or what is the status of construction of the project. In view of
the above-mentioned fact when the allottees intend to withdraw from
the project and are well within their right to do the same In view of
section 18(1) of the Act, E[ll-:'i }-tu*l:her the authority has no hitch in

ief in the present matter in view of

proceeding further and to gr&n
the recent judgement Nwrécfi%mters and Developers Private
Limited Vs State uf.ﬂ’:l?.mnd-ﬂi"si -(E;_rpm}

Accordingly, the ni;n-ﬂﬂmpliaiiee' uf-""ij:le mandate contained in section
11(4){a)} read with section| 18(1) of the ﬁ:;‘f:t'_ on the part of the
respondents is eitﬁﬁiished As s'uchi the rﬁlﬂ‘blﬁiﬂants are entitled to
refund the entire amount peucl by thﬂn at ﬂjre prescribed rate of interest
ie, @ 9.40% p.a. from ﬁae,dat_ﬁtﬂ’ Fq;:ment of each sum till its actual
realization as per@rhlgﬁns%@e@ﬁn ;{1@1] of the Act read with rule
15 of the rules, 2{]1?

Directions of theauthurit}'

Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per the function entrusted to the

autherity under section 34(f):
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.. The respondents/promoters are directed to refund the entire

amount of Rs.39,64,567/- paid by the complainants along with
prescribed rate of interest @ 9.40% p.a. from the date of each
payment till the actual date of refund of the deposited amount
within 90 days from the date of this order as per provisions of
section 1B(1) of the Act read with rule 15 of the rules, 2017,

ii. The amount of Pre-Emi's pai_d by the respondents/promoters in
the account of cnmplaiﬂgﬁﬁg.ifany would be deducted while
calculating the tntﬂamﬁqﬂt?ﬁ%mwards them.

iii. The loan amnunt Fenamad rby the ::umplamants against the
allotted umf atlgt paid h;-,r the rg.laspnnd'anﬁfprnmuters would be a
charge payaﬁ'[e to the ﬁﬁarfmaﬁnstltuﬁnn and the same would be
paid to it i.e the bank priar to pa}rmg.the deposited amount to
them.

38. Complaint stands disposed 'éﬁ

39. File be consigned to-registry.

m;ﬁg‘»-"f?, 7iIRAlY] Chanr——r
(Vijay Kimar Goyal) (Dr. K.K. Khandelwal)

Member Chairman
Haryana Real Estate Regulatory Authority, Gu rugram

Dated: 13.05.2022
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