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HARERA
1. The present complaint d | 1.20214 has ybeen filed by the
st o i) STEATE)
complainant /allottees in’ Form CR under 'sectiod 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read with rule
28 of the Haryana Real Estate (Regulation and Development) Rules, 2017 (in

Dr. KK Khandelwal | ™%
Shri Vijay Kumar Goyal' -~

APPEARANCE:
Shri Pankaj Chandola
Shri Rahul Yadav

short, the Rules) for violation of section 11[4)(a) of the Act wherein it isinter
alia prescribed that the promoter shall be responsible for all obligations,
responsibilities and functions to the allottee as per the agreement for sale

executed inter-se them.

Page 1 of 41




HARERA

D GURUGRAM

A. Unit and Project related details:

Complaint no. 4458 of 2021

. The particulars of the project, the details of sale consideration, the amount

paid by the complainant, date of proposed handing over the possession,

delay period, if any, have been detailed in the following tabular form:

5. | Heads Information
No.
1. | Name and location of the pmiect "!ndiahulls Enigma”, Sector 110,
<50 m urigram
2, | Nature of the project i “‘“* lential complex
3. | Project area J_i_g,ﬁ"’ ?, acres
4. | DTCP License .& L I? dated 05.09.2007 valid till
9‘-;/?. S
- - "-i - El] ated 29.01.2011 valid till
-" = .EDE
Name of the licens "‘" H"\l ]E }. MTstructurE Private
ydared 20.06.2012 valid till
N %+
Name of the licensee : '@F perﬁes
5. | HRERA registe ; Registered vide no.
registered RE‘ f@& < B " i 017 dated 20.11.2017
: palld till'31.08.2018
—— N ¥ g
(___/ L_J | ) J Tt. %miT dated 17.11.2017
N 0.09.2018
jii. 353 0f2017 dated 20.11.2017
valid till 31.03.2018
iv. 3460f2017 dated 08.11.2017
valid till 31.08.2018
6. | Date of allotment 04.08.2016
(As per page no. 54 of the complaint)
7. |Date of execution of flat 28.07.2011
buyer's agreement (As per page 31 of the complaint)
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HARERA

= GUEUGEW Complaint no. 4458 of 2021
8. | Unit no. C101 on 10th floor, tower C
(As per page no. 35 of the complaint)
9. | Super Area 3350 sq. fr.
(As per page no. 35 of the complaint)
10. | Payment plan Construction linked payment plan

(As per page 50 of the complaint)

11. | Total consideration Rs.2,10,20,905/- (inclusive of tax)
(As per applicant ledger dated
21.07.2016 on page no. 28 of the
_ | complaint)
12, | Total amount paid by the 1
complainant r applicant ledger dated
.2016 on page no. 28-29 of the
13. | Due date of delivery o
possession om the date of
(As per clause 21 oft €3 28.07.2011 + gra
The Developer shall™ orths|
complete the const
building /Unit wi of 6 months I
three years, with 1
ﬂmpﬂﬁﬂﬂﬂ]‘ﬂ fro e .
of execution of the Flat Buyers:
Agreement  subject TEfy
_nﬂ_vmem by the Buyer(s ale
U AR R ERA
Payment Plan appli oF o¥
demanded by the The DAN/
Developer on m %J Qkiﬁl U]
construction /development shall issue
final call notice to the Buyer, who
shall within 60 davs thereaf, remit all
dues and take possession of the Unft)
14. | Occupation Certificate 12.10.2021
[As per page no. 43 of the reply)
15. | Offer of possession 27.01.2022

(As confirmed by the counsel for the
complainant)
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HARERA

® SURUGRAM Complaint no. 4458 of 2021
16. | Delay in delivery of possession 7 years 1 month 27 days
till the offer of

possession(27.01.2022) plus 2
months i.e. 27.03.2022.

B. Facts of the complaint
That in the year 2011, the complainant learned about the real estate Project
'Indiabulls Enigma’ situated at Sector 110, Gurgaon, Haryana (hereinafter,

referred as the 'Project’) thr

respondent and believing upon the elan
representative on behalf _ _' ent, =;. mpialnant booked a unit
in the aforesaid projéct ng \ g have obtained all

if the project.

esen fatives assured that the
project is one of the finegt s d is alsp free fror %ﬂ‘]ﬂnd of encumbrances.

Jﬁeﬁ'ﬂmmﬂn of the project is in
full swing and promis ??‘s the said unit as per the
projected date. Bellji K su\‘l %KA«:‘. commitments the
complainant herein, Hi{as? miﬁéaﬁng no C-101, 10th

floor, tower - C, admeasuring to 3350 sq. ft for a basic sale price

Further, the respondent alsc

consideration of Rs.1,76,85,000/-. The complainant paid an advance
hooking amount of Rs.5,00,000/- through cheque for further registration.

That instead of issuing any allotment letter the respondent herein further

raised demands towards the total sale consideration. And, upon the request
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and assurances of the respondent the complainant duly complied with the

demand as and when demanded by the respondent who had no intention of

delivering the unit on the proposed time.

That on 28.07.2011, a builder buyer agreement (herein referred to as
‘agreement’) was executed for the aforesaid unit between the complainant

and the respondent. It is imperative to mention that as per clause 21 of the

: "'ﬁ:-.': dﬁilver the possession of the unit

agreement, the respondent was bo
ey i

below for ready refer

“Clause 21: T
construction of
years, with a six qtb mf.pﬂ ud” en p' the date of

execution of the Flat Buj £FS Subjéct to “timely payment by the
Buyer(s) of Total Sale Price’ payable & ...-.'. difig to the Payment
plan applicable to him or as and Whe -Emnnd'ed

-
That the possession uﬁﬂ{ ﬁs % wﬁ P%elivered on or before

27.07.2014, but the I.I’EE’]J ;it!nl:tji 5 :nm; ly failed to provide
possession but has alsu?ml to pruvldE'f‘:-.e In;re!s;h in delay in handing over
of possession. The complainant has been running behind the respondent for
possession. By such act and omissions, the respondent has caused loss of
money; loss of time; loss of resources and has also adversely affected the

mental health/peace of the complainant,
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That from the very beginning, the respondent has assured to complete the

project and give possession of apartment within the stipulated time through
numerous demand letters dated 07.10.2011, 11.09.2012, 19.04.2013,
10.07.2013 and 08.11.2013. Even after such assurances, the project has been

delayed for more than 7 years.

That on the demands made by the respnndent for the said unit, the
complainant has paid a total am::y Eaﬂ 91,15,189/- till date towards

2 10 ih
the agreed sale consideration. It is I"s;i‘ﬁ*" er of fact that the complainant

herein has always adhered to the r.é ms ".1{"-' ditions of the agreement but
the respondent has failed'to provide the > po s<sion of the unit as per the

I‘i‘."‘"""-’ =
]

projected date even EJ§ nwing tha;, h f&‘ nt is a senior citizen

man and has booked aﬂ.i It t'pr rﬂ:ﬂi ng| u@russe pu.ft retirement.

r-"q_. |

q; 1 the g{@rfent the possession was
k 3 " d ;

lainant was utter shocked
knowing that even o sed_by the respondent the
construction was nut}iﬂiﬁﬁﬁ 1?% project was far from
completion. Hence, it iﬁnﬂdq %@{mﬁﬂ%%g the respondent has

misled the complainant for easy money gains. Astonished by the act of the

That it is pertinent to

proposed to be given by 27.

respondent, the complainant rushed to the office of the respondent and
raised his concern over the delay in completion and deliver of his unit
However, the respondent failed to provide any satisfactory reply to the
concern raised by the complainant and provided false assurances of handing

over the unit soon.
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1.

13.

® GURUGRAM Complaint no. 4458 of 2021

That despite the complainant making more than 90% of the total sale

consideration, the respondent herein has not only violated the terms of the
agreement but has also failed to give the possession as on date. Despite a
delay of more than 7 years it has become a nightmare for the complainant.
The same has led to a period of suspense, uncertainty, anxiety, harassment,
mental torture, tyranny and even depression. All this has had a devasting

impact on the mental and physmalheﬂth uf the complainant as being in mid-

That the respondent afte
.
dated 04.08.2016 wh t wa :ﬂ_\;*[ed a unit bearing no.

suﬁind tnﬁﬂ.ﬁﬂ“ﬂﬁ Ft. in the aforesaid
B tﬁe allot Eg-igtter for a unit has to be

E L /J/ uyer agreement or before
REL

the due date of possession. Ho "iﬁ"fhe instant case, the act of the

respondent depicts ir_g'n‘%ﬁ %@ ﬁnﬁ mﬁlun which tantamount
to gross deficiency angﬁ@i@g&g ﬂjliﬂi.‘E?lllEI P—T\tPf t’-]es;‘.-u ndent.
L R - F Al

That after making numerous visits to the office of the respondent regarding

issued way earlier than

the status of the project and possession of the unit allotted to the
complainant, the respondent herein vide letter dated 09.03.2018,
acknowledged that the complainant has already paid an amount of

Rs.1,91,15,189/- which amounts to 93% of the total sale consideration,
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HARERA
- GURUG‘EAM Complaint no. 4458 of 2021

14. That the respondent vide said letter dated 09.03.2018, again assured the

15.

16,

a7,

complainant that the respondent company will hand over the possession in
next & months. However, even after assuring the complainant for handing
over the possession of the said unit in 6 months ie 08.09.2018, the

respondent herein yet again failed to provide possession.

That upon not receiving any communication with respect to the possession

of the unit from the respondent, > com slainant vide emails and letters

dated 25.10.2021, 07.10.2011/ /11092012, 19.04.2013, 10.07.2013,
08.11.2013 and 09.03. 201 ent and anguish over the

ent by providing false

However, all the request of

respondent.

The complainant migM‘%ﬂ Llﬂz%:%:ﬁd/‘?m['s, wrote to the

P N | .',,r--_r—

respondent that vide his |l tla”tt.ﬂ ﬁ?ﬂﬁfﬂﬂlﬂ. it was categorically
mentioned by the respondent that the possession of the apartment will be
given within next 6 months or earlier. Surprisingly and disappointingly, even
after 3 years of the above said letter the complainant has not heard anything
from you regarding possession. During these 3 years, the complainant has

been contacting the senior functionaries of the project regularly for handing
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HARERA
= GURUGRAM Complaint no, 4458 of 2021

over the possession of my apartment at the earliest. However, nothing

worthwhile has been done so far and no update has been shared with the
complainant till date with any confirmed plan of possession. From the above
it is more than evident that the commitment and credibility of your
organization has no sanctity at all. It is pertinent to mention that the
complainant herein is an aged person who has invested his entire life

earnings/savings just to secure hiﬁ,@

=

ement. And, despite knowing this
iy

-\".l—rt L

fact the respondent has paid 1 an ::l has mislead the complainant

1.5-.
et

oss of money; loss of time; loss of
resources but also harassmentand me .;.-.._:.1:;.--

several times and has caus

That by such act arlii:?ﬁ issim;s:' ?I]‘ill_,’,..::: 1' Pﬂnag\l}hﬂﬁ violated various
{ rNdhlEl

16 Tij ;{"a% of providing wrong,
8

ation in regard to the

aforesaid project the resp iﬁa@‘ ted the provision of section

l1 —".

TE REGY
12 of the Act of 2016, That the respondenthas not provided the complainant

with any interest on M _I&E%g Erﬁ_ﬁ%ﬁssinn of the unit and

thus violated the pruv(if%m'}:_ﬁﬂzi?dkcj? @E‘??ﬁﬁ@ﬂ?ﬂlﬁ

That the Hon'ble Apex Court in the matter of Wyg. Cdr. Arifur Rahman Khan
and Aleya Sultana v. DLF Southern Homes Pvt Ltd, 2020 SCC Online 5C
667; has said flat buyers are entitled to compensation for delayed handing
over of possession and for the failure of the developer to fulfil the
representations made to flat buyers in regard to the provision of amenities

and have categorically held-
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‘A failure of the developer to comply with the contractual
obligation to provide the flat to a flat purchaser within a
contractually stipulated time amounts to a deficiency. There is a
fault, shortcoming or inadequacy in the nature or manner of
performance which has been undertaken to be performed in
pursuance af the contract in relation to the service'

20. That in the aforementioned precedent the Hon'hle Apex Court has also
rightly held that

"Flat purchasers suffer qgnnyfq.qiﬂ‘- arassment, as a result of the

*'.d-'.

cutl cousse of their lves based on
ased ‘ available for use and

developer as in the g
fulfilment of  contrigtu
C. Relief sought by

41, The complainant has

l.  Direct the res it of the complainant

immediately alon s as promised under the

builder buyer ment.

ii. Direct the resg‘rg n%, RLEI&B%HE of interest on the
amount paid IJ.B\ 1,15,189/--for, :Ile!a;.t in handing over of
possession from the dué tlatéﬂF puhd&sstnn Le. 27.07.2014 till the

date of actual handing over of possession.

42, On the date of hearing, the authority explained to the respondent/promoter
about the contravention as alleged to have been committed in relation to
section 11(4)(a) of the Act to plead gullty or not to plead guilty.

D. Reply by the respondent:
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24.

25,

26.

HARERA
- GURUGRI&.M Complaint no. 4458 of 2021

That the present complaint is devoid of any merits and has been preferred

with the sole motive to harass the respondent and is liable to be dismissed
on the ground that the said claim of the complainant is unjustified,

misconceived and without any basis as against the respondent.

That the complainant looking into the financial viability of the project and its
future monetary benefits willingly applied for provisional booking of a

residential unit in the project of, _' 'E":'“:":!E_dndent. That it was only based on

ject site voluntarily

followed by a flat

n W&pedﬂmll}f agreed that in the
eventuality of any disp ubject transferred unit,
the same shall be adjud ? tE' nechanism as detailed

therein. Clause no. 49 @Eiﬂ E\?tﬁf{é‘:‘l ;'lgra_"qlnﬁe:ﬁ

"Clause 49: All or any dispute arising eut or touching upon or in relation
to the terms of this Application and/or Flat Buyers agreement Including
the interpretation and validity of the terms thereof and the rights and
obligations of the parties shall be settled amicably by mutual discussion
failing which the same shall be settled through Arbitration The
arbitration shall be governed by Arbitration and Concillation Act, 1996
or any statutory amendments/ modifications thereof for the time being
in force. The venue of the arbitration shall be New Delhi and it shall be
held by a sole arbitrator who shall be appointed by the Company and
whose decision shall be final and binding upon the parties. The.
Applicant{s) hereby confirms that he/she shall have no objection to this
appointment even if the person so appointed as the Arbitrator, Is an
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employee or advocate of the company or (s otherwise connected to the
Company and the Applicant(s) confirms that notwithstanding such
relationship / connection, the Applicant{s) shall have no doubts as to the
independence or impartiality of the said Arbitrator. The courts in New
Delhi alone shall have the jurisdiction over the disputes arising out of the
Application/Apartment Buyvers Agreement ....... i

Thus, in view of above section 49 of flat buyer’s agreement, it is humbly
submitted that, the dispute, if any, between the parties are to be referred to
arbitration.

27. That the complainant has not cumﬁqﬁﬁﬁ;r-;_mis authority with clean hands
o o eeri!

o %
!1;" +

and wishes to take advantage of ,’i}-.'=‘_'='i with the help of the

propagated for the benefit of

beginning it was in
ﬁfhanism detailed in the
: ;éies of inordinate delay
-- Boked unit Le, enumerated in

the “clause 22" of dul ﬁ ] nt, which is at page 40

of the flat buyer's aﬂ Emﬂt along with their

complaint. The respondenticarves leave of this authority to refer & rely upon
| 'AWIAS W IS J TETE

the clause 22 of flat buyer's agreement which is being reproduced

hereunder:

"Clause 22 in the eventuality of developer failing to offer the
possession of the unit to the buyers within the time as stipulated
herein, except for the deloy attributable to the buyer/force
majeure / vis- majeure conditions, the developer shall pay to the
buyer penalty of Rs. 5/ {rupees five only] per square feet {of super
area} per month for the period of delay.._."
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That the complainant being fully aware, having knowledge and are now

evading from the truth of its existence and does not seem to be satisfied with
the amount offered in lieu of delay. It Is thus obvious that the complainant is

rescinding from the duly executed contract between the parties.

It is submitted that the present complaint is not maintainable, and the period
of delivery as defined in clause 21 of flat buyer's agreement is not sacrosanct
as in the said clause it is clearly stated that "the developer shall endeavour
to complete the construction of the ﬁingr’umt" within the stipulated

"“i g
= -_.-:" ik

‘ " g I
the complainant even thou e c q ' g\relies on same. The clause
reads: -ﬁﬁ f‘l‘w, _ t’r}ﬁ“‘-
Y/ el

$ 4
"The develop .fEu ‘endeavour to-complet struction of the safd
building/unit within a period of three pec a six months grace
period ther ﬂ:r dmdaf'ﬂﬂ'f ation of t Buyer' Agreement
subfect to tf ayment by th * ﬂ"ﬂ | Sale Price payable
according to 1y L}f as demanded by the
Developer..” Eée ‘l T {}_:n& /
'5‘ | A
The reading of the said clause clearly-shows, that the delivery of the unit /
apartment in question was subject ely payment of the instalments

preceding paras the

towards the basic ﬁ& m
complainant has faile  hiis of ].i of the said clause.

That the basis of the pi&ﬁl[i[!ﬂﬂ&ﬁ that ﬂTE!rt'r s a delay in delivery of

possession of the unit in question, and therefore, interest on the deposited

amount has been claimed by virtue of the present complaint. It is further
submitted that the flat buyer's agreement itself envisages the scenario of
delay and the compensation thereof. Therefore, the contention that the

possession was to be delivered within 3 years and 6 months of execution of
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the flat buyer's agreement is based on a complete misreading of the

agreement.

That the bare perusal of clause 22 of the agreement would make it evident
that in the event of the respondent failing to offer possession within the
proposed timelines, then in such a scepario, the respondent would pay a

penalty of Rs.5 /- per sq. ft. per month as compensation for the period of such

delay. The aforesaid prayer is cqrqpfmﬁ’ﬁnn‘ary to the terms of the inter-

.'_"r'_'_

> g ta pffer the possession af
ted | ."'; except for the delay
sire conditions, the

Developer shall p-: '. B G Five only) per
square feet rnfsupe u‘..'r Wﬂ% ;ngg ......
That the complainant being aware, having knnwledge and having given
consent of the above-mentioned clause/terms of flat buyer's agreement, is
now evading themselves from contractual obligations inter-alia from the
truth of its existence and does not seem to be satisfied with the amount
offered in lieu of delay. It is thus obvious that the complainant is also

estopped from the duly executed contract between the parties.
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a4,

HARERA
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That it is a universally known fact that due to adverse market conditions viz.

delay due to reinitiating of the existing work orders under GST regime, by
virtue of which all the bills of contractors were held between, delay due to
the directions by the Hon'ble Supreme Court and National Green Tribunal
whereby the construction activities were stopped, non-availability of the
water required for the construction of the project work & non-availability of
drinking water for labour due to process change from issuance of HUDA slips

for the water to totally online prq 255 Wit ,the formation of GMDA, shortage

_4:1 for around 22 months, starting

I.-ff

'y

uemm*i‘!fheu

from February'2015.

That as per the license

government and the Sf L
lay the whole infras =_
amenities such as drinking

line, roads etc. That thé

;‘]41 providing the basic
T aﬁ;z ncluding storm water

ed to provide the basic

amenities due to which t :' ruction pri T Df the project was badly
hit.

That furthermore, Lhé-bi ﬁ RI‘%{ ﬁn%ﬁd Forest (hereinafter
referred to as the "MnEEj and the, M,nis;gin{ Mines (hereinafter referred to
as the "MoM") had 1rﬁpmd;&ﬁahhﬂsﬁtﬁﬂﬁ3 hich resulted in a drastic
reduction in the availability of bricks and availability of kiln which is the
most basic ingredient in the construction activity. The MoEF restricted the
excavation of topsoil for the manufacture of bricks and further directed that
no manufacturing of clay bricks or tiles or blocks can be done within a radius
of 50 kilometres from coal and lignite based thermal power plants without
mixing at least 25% of ash with soil. The shortage of bricks in the region and
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the resultant non-availability of raw materials required in the construction

of the project also affected the timely schedule of construction of the project.

35. Thatin view of the ruling by the Hon'ble Apex Court directing for suspension
of all the mining operations in the Aravalli hill range in state of Haryana
within the area of approx. 448 sq. kms in the district of Faridabad and
Gurgaon including Mewat which led to a situation of scarcity of the sand and
other materials which derived from the stone crushing activities , which

directly affected the Ennsn'ucﬁun'#hﬁulgﬁ .and activities of the project.

it-employed in said projects
55 Moreover, during the
0 ,.- were forced to leave the NCR

commonwealth game abo
region for security r&&ﬁ 3 ? 1o }

in the NCR region. This- l;f h Haﬁal bility of labour in the
NCR region which hadﬁpl‘p ee m heud“the development of this

complex.

hortage o f labour force

b) Moreover, due to active implementation of social schemes like
National Rural Employment Guarantee Act and Jawaharlal Nehru National
Urban Renewal Mission, there was a sudden shortage of labour/worlkforce
in the real estate market as the available labour preferred to return to their

respective states due to guaranteed employment by the Central /State

Page 16 of 41




HARERA
e GUEUE}W Complaint no. 4458 of 2021

Government under NREGA and JNNURM schemes. This created a further

shortage of labour force in the NCR region. Large numbers of real estate
projects, including our project were struggling hard to timely cope up with
their construction schedules. Also, even after successful completion of the
commonwealth games, this shortage continued for a long period of time. The
said fact can be substantiated by newspaper article elaborating on the
above-mentioned issue of shortage of labour which was hampering the
construction projects in the ”Cﬁfﬁﬁ;@:‘.?:

e L

T

¢)  Further, due to slow pace -?-;;..?;.-., iction, a tremendous pressure was

Ky

L |

put on the contractors engaged ‘outyarious activities in the project
R

due to which there wa rﬂfﬂ ite: wit \‘ho tractors resulting int
ue to w fy’%r ’ t&ﬂﬁl e bontracto ing into

. 0

. e M) .
foreclosure and tennil';ﬁa,ﬂx of ﬂﬁﬂrumfacﬁ ﬁ'_:ib:fr.‘we had to suffer huge
losses which resulted jn‘i glayed l;lnjél! M hat‘ijaﬂvli‘_te the best efforts, the

= d 1 | | | =
ground realities hind@red the I ogress of. the: project._Inability to
- -. 1- : I i -

ndertake the constructic D _ApProx. /-8 montns gue (o Lentrs

us

It L)e ||_:_r_.'-,=.[l:-'3,: don: The ['E'S]]ﬂﬂdEﬂT. had

e

et A T
awarded the construction nF%rﬁe_Euﬁme of the leading construction
companies of India. T.EE[:I m}-mmﬁmid not implement the
- J - ¥
entire project for approx. 7-8 months w.e:f -10 November 2016 the

day when the central g&y%m ment is?uéﬂ_ﬁhﬁﬁtqt[ﬁmabuut demonetization.
SUINU AT

OVEernmer Notification

During this period, the contractor could not make payment in cash to the
labour. During demonetization, the cash withdrawal limit for companies was
capped at Rs. 24,000 per week initially whereas cash payments to labour on
the site of magnitude of the project in question is Rs. 3-4 lakhs approx. per
day and the work at site got almost halted for 7-8 months as bulk of the
labour being unpaid went to their hometowns, which resulted into shortage

of labour. Hence the implementation of the project in question got delayed
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on account of the issues faced by contractor due to the said notification of

central government. That the said event of demonetization was beyond the
control of the respondent company, hence the time period for offer of
possession should deemed to be extended for 6 months on account of the
above.

d) : In last four successive
years i.e. 2015-2016-2017-2018, Hon'ble National Green Tribunal has been

passing orders to protect the envirol wgnt of the country and especially the
T ‘ 1

yed ]\-{Ehicles from NCR. The
e "
M‘ - r couple of years at the
rin !‘tii:::-z.ieg]hqs.\] ve!}_-’ﬁ?#r The contractor of
un‘fm;ﬂi'nﬂnths in compliance

}u
k}rq:pn ﬁ"ﬂéuﬁﬁl}ﬂi{le to this, there was a

t bat k -Etl]-‘-'l-"l'ls which resulted

in shortage of labour in Ap Iﬂﬂ:ﬁ_ﬂfﬂw&mhm- December 2016 and
Nevember- December H ﬂ Wﬁmn issued the requisite
directions in this rega

In view of the above, ciunérl[urﬁi_nin \j;ﬂ‘ _;_eiqain ed’vmcy badly affected for 6-
12 months due to the ahcwe stated major evenl:s and conditions which were
beyond the control of the respondent and the said period would also require
to be added for calculating the delivery date of possession if any.

e) = : Several other allottees

were in default of the agreed payment plan, and the payment of construction
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linked instalments was delayed or not made resulting in badly impacting and

delaying the implementation of the entire project.

f) Inclement weather conditions viz. Gurugram:Due to heavy

rainfall in Gurugram in the year 2016 and unfavourable weather conditions,
all the construction activities were badly affected as the whole town was
waterlogged and gridlocked as a result of which the implementation of the

project in question was -::'Iela:,red fﬂl‘ {Ban_v weeks Even various institutions

outbreak of COVID-19, thé _veﬂnﬁﬁﬁbﬂ*"lnd iﬁbkvarmus precautionary

and preventive steps ? 1 issued vgriq iﬂsnﬁdﬁ.’ l?me to time, to curtail
the spread of ED‘VII:! aﬂ dér:lat}i' 'ﬂﬂpfpf lockdown in India,
commencing from 24&[3 2;0211 nigp-t ﬁ] eby imposing several
restrictions mainly nn@g{bf ' no bwé’l services during the
lockdown period, due to whi ﬁ:thﬁ‘ tion work got badly effected
across the country in %1 _fkﬁo'f" motification. Additionally,
the spread of COVID EL@ZF&& % "Faﬁd&nic 'by World Health
Organization on Marmjdmeﬂ.-.ﬂmmig;gﬁ‘tﬁciassiﬁed as a "Force
Majeure” event, considering it a case of natural calamity i.e. circumstances to

be beyond the human control, and being a force majeure period. Further, the
Haryana Real Estate Regulatory Authority Gurugram also vide its circular /
notification bearing no. No0.9/3-2020 HARERA/GGM (Admn), dated
25.05.2020 extended the completion date / revised completion date or
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extended completion date automatically by 6 months, due to outbreak of

corona virus.

That it is pertinent to mention that the project of the respondent ie.
Indiabulls Enigma, which is being developed in an area of around 19.856
acres of land, in which the applicant has invested its money is an on-going
project and is registered under The Real Estate (Regulation and
Development) Act, 2016 and the resp-nndent has already completed 95%

construction of the alleged tuwgr sin the unit was booked by the
complainant. It is further pernrt* e 0 i tin::r. that the respondent is in
process of obtaining occupatione -'-":I {: ; a:{’ s for the same and shall handover
the possession of units to its. -;h_._,-- .-_;__.. yers post grant of occupational
certificate from the concerngt a ;:eijr,-.l-.- 4 0

That based upon thg ﬁ exgeanzéﬁ"ﬁw respondent has specifically

=}

mentioned all the above ﬂﬁﬁ EI}FJ. iﬁ #ﬂ_ﬂ buyer's agreement

executed between the parties aj d ncarporatedthem in "Clause 39° which is
\ | | A"

_;. "?'
Clause 39: "The Buyer agrées-that.in-edse the Developer delays in

delivery of the u roue to
a. Earthquake. -' ‘8 of God, or any

other calamity beyond f.h f:ﬂf ﬁ A A

b. War, riots, civil }g

c. [Inability to procure or ganem! ge af eﬂ&t‘m’ Iﬂbuur, equipment,
facilities, materials or supplies, failure of transportation, strikes, lock
outs, action of labour unions or other causes beyond the control af or
unforeseen by the developer.

d. Any legislation, order or rule or regulation made or issued by the Govt
or any other Autharity or,

e, Ifany competent authority(ies) refuses, delays, withholds, denies the
grant of necessary approvals for the Unit/Building or,

f. If any matters, issues relating to such approvals, permissions, notices,
notifications by the competent authority(ies) become subject matter of
any litigation before competent court or,

g. Due to any other force majeure or vis majeure conditions,

being reproduced hereunt
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Then the Developer shall be entitled to proportionate extension of time
for completion of the soid compley......"

In addition to the reasons as detailed above, there was a delay in sanctioning

of the permissions and sanctions from the departments,

That the flat buyer's agreement has been referred to, for the purpose of

getting the adjudication of the instant complaint i.e. the flat buyer agreement

Tl ';_:nming into force of the Act of
i) rd[:—:aﬁnn of the instant complaint
for the purpose of granting o ensation, as provided under

Act of 2016 has to be jn vefer yer's agreement for sale

executed In terms of 5 Act and .--.- lestand| no other agreement,
whereas, the flat buye -.--:: ] _ 't:-r looked into in this
proceedings is an agre :-_ etﬂlt £ EI; ; @;ﬂm commencement of
RERA and such agreement-asrefe) ';:=*'- J's :- . Hence, cannot be relied

upon till such time the new agreem ' to sell is executed between the

parties. Thus, in ﬂeHﬁ %’%ﬁ;ﬂd%&we no relief can be

granted to the cumpla{fﬁu#( Im] J e r.‘. .
_,- N LT

That the respondent has made huge investments in obtaining requisite
approvals and carrying on the conmstruction and development of
‘INDIABULLS ENIGMA' project not limiting to the expenses made on the
advertising and marketing of the said project. Such development is being
carried on by developer by investing all the monies that it has received from

the buyers/ customers and through loans that it has raised from financial
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institutions. In spite of the fact that the real estate market has gone down

badly the respondent has managed to carry on the work with certain delays
caused due to various above mentioned reasons and the fact that on an
average more than 50% of the buyers of the project have defaulted in
making timely payments towards their outstanding dues, resulting into
inordinate delay in the construction activities, still the construction of the

project "INDIABULLS ENIGMA" h@s,.mpr—b&en stopped or abandoned and

g i -I'|;"\-|.

-!'4"

That a bare perusal

complainant has mi

handing over of possessio o fal ai ntiate the same. That the

E
complainant has made false an ﬁ?ﬂ" allegations with a mischievous

intention to retract WHEMFE}I@ADDE duly agreed in flat
buyer's agreement entéréd into be n'thepa A
SURUGSIRAR

Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be

decided based on these undisputed documents.

F. Jurisdiction of the authority

The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint.
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F.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, the jurisdiction of Real Estate Regulatory
Authority, Gurugram shall be entire Gurugram District for all purpose with
offices situated in Gurugram. In the present case, the project in question is
situated within the planning area of Gurugram district. Therefore, this
authority has complete territorial jurisdiction to deal with the present

complaint. - ':.__.E':;‘-_"'.'-,_} .
iR el i e
F.Il Subjectmatter jurisdictiont B0 0

o "'.I'.-'.l
Section 11(4)(a) of the Act, 2{11'6 !:lmw-::'les that the promoter shall be
responsible to the allntl:s-es as per agreemeni fnr Sale Section 11(4)(a) is

\ S ey
reproduced as hereunderk" ;‘g_..-,b- \
Section 11(4){a) ! - A

Be responsible for all obligations, respuﬂﬂb!htfﬂ' and funmuns under the
provisions of this Act or the rules and regulations mnde t-'ltrﬁ'undar or to the
allottees as per the ag[aerﬂergt far sale, or to the qm;fqr.rc;rn of allottees, as
the case may be, till the conveyance of all the apartments, plots or buildings,
as the case may be, to the allottees, or the common areas to the association
of allettees or the competent authority, as the case may be;

The provision of assured returns is part of the bullder buyer’s agreement, as
per clause 15 of the E'E'ﬂ n'r:i,ted ...... Afmrdmg{y che promaoter is responsible
Jor all ﬂb!{guﬂmsﬁr&munﬂbfﬂﬂﬂ and ,I'r.rﬂctfuns !ndudfn,g payment of
assured returns as provided in Builder Buyer’s Agreement.’

Section 34-Functions of the Authority: \__7 | ./ 1V |

34(f) of the Act provides to ensure compliance t.IJI" the obligations cast upon
the promoters, the allottees and the real estate agents under this Act and the
rules and regulations made thereunder.

So, in view of the provisions of the Act of 2016 quoted above, the authority

B

has complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainant at a later

stage.
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G. Findings on the objections raised by the respondent:

G.1 Objection regarding complainant is in breach of agreement for non-
invocation of arbitration.

44. The respondent has raised an objection that the complainant has not

45.

invoked arbitration proceedings as per the provisions of flat buyer's
agreement which contains provisions regarding initiation of arbitration
proceedings in case of breach of agreement. The following clause has been
incorporated w.r.t arbitration in l:he Jau:,{e 5 agreement:

PR
iy

"Clause 43: All or any dr.spute # f."_- But or touching upon or in relation
to the terms of this ..ﬂ.ppﬂmrm {'—'j' il Elgrerr agreement including

the interpretation and validity o the thereof and the rights and
obligations of the partigs b Lﬂu iv n{n "hi by mutual discussion
failing which the sa ‘m E d throng/TAtbitration The arbitration
shall be governed /b n-aq@ ation, Act, 1996 or any
statutory amend @f ﬂdfﬁmﬁﬁﬂf'ifm’eaf rtke ime being in force
The venue of the al on shall be NewnDelhi and itShall be heid by a sole
arbitrator who ugl npppfﬁ + Compa 'f'r.i d whose decision
shall be final ond b % rr_f Applicant(s) hereby
confirms that he/s qﬁr I r,. : lian 0 chis gppointment even if the
person so appainte ; , i an ar advocate of the
company or is otherwls i-P. et d' ’-r -r ‘#‘ﬁ' the Applicant(s)
confirms that notwi Hﬁ g ~sueh~ relat p / connection, the
Applicant(s) shall have n = M ndence or impartiality of

the soid Arbitrator, The couf W Delhi alone shall have the

jurisdiction over ication/Apartment

e A RER Y
The respondent contended 1Lhiilt as _per the terms. & conditions of the
application form dulfl,rr aécdteﬂ between m;rﬂes it was specifically
agreed that in the eventuality of any dispute, if any, with respect to the
provisional booked unit by the complainant, the same shall be adjudicated
through arbitration mechanism.The authority is of the opinion that the
jurisdiction of the authority cannot be fettered by the existence of an
arbitration clause in the buyer's agreement as it may be noted that section
79 of the Act bars the jurisdiction of civil courts about any matter which falls
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within the purview of this authority, or the Real Estate Appellate Tribunal.

Thus, the intention to render such disputes as non-arbitrable seems to be
clear, Also, section 88 of the Act says that the provisions of this Act shall be
in addition to and not in derogation of the provisions of any other law for the
time being in force. Further, the authority puts reliance on catena of
judgments of the Hon'ble Supreme Court, particularly in National Seeds
Corporation Limited v. M. Mﬂdﬁlﬁ'ﬂdﬁﬂ‘ﬂ Reddy & Anr. (2012) 2 SCC 506,

wherein it has been held that ﬂ’lﬁ edies prm.rlr.led under the Consumer

force, consequently the authori " - -"' “‘“Lhe bound to refer parties to
arbitration even if the agresment betwee '(tl'!;\parl:les had an arbitration

Consumer case no. §
Consumer Disputes .
that the arbitration c
builders could not circu

paras are reproduced belo

“49, Support to the. is disade ; the recently enacted
Real Estate || £ & (for short "the Real
Estate Act”). 99, ds a mt-s -

. .y
"79. Bar ufjurfsdlcg L&Hrahdrgl;]r uﬁun to entertain any

suit or proceeding in respect of any matter which the Authority or the
adjudicating officer or the Appellate Tribunal is empowered by or under
this Act to determine and no injunction shall be granted by any court or
other authority in respect of any action taken or to be taken in pursuance
of any power conferred by or under this Act.”

It can thus, be seen that the said provision expressly ousts the jurisdiction
of the Civil Court in respect of any matter which the Real Estate
Regulatory Authority, established under Sub-section (1} of Section 20 or
the Adjudicating Officer, appointed under Sub-section (1) of Section 71 or
the Real Estate Appellant Tribunal established under Section 43 of the
Real Estate Act, is empowered to determine. Hence, in view of the binding
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dictum of the Hon'ble Supreme Court in A Ayyvaswamy (supra], the
matters/disputes, which the Authorities under the Real Estate Act are
empowered to decide, are non-arbitrable, notwithstanding on
Arbitration Agreement between the parties to such matters, which, to a
large extent, are simifar to the disputes falling for resolution under the
Consumer Act.

56. Conseguently, we unhesitatingly reject the arguments on behalf of the
Builder and hold that an Arbitration Clause in the afore-stated kind of
Agreements between the Complainant and the Builder cannot
circumscribe the jurisdiction of a Consumer Fora, notwithstanding the
amendments made to Section 8 of the Arbitration Act.”
46. While considering the issue of mglgmlngbihty of a complaint before a

'Fu.'ﬂ '

consumer forum/commission i f an existing arbitration clause in

the builder buyer agreement, thi Ble Supreme Courtin case titled
as M/s Emaar MGF Land V. Aftab. 1 revision petition no. 2629-

30/2018 incivil a ‘no Wa‘@ ‘of 2017 decided on
10.12.2018 has uphe 4 afo FESEIld jud; menﬁlﬁ DRC and as provided

1

in Article 141 of the Constitutic a-lZ-I e law ﬂ ared by the Supreme

Court shall be binding on aT yithin 'the territory of India and
; s

accordingly, the authority"is:hol ..i aforgsaid view. The relevant para

of the judgement passed hy W{ reproduced below:

"25. This Court in BT (18 above considered the
provisions of rﬁ‘ [ Act, 196 il as Arbitration Act,
1996 and lai e Protection Act being

a special remedy, Ihm’ﬁﬂ!’y“ﬂmﬂ!ﬁmﬂﬁﬂﬂ agreement the
proceedings Wm@ tﬁm_’jﬂ;ﬁ have [o go on and no error
committed by Consumer Forum on rejecting the application. There is
reason for not interjecting proceedings under Consumer Protection Act
on the strength an arbitration agreement by Act, 1996. The remedy under
Consumer Protection Act is a remedy provided to a consumer when there
is a defect in any goods or services. The complaint means any allegation
in writing made by a complainant has also been explained in Section 2(c)
of the Act. The remedy under the Consumer Protection Act is confined to
complaint by consumer as defined under the Act for defect or deficiencies
caused by @ service provider, the cheap and a quick remedy has been
provided to the consumer which is the object and purpose of the Act as
noticed above,”
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Therefore, in view of the above judgements and considering the provisions
of the Act, the authority is of the view that complainant is well within their

rights to seek a special remedy available in a beneficial Act such as the
Consumer Protection Act and Act of 2016 instead of going in for an
arbitration. Hence, we have no hesitation in holding that this authority has
the requisite jurisdiction to entertain the complaint and that the dispute

does not require to be referred to arbitration necessarily.

L

G.11. Objection regarding delay dm; ﬂp’ﬁrﬁﬁ majeure

The respondent-promoter ralse& tig'contention that the construction of the

project was delayed due to forge et onditions such as commonwealth

payment of instalment e %ﬂ ithg prn;e::t but all the pleas
advanced In this regard 'ﬁrg@s[n f mer £ hu;-,rer s agreement was

executed between the paﬁ?&nﬁgﬂwme events taking place such
as holding of com \ with the contractor,
implementation of Eafﬁﬂig etc, do not have any
impact on the project jpgjda@elu;prﬂdﬂ'}ﬁa_rﬁﬁﬁbndent Though some
allottees may not be regular in paying the amount due but whether the
interest of all the stakeholders concerned with the said project be put on
hold due to fault of on hold due to fault of some of the allottees. Thus, the
promoter respondent cannot be given any leniency on based of aforesaid

reasons and it is well settled principle that a person cannot take benefit of

his own wrong.

Page 27 of 41




HARERA
& GURUGRAM Complaint no. 4458 of 2021

G.I1l Objection regarding jurisdiction of authority w.r.t. buyer's agreement
executed prior to coming into force of the Act.

Another contention of the respondent is that authority is deprived of the
jurisdiction to go into the interpretation of, or rights of the parties inter-se
in accordance with the flat buyer's agreement executed between the parties
and no agreement for sale as referred to under the provisions of the Act or
the said rules has been executed inter se parties. The authority is of the view
that the Act nowhere provides, nor.can be so construed, that all previous

:. \'.l.J'..|l|'"

agreements will be re-written after comin

i3 ginto force of the Act. Therefore,
the provisions of the Act ‘ggreement have to be read and
interpreted harmoniously, u € vd f th l:ﬁi?t'hn; provided for dealing with
certain specific provisions, 1”-"4_;,-_-_ ‘a spe ‘@Q‘arﬁcular manner; then
that situation will be irith in‘accordal t’ewi‘-% Actand the rules after

13

2

the date of coming in fice 0 fﬁg A Numerous provisions
of the Act save the prq\vj(lg E f the nﬂ: @a e between the buyers
Sition h 3 [ ep ld@n’ﬂm landmark judgment

' i v
of Neelkamal Realtors Suburba 2 oyt Lid. ¥ {"im and others. (W.P 2737

of 2017) which pmwdes as under:

115, Under the p% é % %‘r ‘F humﬂng over the
possession would be coun m the date menn-:rn in the agreement

for sale entered (intd by prdT&EE’? ‘anid the \allactee prior to its
registration under apnw tons of RERA, the promater s
given a focility to revise the d'n‘b! of completion of project and declare the
same under Section 4. The RERA does not contemplate rewriting of
contract between the flat purchaser and the promoter....

122. We have already discussed that above stated provisions of the RERA
are nat mtruspeﬂ.fue in nature. They may to some extent be having a
retroactive or quasi retroactive effect but then on that ground the mhdﬂy
of the provisions of RERA cannot be challenged. The Parliament is
competent enough to legislate low having retrospective or retroactive
effect. A law can be even framed to affect subsisting / existing contractual
rights between the parties in the larger public interest We do not have any
doubt in our mind that the RERA has been framed in the larger public

and sellers. The said cont
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fnterest after a thorough study and discussion made at the highest level by
the Standing Committee and Select Committee, which submitted its
detailed reports.”

Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt. Ltd. Vs,
Ishwer Singh Dahiya, in order dated 17.12.2019 the Haryana Real Estate
Appellate Tribunal has observed-

"4, Thus, keeping in view our aforesaid discussion, we are of the considered
opinion that the pr‘w.‘.ﬂ'ms u::lf the Act are quﬂs.r retroactive to spome em:’nt n

3 .?:l
W
possession as per the terms d ;1 xr:h,, .,.5-:' of the agreement for sale the
allottee shall be entitled to the i ::-’ ,-g.;:- elayed possession charges on the
asprovided in Rulg 15 of the rules and one sided,
unfair and un reasonad - oo W n!i'uned in the agreement

. The agreements are 5@ Anct I"HE'-EHE exc%t‘ﬁ{ the provisions which

] ted that the builder-
that there is no scope

have been abrogated by ;:‘- elf, Filfther, it Er

hu}'er agreements -.'-'-;-:",' uted in 3 i
left to the allottee to s contained therein.

Therefore, the authority charges payable under

: _ terms and conditions of the
agreement subject to in accordance with the
plans/permissions %izﬁgﬁﬁ artments/competent
authorities and are nntﬁ:@ﬁtﬁvm@ hf'g:n\rﬂthtr Act, rules, statutes,
instructions, directions issued thereunder and are not unreasonable or

various heads shall be pa}ra 2

exorbitant in nature.

G.IV  Objection regarding handing over possession as per declaration given
under section 4{2){1)(C) of RERA Act

The counsel for the respondent has stated that the respondent at the time of

registration of the project gave revised date for completion of same and also
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completed the same before expiry of that period, therefore, under such

circumstances the respondent is not liable to be visited with penal
consequences as laid down under RERA. Therefore, next question of
determination is whether the respondent is entitled to avail the time given

to him by the authority at the time of registering the project under section 3

& 4 of the Act.
It is now settled law that the pﬂﬂ n fthe Act and the rules are also
¥ E“" ﬁb‘ ongoing project has been defined

applicable to ongoing project and
in rule 2(1)[0) of the rule {'. t

required to be registered (nder & "

“_‘

Section 4(2)(1)(C) of the'A
-
the real estate project, the

4(2)(1)(C) of the Actand the s

EEfEfﬂn-#r-Appffm dh, ?ﬂ:‘m{ﬁ af redl estate projects

(2)The promo : e 1‘1 documents alang with the
application %‘ (1), namely: —
(1): -a dec}u sﬁ m DHJ shall be signed by

the pﬁj & promoter, stating:

(€) the time permd within which he undertokes to complete the
project or phase thereof, as the case may be..."

The time period for handing over the possession is committed by the builder
as per the relevant clause of flat buyer's agreement and the commitment of
the promoter regarding handing over of possession of the unit is taken

accordingly. The new timeline indicated in respect of ongoing project by the
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promoter while making an application for registration of the project does

not change the commitment of the promoter to hand over the possession by
the due date as per the apartment buyer agreement. The new timeline as
indicated by the promoter in the declaration under section 4(2){1)(C) is now
the new timeline as indicated by him for the completion of the project.
Although, penal proceedings shall not be initiated against the builder for not
meeting the committed due dateﬁ:pﬁs‘?:s;ﬂ)nn but now, if the promoter fails

h'\-s'!'h-: "'-F- r

to complete the project in declared timeline, then he is liable for penal

i _ ] 1.?"5_ .
T the e quiuences and obligations

N
= \

-
agreement and he is liable for the

’ 3 $ section 18(1) of the
WO
Act. The same issue has heen.dealt by hor 1@ bay High Court in case

ATE eV
titled as Neelkamal Realtors ﬁm td. and anr. vs Union of India

and ors. and has ubﬂEHHﬁdﬁ E R jjk

“119. Under the provisions of Segtion 18 the delaylin handing over the
pa:mmuh_fgﬂrﬂjﬂi epurieed from, the | date mentioned in the
agreement for sale entered into by the promoter and the ollottee
prior to its registration under RERA, Under the provisions of RERA,
the promaoter is given a facility to revise the date of completion of
project and declare the same under Section 4. The RERA does not
contemplate rewriting of contract between the flat purchaser and

the promoter...”

G.V Objection regarding entitiement of DPC on ground of complainant being
investor
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54. The respondent has taken a stand that the complainant is the investors and

not consumers, therefore, they are not entitled to the protection of the Act
and thereby not entitled to file the complaint under section 31 of the Act. The
respondent also submitted that the preamble of the Act states that the Act is
enacted to protect the interest of consumers of the real estate sector. The
authority observed that the respondent is correct in stating that the Act is

enacted to protect the interest uf—_ Wit

umers of the real estate sector. It is

L . .
@At preamble is an introduction of a

time preamble cannot

Furthermore, it is pe

and they have paid total price

ofRs.1,91,15,189/- mﬂﬁﬁﬁ Rﬂ%ﬂfanapaﬂmentln the

project of the prnmn;ehﬁ.t t&; et -!% qu._pﬂrtant to stress upon the

| % f—" |
definition of term allutﬂé der the same is reproduced below for

ready reference:

“2(d] "allottee” in relation to o real estote project means the person to
whom a plot, apartment or building, as the case may be, has been allotted,
sold (whether as freehold or leasehald) or otherwise transferred by the
promoter, and includes the person who subsequently ocquires the said
allotment through sale, transfer or otherwise but does not include a
person to whom such plot, apartment or building, as the case may be, is
given on rent;”
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In view of above-mentioned definition of "allottee" as well as all the terms

and conditions of the apartment buyer's agreement executed between
promoter and complainant, it is crystal clear that the complainant is a
allottee as the subject unit was allotted to them by the promoter. The concept
of investor is not defined or referred in the Act. As per the definition given
under section 2 of the Act, there will be “promoter” and "allottee” and there

cannot be a party having a status liii'l. ;;' ;tqr . The Maharashtra Real Estate

Appellate Tribunal in its nﬁ- : ,f,. 29.01.2019 in appeal no.
0006000000010557 tiled 354 $ '. htl Sa agm Developers Pvt Led. Vs
Sarvapriya Leasing {P - n %’helﬂ that the concept of

, the contention of

itled to protection of

Direct the respundenH A R% ﬁleﬁ’z&lplamam immediately
along with all the /am ;kd‘ uUndér the builder buyer
. \> _.-' I\ 5 @n{l ﬁT

agreement.

Direct the respondent to pay the prescribed rate of interest on the amount
paid i.e. Rs.1,91,15,189/- for delay in handing over of possession from the
due date of possession i.e. 27.07.2014 till the date of actual handing over of

possession.
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H.I Direct the respondent to handover the possession of the unit along with
all the amenities as promised under the builder buyer's agreement.

As per section 19(3] of the Act of 2016, the complainant as a matter of right,
is entitled to claim the possession of the allotted unit. The relevant part of

the section is reproduced hereunder: -

Nection 19..,

{3) The allottee shall be entitled to claim the possession of apartment,
plot or building, os the case may be, and the assoctation of allottees

_—u.

shall be entitled to claim the Wﬂ}g{ the commuon areas, as per

the declaration given by the -:.-'- e U ﬁ&rsub-c!nuse {C) of clause

>d unit within a period
ne relevant part of the

the apartment,
of twa months of
“apartment, plot or

(10} Every alle
plot or building as
the occupancy certifi
building, as the case may Il

In the present case, lil ﬁh E Eﬁ occupation certificate
dated 12.10.2021 on pa e rm ﬂf reply b ere is nothing on record to
show that an offer of gd aﬂé.mﬁie complainant for the
allotted unit. As confirmed h}' the c-:mnsel of both the parties during the
proceedings that the offer of possession has been made on 27.01.2022. Since
the respondent has already offered the subject unit to the complainant,

therefore, the complainant is directed to take the possession of the allotted

unit within a month of two months of this order.

H.Il Direct the respondent to pay the prescribed rate of interest on the
amount paid i.e. Rs.1,91,15,189/- for delay in handing over of possession
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from the due date of possession l.e. 27.07.2014 till the date of actual handing
over of possession,

In the present complaint, the complainant intends to continue with the
project and is seeking delay possession charges as provided under the
proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under:

Section 18: - Return of amount and compensation

If the promoter fails to cnmpfeta or is unable to give possession af an
upartment, p.'ur or huﬂding. .

It r:#"? ot intend te withdraw from the

u‘e.l‘u_:.r. till the handing , at such rote as may be
prescribed
As per clause 21 of fhe' fla “agt ated 28.07.2011, the

possession of the subjet
Clause 21 of the flat buyer's

er by of 28.01.2015.
ndover of possession
and is reproduced bel

As per clause 21 : The aper.shoti-endetvaur tofomplete the construction
of the said building /Unit within a4 peripd of threeyears, with a six months grace
pgr.rnd thereon from the date of exe maf the Flat Buyers Agreement subject

to timely payment byth&Buyer(s) 8f Total SaléPrice payable according to the
Payment Plan applieabl .- ded by, the Developer. The
Developer on completion of Iseruced evelopment shall issue final call
notice to the Buyer, bsﬁﬁﬂ‘ﬂf##.’m _T‘ ![.1 o F'EHII all dues and take
possession of the Un LJIX '-.._J Al

The flat buyer's agreernent is a pivotal legal document which should ensure
that the rights and liabilities of both builders/promoters and
buyers/allottees are protected candidly. The apartment buyer’'s agreement
lays down the terms that govern the sale of different kinds of properties like
residentials, commercials etc. between the buyer and builder. It is in the
interest of both the parties to have a well-drafted flat buyer's agreement
which would thereby protect the rights of both the builder and buyer in the
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unfortunate event of a dispute that may arise. It should be drafted in the

simple and unambiguous language which may be understood by a common
man with an ordinary educational background. It should contain a provision
about stipulated time of delivery of possession of the apartment, plot or
building, as the case may be and the right of the buyers/allottees in case of
delay in possession of the unit. In pre-RERA period it was a general practice
among the promoters/developers to invariably draft the terms of the
apartment buyer's agreement md-“su__;_‘mg._nner that benefited only the

the outset, it is relevar f‘fﬂfﬂﬂmm'ﬂ;@t nn é*pre-s?tp
8 ns ﬂtﬂﬂé

provisions, formalities and dotume ytation ¢ prescribed by the promoter.
The drafting of this clﬁ mﬁu nditions are not only
vague and uncertain HE%R of the promoter and
against the allottee tﬁa?;el(’gjig a q!ﬁg%{@t@;ﬁﬁe allottee in fulfilling
formalities and documentations etc. as prescribed by the promoter may
make the possession clause irrelevant for the purpose of allottee and the
commitment date for handing over possession loses its meaning The
incorporation of such clause in the flat buyer's agreement by the promoter
is just to evade the liability towards timely delivery of subject unit and to

deprive the allottee of his right accruing after delay in possession. This is just

to comment as to how the builder has misused his dominant position and
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drafted such mischievous clause in the agreement and the allottee is left with
no option but to sign on the dotted lines.

63. Admissibility of grace period: The respondent promoter has proposed to
complete the construction of the said building/ unit within a period of 3
years, with six months grace period thereon from the date of execution of
the flat buyer's agreement. In the present case, the promoter is seeking &
months' time as grace period. The sajd ]:leriud of 6 months is allowed to the
promoter for the exigencies hE_‘,-’ﬂ:ﬂd %mﬂtrul of the promoter. Therefore,

. ~f %

the due date of possession cumes 0 be

nd to withdraw from
t for every month of
as may be prescribed
i@ rules. Rule 15 has been

) / rest- [Proviso to section 12,
section 18 and }_f'ﬁ’-s ') of section 19]
(1) For the pu : i.sectiony] 2 section 18; and sub-
sections H ﬂm "ingerest at the ruate
prescribed? sh iﬁ}j Stntg Eﬂ'ﬂ Inﬂm*ﬁr{qhesr marginal cost
of lending rﬁ‘
Provided that in cese the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such

benchmark lending rates which the State Bank of India may fix
from time to time for lending to the general public.

65. The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of

interest, The rate of interest so determined by the legislature, is reasonable
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and if the said rule is followed to award the interest, it will ensure uniform

practice in all the cases.

Consequently, as per website of the State Bank of India i.e, https://sbico.in,
the marginal cost of lending rate (in short, MCLR) as on date i.e,, 03.02.2022
is @ 7.30%. Accordingly, the prescribed rate of interest will be marginal cost
of lending rate +2% i.e., 9.30%.

The definition of term 'interest’ as dgﬂned under section 2(za) of the Act
"-"hle from the allottee by the

promoter, in case of default, shal 28 | to the rate of interest which the
promoter shall be liable to p l se of default. The relevant
section is repm-:luced b =- 'k

“f2a) "interg ble by the promoter

or the allotte
Expfanﬂﬂ :

(i) the rate of i “i
case of defalE’ s

promoter shall'b

2 of interest which the

1 case of default.

(ii) the interest paya H ‘allottee shall be from the
date the pmmnrer srelved th or any part thereof till the
date the amount or vart ered and‘ interest thereon is refunded,
and the intergst payahile by the ’h '_-_.; nmoter shall be from
the date the allotteg de paymen bbo the promoter till the date

lspald!” ~1 1y IGRAM

| | | ":.r]
Therefore, interest un‘tﬁé \ﬁ’éla}ﬁ; payments fmm the complainant shall be

charged at the prescribed rate ie, 9.30% by the respondent/promoter
which is the same as is being granted to the complainant in case of delayed

possession charges.
Section 19(10) of the Act obligates the allottees to take possession of the

subject unit within 2 months from the date of receipt of occupation
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certificate. In the present complaint, the occupation certificate is obtained on

12.10.2021 and subsequently, the possession of the allotted unit was offered
on 27.01.2022. Therefore, in the interest of natural justice, the complainant
should be given 2 months’ time from the date of offer of possession. This 2
months’ of reasonable time is being given to the complainant keeping in

mind that even after intimation of possession practically he has to arrange a

lot of logistics and requisite dﬂ-cumg;}t_ﬁ including but not limited to

Accordingly, it is the fai ' fulfil its obligations and

RE
responsibilities as per the ang 28.07.2011 to hand over the

possession within the Hﬁﬂ:ﬁtﬂ Athe non-compliance of

the mandate cnntaine’ﬂ“'rnisq:?f'@hh F[@@ I,'e?l:hwﬁh proviso to section

WAV IALY
18(1) of the Act on the part of the respondent is esl:ahlishs-i As such the

allottees shall be paid, by the promoter, interest for every month of delay
from due date of possession i.e. 28.06.2015 till the date of offer of possession
plus 2 months or actual handing over of possession, whichever is earlier, at
prescribed rate i.e., 9.30 % p.a. as per proviso to section 18(1) of the Act read

with rule 15 of the rules.
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70. On consideration of the circumstances, the evidence and other record and

71,

submissions made by the complainant and the respondent and based on the
findings of the authority regarding contravention as per provisions of Act,
the authority is satisfied that the respondent is in contravention of the
provisions of the Act. By virtue of clause 21 of the flat buyer's agreement
executed between the parties on 28.07.2011, possession of the booked unit
was to be delivered within a period of 3 years from the date of execution of

the agreement with a grace permci nﬂﬁr munths, which comes out to be
28.01.2015.

(4)(a) of the Act on the niden Igestabhshed As such the

s

Accordingly, the nnn~m’1:Z : he 'mandate contained in section 11
A% LY
]

I : iﬂ.ﬁ";%%ﬁ @9.30% p.a w.el

Eﬁ g over of possession

5 of the rules.

Hence, the authority he

directions under secti uf
upon the promoter jﬁg cﬁh
section 34(f) of the acltuﬂfl 1 5] )

aTJ A L_J \?
i. The respondent shall pay Intemﬂ at the presmbed rate i.e. 9.30%

and issue the following
liance of obligation cast

the authority under

per annum for every month of delay on the amount paid by the
complainant from due date of possession Le. 28.01.2015 till offer of
possession (27.01.2022) plus two months i.e, 27.03.2022 or actual
handing over of possession, whichever is earlier, as per section 18(1)
of the act of 2016 read with rule 15 of the rules,
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ii. The respondent is directed to pay arrears of interest accrued within
90 days from the date of order.

jii. The complainant is directed to take the possession of the allotted
unit within a period of two month of this order.

iv. The complainant is directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period.

v. The rate of interest chargeable from the allottee by the promoter, in
case of default shall be char hE prescribed rate i.e, 9.30% by

i r

the respondent/promote ;'_,:. C
the promoter shall be | the allottee, in case of default i.e.,

the delayed posses , :.-‘;__-- .-'_ 5 .-_: yseetion 2(za) of the Act.

vi. The responde al| -' cha ig. from the complainant
which is not the'part of bu er's sr men E‘_ _
. <
72. Complaint stands di -::_--' Ayl gfx,i II n
.l

73. File be consigned to reg

(vifay K%THA RE

Member

e B b o

Dated:03.02.2022
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