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Complainant

Chairman

Member

OIRDER

laint has been filed by the complainant/allottee

f the Real Estate (Regulation and Development)

the Act) reerd with rule 28 of the Haryana Real

n and Development) Rules, 201.7' (in short, the

on of section 11(4)(a) of the Act wherein it is

-t
l
l

W /o Mangat Ram Lamba
59, Second Floor, Saket, New

Versus

Estates Limited
ower, Tower A, 6tt floor, Sec 2,

Faridabad lload, Gurugram-
Respondent

Complainant(Advocate)

(Advocate) Respondent

Rules) for violilt
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I handin
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for all
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functions under
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sale executed in

: details of sale r

., date of propo

if any, have be

S.No. Hearls Information

L. Project nam
location

: and "Frism Portico", Se )9, Gurug anl

2. Projt:ct aree 5.05 acres

3. Natu re of th e project ommercial comp

4. DTC ? Licern e t79 of 2:008 dated
valid up,to 10.10.2

1

l
10.2001

{l

and

5. Name of the licensee inaniya Estate Lt

6. RERA, Regis
regisrterecl

ered/ not Unregistered

7. Unit no. PPES- 605,6th flor

fPage 35 of the cot Iaintl

B. Unit meas;u

area)
ing (super 550 sq. ft.

[Page 36 of the co laintl

9. Date of alllo ment N/A

10. Date ofexer
builler buy

ution of
)r agreernent

28.06.20r:l

[Page 33 of the co "l rlaintl

11. Menrorandr
understand

mof
ng

05.04.2013

[Page 26 of the co :I rlaintl

t2. Date of co
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01.04,2 01I:

[As ner email rece td from e
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Complaint No 775 of 2021

arties also entered into a memorandum of

05.04.2013 wherein the respondent-builder

rest by way of assured returrf of Rs. 22,089/-

TDS) per month till the possession of fully

anded over to the complainant. Afterwards, the

eement was duly executed belween the parties

se 5.1 of builder buyer's agreement dated

dent -builder Was bound to deliver the physical

lly furnished said unit within 42 months

ths grace period) from the executi.on of the BII,A

. That the respondent faile{ to deliver the

n of the said unit within stipul4ted time period.

nt, time being the essence of the contract, has

ial terms of the contract. That respondent even

more than four years after the stipulated time

nded over the physical posse$sion of the said

bmitted that project is still under construction

cture has been erected at the site.

ention here that the respondent-builder paid

red returns as per Ivl0tI but stopped the same

Ld till date, no payment has been made despite

nd requests.

ant sent a legal notice dated 23.03.201-9 to the

r through counsel demanding the refund of the
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amount paid tow

assured returns
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rds the sale of said unit and dues of the monthly

ut respondent builder neither refunded the

nor cleared dues of monthly assured returns.

g B5o/o of the total cost of the unit and delay of

ears, the possession of the unit has not been

complainant. It is pertinent to mention that no
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were beyond its control, The timeline as
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project was delayed due to force

as, shortage of labour, two stage proc:ess

clearance, labour strikes, slow pace of
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:er iurisdiction

f the Acl.,2016 provides that the promoter shall

the allottee as per agreement for sale. Section

uced as lhereunder:

for all obligations, responsibilities land functions
ions of this Act 0r the rules and regulations made
the allottees as per the agreement for sale, or to
allottees, as the"cose may be, till the conveyance of

plots or buildingst as the case rVtay be, to the
common areas to the association of ollottees or the

[ty, as the case moy be;

ons of the Authority:

provides to ensure compliance of t[re obligations
romoters, the allottees and the real estate agents
nd the rules and regulations made thererunder.

rovisions of the Act quoted above, the authority

iction to decide the complaint regarding non-

igations by the promotef leaving aside

ch is to be decided by the adjudicating officer if

the
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construction due

lockdown due to

but all the pleas

flat buyer's agr

28.06.2013 and

labour stril,.es, dis

on the project bei
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impact of r:ovid
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too for more th
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I

o a dispute with the contractor, demonetisation,

covid-19 and weather conditions in Gurugr.am

vanced in this regard are devpid of merit. The

ment was executed between the parties on

e events taking place such as demonetisation,

ute with the contractor, do not have any impact

g developed by the respondent. Moreover, the

letiorr of the project was 01,.04.2018 and the

9 resulting in lockdown came only in March

e may be shortage of labour, raw material and

ther conditions but the same cannot be tal<en

for delay in completion of the project and thzrt

4 years. Sc,me of the allottee:; may not be

the amount due but the interrest of all the

rned with thr: said project can't tre put on hold

hus, the prornoter respondent ca,nnot be given

on of aforesaid reasons. It is; well settled

son cannot take benefit of his own wrongs.

ng the complainant being investor:

half of respondent that complainant is investor

So, she is not entitled to any protection under

plaint filed by her under Section 31 of the Act,

inable. It is pleaded that the prreamble of the

e Act is eniacted to protect thre interest of

eal estate sector. The Authorily observes that
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the resporrdent

protect the inte

settled principl

correct in stating that the is enacted to

t of consumers of the real te sector. It is

of interpretation that the preamble is an

introductir:n of statute and states the main a s and objects of

enactinrg a stertu but at the same time, the p amble cannot be

enacting provisions of the A . Furthermore, it

te that any aggrieved person n file a complaint

used to defeat t
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against the pro
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is revealerl that

ter if he contravenes or violates any provisions

s or regulations made thereunder. Upon careful

erms and conditions of the buyer's agreement, it
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amount towards purchase of subject unit. Af this stage, it is

important to s upon the definition of term Allottee under the

Act, and the sam is reproduced below for ready ref'erence:

"z(d) 'allottee' in reltttion to a real es project means
the person
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whom a plot, oportment or bui ing, as the case
n allotted, sold(whether as free or leasehold)

or otl;erwise nd includes the
p€rSort: who
sale, transfer

ment through
r otherw,ise but does not include person to whom

such plot, a
rent."

rtment or building, as the case y be, is given on

mentioned definition of allot e as well as the

ons of the buyer's agreement ted between
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concept of inve r is not defined or referred in Act of 2016. As
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transferred by the promoter,
ubsequently acquires the said a

In view of abo'u

terms and condi

Complai t No 775 of2021
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019 in appeal No.0006000000010557 titted as

m Developers Pvt Ltd. Vs Sarvapriya

and anr. hzrs also held that the concept of
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ct also stands rejected.

mplainant for refund:

ndent to refund the total deposited saleresp
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I 05.04.2013 was also executed between the

'd to payment of assured returns against the

r rate of Rs.22,089/- (after deducting TDS) per

.2.2012 till the date of possession of fully

randed over to the complainant-allottee. At the

luyer's agreement, the complainant paid sum r:f

hich is not disputed by the respondent in its

is the case of complainant that since the

lject was not as per schedule of payment, so she

rmaining amount due and which ultimately led

from the project.

nr the fact that the allottee- complainant wishes

r the project and is demanding return of ttre

by the promoter in respect of the unit with

of the promoter to complete or inability to give

unit in accordance with the terms of agreernent

completed by the date specified therein, the

under section 1B[1] 16. The due

ioned in theas per agreement

g of the complaint on27.01.20+1.

rtificate of the project where the unit is situ;tted

tained by the respondent-promoter and the

e view that the allottee cannQt be expected to

r taking possession of the allltted unit and for

120

].n,

the Act

sale as

of

for
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amount received

interest on failu

possession of the

for sale o: duly
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The occupittion

has not been

authority js of t

18.
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which she has pai

9.

and as obse:rved

Realtec,h Pvt. L

57BS of 2079, d

tt t., .... I ne

date, which clea

cannat lte mad

aptartmettts a.llot

apartments in P,

Irurther in the jud

the cases ol'New

Vs State of U,P,

l{igh Court of Pun

and Developers

No.6ti9l7 o.,f 202

clbserved ar; unde

2!i. The unqualifi,

Section L8(1)(t

an!' contingenci

legtislature has

afi tunc:ofiditional

give possession

stipulated under

events or stoy ord
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obltigation to refu
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monner provided

does not vtish to
intere:;t fo- the pe

prescrIbed
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major amount towards the s{le consideration

Hon'ble Supreme Court of Infia in lreo Grace

bsolute right to the allottee, if the prfrnater Tails to
'the apartment, plot or building wlthin the time

rc terms of the agreement regardless of unforeseen

'rs of the Court/Tribunal, which is in 
f 
ither way not

z allottee/home buyer, the promotel is under an

the amount on demand with interpst at the rate
State Government including compefisation in the

nder the Act with the proviso that if the allottee
thdraw .t'iom the project, he shall he entitled for

of delay till honding over possession af the rate

Vs. Abhishek Khanna & Ors.,lcivil qppeql no.

ided on 77.01.2021

pation certificate is not available qven as on

amounts to deficiency of service. Thl ollottees
to wait indefinitely for possessiQn of the

to them, nor esn they be bound tp take the

ement of the Hon'ble Supreme Court of India in

Promoters and Developers Private Limited

nd Ors. (supra) and followed by the Hon'ble

ab & Haryana in case Ramprashtha Promoters

Ltd Vs Union of India and Ors. in CWP

decided on 04.03.2022, and wherein it 'uvais

right o| the allottee to seek refund referred Under

and Section 1.9P) of the Act is not dependent on

or stipulations thereof. lt appaars that the

sciously provided this right of refund on demand as
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The promoter i

and functions un

and regulations

agreement for

failed to c:omple

accordance wi

completed by e date specified therein. Accordingly, the

to the allottee, as she wishes to withdraw frompromoter ls liabl

the project, with t prejudice to any other remedy available, to

return the' arno nt received by it in respect lof the unit with

interest at such r te as may be prescribed.
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appllication for

officr:r uncler sec

of 2Ct16.

The respondernt

Rs,1,1,79,0l0/- h

of assured retu

the authority h

entitlecl for refun and hereby, direct the respondent to return the

balance anrount

dedurcting an a

com;rlaina nt on

ived by it from the complairnant-allottee after

ount of Rs.'1,4,79,000/- alre[dy paid to the

responsible for all obligations, responsibilities,

er the provisions of the Act of 2016, or the rules

made thereunder or to the allottees as per

Lle under section 11(a)(a). The promoter has

e or unable to give possession of the unit in

the terms of agreement for sale or duly

has admitted in its reply thft an amount of
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ny other remedy available to the

.ion for which she may file an

rpensation with the adjudicating

read with section 31(1) of the Act

s already been paid to the corprpllainant by way

Therefore, taking note of all the circumstances,

lds its view that the complainant-allottee is

retext of assured return; along w,ith an interest

40o/o p.a. as prescribed under rule 15 of the
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Haryana Real Estate (Regulation and Developrnent) Rules, Z0I7

from thLe date of each payment till the actual date of refund of'the

deposited amounft from the date of this order within the timelines

provided in rule 16 of the Haryana Rules 2017 ibld.

Legal exp€:nses:

The complainant is claiming compensation under the present

relief. The, Authority is of the view that it is important to

undersltanrl that the Act has clearly provided interest and

compensation as separate entitlement/rights which the allottee(sJ

can c:laim. :-or claiming compensation under sections 12,14,18 and

Section 1!) of tl[e Act, the complainant may file a separate

complaint before the adjudicating officer under Section 31 read

with Sectic n lt o[the Act and rule 29 ofthe rules,

Directions; of thq Authority:

Hence, ther Authprity hereby passes this order and issue the

follorruing dirc.ctiOns under section 37 of the l\ct to ensure

compliance of ofligations cast upon the pronnoter as per the

functions entrustfd to the Authority under section 34(0 of the Act

of 2016:

i) The re{spondent /promoter is directed to return the

balance amount received by it from the complainant-

allottee after deducting an amount of Rs.14,79,000/-

paid orlr pretext of assured return along urith an interest

at the fate of 9.40o/o p.a. as prescribed under rule 15 of

the Hapyana Real Estate (Regulation and Development)
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Dated: Z5.O

Rules,

actual

201,7 from the date of

date of refund of the de

date this order.

A od of 90 days is given

cornpl with the directions gi

failin which legal conseque

disposecl of.

to the Registry.
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