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complaint has been filed bY the

ttees under section 31 of the Real Estate

elopment) Act, 2016 (in shlort, the Act) read
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29.06.2015

[Annexure D at page 44 of the
complaint]
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L6.02.2021 at pag
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upatio Certificate 28.1.1.2019
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700 sq. ft. in the above detailed project for the

Dn amount of Rs. 41,91-,000/- A builder-buy'er

xecuted between the parties on 09.04.2013, and

'the saicl unit was to be handed over in 03 years

6. It is the case of complainants that they paid a

2,545/- finclusive of a loan amounting to, Rs.

n from ICICI Bank) from time to time on the basis

d by the respondent and for which the paymetrts
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pondent failed to hand over the possession of the

the stillulated time. Despite pay'ing more than

sale consideration. Thus, the completion oI the

delayed by 03 years and 9 months without any

Lcation.

)evelopers Pvt Ltd. with whom the complainants

o buyer's agreement on 09.0 4.201,3 amalgamated

iye Developers Pvt Ltd. i.e. the respondent as pet
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09.04.201,J was

the unit/ sipace

that the lluilder buyer agreement was
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21,.07.201,4 of Hon'ble High C urt of Delhi and

tion ol'the new agreenlent dated 29.06.2:"015

es with regard to the subject unit.

le consideration as per the agreement dated

41,91,,000/- but as per the ledger account of

s unnec€)ssary increased the amount and made

ideration of Rs. 44,44,1,04 /-

inants wrote email dated 24.09.2019 to the

g an explanation for the delay in completion of

Iteration of the,:total amount payable. However,

tisfactory, response from the side of the

the complainants:

;have sought following relief[s):

ndent to refund the amount of Rs. 29,82,5,+5f -

interes;t from the date of each payment marCe:.

ondent to pay an amount of Rs. 10,00,000 /- as

the complainants and the cost of litigation.

tted that the builder

ever executed between

ring no. 0202. Rather,

buyer agreement datr:d

the parties in resper:t to

it is only on 29.06.2015

executed between the

on account of physical harasslment and ment.al

ent:

uilder by way of written reply made following
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parties. Be that

29.06.2A15 woul

be binding on t
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with M/s Magic

the [{on'ble High

sent to all the

dated 04.11.201

11. It is submitted

unit/ space was

aforesaid agree

project within 3
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making the a
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subject to clau
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It is furth:r sub

obligations und
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Rs.5 per sq. ft,

rebate and adju

complerinzrnts a

It is reiterated th

in terms thereo

t2.

13.

Complai No. 49 of 2021.

as it may, in any event the

supersede and continue to

e complainants by virtue of

document dated 29.0 6.201.5,

agreement

revail and

lause 30

dated

would

'Entire

at Spire Developers Pvt. Ltd.,

ye Developers vide ordef, a,

got amalgamated

ourt of Delhi and the informa

ed 21.07.201,4 of

on of the fact w,as

llottees including the compla nants vide letter

at buyer's agreement in respect of the aforesaid

ted on 29,06.2015 and vide clause 9.1 of the

ent, respondent contemplated to complete the

years from the date of exec[rtion of the said

ace perio d of 12 months after {he expiry thereof,

date of offer of possession as 29.06.201-9. It is

he aforesaid date of offer of possession w'as

10.1, 1t0.2,37 and the allottees making tirnely

talments due as per the payrnent plan opted by

itted that respondent has complied with allt the

the aforesaid agreement. ThB respondent has

amount of penalty as per the agreement i.e., @

month irmounting to Rs. 1,7,490/- in the form of

ted the same from possession dues payable by

inst the allotted unit.

t the said project is registered under HRERA and

; respondent is entitled to cromplete the said
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re 31.12.2021. After obtainin

1,1..201,9 from the comPeten

eady offered Possession of uni

the complainants on 30.11'.20t

the occuPation
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f. May 2015 i.e., much prior to the agreed date'of
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to certain unavoidable circumstances and
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1-,5!,757 l- accrued on due instalments' It was
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'the allotment of unit.

nent to submit that complainants again defaulted

lnts of due instalment despite the receipt ol'the

I letters and reminders dated 05'04'2018'

)1.201.9, 29.03.201,9, L3.05.2019, 22'05'20'19'

g.2o1g, 12.03.2020, 28.04.2020, 
'17 

'08,2020 and

rectively The last payment was made by

nly on 04.05.2017 and therefore' they ilre
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submitted that, the

respondent viz-a-

clate of offer of
in
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s. It
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by Town ;rnd Co
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.11.201.9 after taking into a nt the grace

, as stipulated in clause 9.1 o the agreement,

making timely10.1, 10.2, 37 and allottee

talments as per the payment p an opted. As the

making timelymselves are at default in

not seek timely completion of onstruction and

date of offer ofent is entitled to extension o

e corresponding period of lay in making

inants.

nts had sought for the p ment of delay

from the emails attached along with the

mplainants dated 24.12.2A19 and 20.08.2020.

no. t/9212017-ITCP dated 14.12.2017 issued

ntry Planning Department, the jurisdiction of

latory Authority, Gurugram shall be entire

offilces situated in

levant documents have been filed and placed on

enticity is not in dispute. Hence, the complaint

the basis of these undisputed documents and

ry the parties.

authority:

lspondent regarding rejection of contplaint on

ion stands rejected. The authority observes that

well as subject matter jurisdiction to adjudicate

rint for the reasons given below.

urisdiction
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Gurugram. In the
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F.

Ij.1

authority ltas col
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E. II Sttbiect ma

Section 11[a)[a)

be responsible t

11[4)[a) is reP

Section 1:L( )(a)
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under the P
the'reunder or
thet as:tociation
all the apar
allottees, or
comPe'tent au

Section 34-Fun

34(f) of the
cast uPon the
undet'this A

So, in vierv of th

has comPrleter ju

compliance of
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pursued bY the

Findings on the

Obiection rega

complainants:

o.49 of 2021Complaint

resent case, the Project in qu

g area of Gurugram digtri

stion is situated

Therefore, this

plete territorial jurisdiction deal with the

iurisdiction

f the Act, 2Ot6 Provides that t e promoter shall

for sale. Sectionthe allot;tee as Per agreement

uced as hereunder:

for all ctbligations, respo.nsibi\ities and. [':'::t^::
of thiiAct or the rules and regukttion,s mad-e^

the allottees as per the agreement for sale' or to

o7 ollorrrrr, as the case moy be, till the c?nv?:':':,::
'nir, p,tot, or buildings, Qs the case.m,?y-.b':'?-:l'^

,o^'^o, qreas rc tnZ ossociation of allottees ttr the

rity, as ilte case maY be;

ns of the AuthoritY:

:t provides to ensure compliance of the obligations

p.orot.rr, the allottees and the real estate agents

lna tfte rules and regulations made thereunder'

provisions of the Act quoted above' the authority

isdiction to decide the complalnt regarding non-

obligations by the promotier Ieaving aside

hich is to be decided by the adiudicating officer if

omplainants at a later stage'

obiections raised by the respondent:

pry{,,,*,,,, due bY theing default in making
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has alleged that the comp ainants having

and conditions of the agreem

aking timely PaYments. Fur

nt and contract

tion is supPorted bY the

her the above-

builder buyer

between the parties. Clause provides those

f the instalments and other ch rges as stated in

nt.ment is essence of the agreem

nt cannot take advantage of this objection of

being himself at wrong firstly by still not

pation certificate and offering the possession of

reing delay of 2 years and 7 months and the

: already paid more than 600/o of the total sale

date. Therefore, the respondent itself failed to

"actual and statutory obligations' Though there

nds/ reminders issued to the complainants to

rayments of the amount due but it also failed to

;ainst the allottee as per the provisions of clause

ryer's aplreement dated 29.06'2015'Thus, the

reing in default as evident from

ers detailed in annexure Va (Page 22-32 of the

rld be liable to pay the amount due to the

with prescribed rate of interest'

ling the complainants being investors:

r behalf of respondent that complainants are

rt consutrlers. So, they are not entitled to any

the Act and the complaint filed by them under

Act, 2016 is not maintainable. It is pleaded that
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breached the term

by defaulting in

mentioned conte

agreement execut

timely paytnents

the schedule of Pa

But the respond

timely palrments

obtaining the oc

the unit desPite I

complainatrts hav

consideration till

comprlete its cont

are certaitr derm

makel remrrining

take any action a

2 and 1,1 of' b
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demands/remin

reply), they wo
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e Act, states that the Act is e ed to protect

mers of the real estate se , The Authority

that the Act is

the real estate

pondent is correct in statin

t the interest of consumers o

principler of interpretation tha

a statute and states the main

the prearnble is

ims and objects

e but at the same time, the Pr mble cannot be

Furtherntore, it

file a complaint

or violates any

enacting provisions of the A

that any aggrieved person ca

r if the promoter contraven

Act or rules or regulations de thereunder.

;al of all the terms and conditions of the bruyer's

evealed that the complainants are buyers and

amount towards purchase of subject unit. At

rportant to stress upon the definition of' terrn

: Act, and the same is reproduced below for

illottee' in relqtion to a real estate proiect meQns

whom a ptlot, apartment or building, as the case

en allotted, sold(whether as freehold or leasehold)
t:ransferred by the promoter, and includes the

hsequently acquires the said allotment thrc'ugh

r otherwise but does not include a person to w,hom

'tment or building, Qs the case may be, is givein on

'mentioned definition of allottee as well as the

ons of the buyer's agreement executed between

'ystal clear that the complainants are allottees as

allotted to them by the respondent/promoter.

rvestor is not defined or referred in the Act of
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lhe preamb,le of t

the interest of co

observes; tkrat the

enacted to pro

sector. It is settled

1.

an introrju<:tion o

of enacting a statu

used to def'eat the

is pertinent to no

against the prom

provisions of the

Upon careful peru

agreement, it is
paid consirlerable

this stage, it is i

allottee urrder th

ready' reference:

"z(d)
the person to
may be, has
or otherwise
person who
sale, transfer
:;uch plot, apa
rent."

In vir:w of above

terms and condit

the parties;, it is

the s;uLrjec:t unit

The concept of i
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2016.1\s per definition under section 2 of the Act, there will be

'promoter' and 'allottee' and there cannot be a party having a

status of investor'. Thel Maharashtra Real Estate Appellate

Tribun;al in its order dated 29.01.201,9 in appeal

No.0006000000010557 titled as Nl/s Srushti Sangam

Develorpers Pvt Ltd. Vs Sarvapriya Leasing (P) Ltd. and anr.

has als;o held that the concept of investor is not defined or

referred in the Act. Thus, the contention of promoter that the

allotteels treing investors are not entitled to protection of this Act

also sternds rejected.

G. fintitlerment of the complainants for refund:

G.1 Direct the respondent to refund the amount of Rs. 29,82 ,545/-

22.

along ruith Ltlo/o interest from the date of each payment made,

Vide I er dated 1,7.L7.2012, the c{mplainantr; were

allottecl the su ect unit by the respondent I for a total sale

Rs. 41,9L,000/-. A buyer's pgreement dated

uted between M/s Spire Developers Pvt. Ltd.

and t[he complai nts. The due date for delivery of the posr;ession

of thre allotted u it was fixed as 08.04.201.6 Though as per that

mplainants started depositing various atnountsagreement, the

as per the buye

with wh<lm th

s agreement but M/s Spire Developers t'vt Ltd.

'y have entered into buyer'ls agreement on

09.04.2),013 arnal mated with M/s Magic Eye Developers Pvt Ltd.

i.e. the re:sponde t as per the order dated 21.0V.201.4 of I{on'ble

High Ciourt of

agreement date

the subrject unit.

consideration o

09.04.2013 was

lhi and which led to execution of thre new

29.06.2015 between the parties with regard to

he due date of possession of the subject unit was
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to be calculated

23.

handecl over wi

execution of the

which comes o

agreement, the

amounts agains

29,82,5;45/- as i

no.37 of the repl

Section 1B(11

eventuality whe

possession of th

sale or duly co

eventuality whe

after obtaining

payment at the t

withdraw from

received by the

prescribed rate.

It is not dispu

pred[ecess;or- in-

sum ol'Rs.4L,9l-

between them o

unit was to be o

cornplainants m

30.08.2013 vi

03.07.2012, 30.

by the Hon'ble

Limited amalga

24.

No.49 of2027

agreement with two grace periods of six monl.hs

tt to be 29,06.2018. After signing of lbuyer's

complainants again started depositing,rarious

: the allotted unit and paid a sum of lls.

; evident from ledger dated 1,6.02.2021 at page

f the Act of 201.6 is applicable only in the

e the promoter fails to complete or unable to give

, urlit in accordance with terms of agreem.ent lor

pleted by the date specified therein. This is an

e the promoter has offered possession of the unit

occupation certificate and on demand of due

ime of offer of possession, the allottee wishes to

:he projerct and demand return of the amount

romoter in respect of the unit with interest at the

per clause 9.L where the po ssion was to be

hin a period of three years rom the date of

that the complainants were allotted a unit by the

interest of the respondent on 1,7.12.2012 fctr a

0/-. lt led to execution of buyer's agreement

09.04.2013 and the possession of the allotted
'ered within 3 years by 09.04.,2016. Though the

de some payments against the allotted unit up to

e receipts dated 05.04.201.2, 01.06.20'12,

.201.3 but vide orders dated 21.07.2014 passed

lhi.High Court M/s Spire Developers Private

ated with the respondent. So, lt led to execution

Page 13 of2L
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ffi
ffi
nfl+q qqi

of new BBA between the parties on 29.06.2015 setting out some

new terms and conditions including the due date for completion of

the project and handing over of possession of the allotted unit to

the complainants and which was fixed as 29.06,201,8. The case of

complainants is that the respondent failed to abide by the terms

and conditions o[ sale, and which led to their writing email dated

24.09.i1,019 but with no positive response and ultimately, led to

their r,vithdrawal from the project and seeking refund of the

amount deposited. It is a fact that after completion of the project

the respondent builder applied for occupation certificate on

21.06.2',01,9 and the same was received by it on 28.11,.201,9

(annexure R7'1 at page 18 of the replyJ. An intimation in this

regard \ ras given to the complainants on 30.1L201,g vide

annexure R/2 and possession of the allotted unit was also offered

to thern. 'Ihe cornrplaint seeking refund of the deposited amount

was filed before the authority on 28.01..2021. Though, there is

email dated 24.09.2019 sent by the complainants to the

respondent br:t that was'vvith regard to increase in the price of the

allotterl unit , charge of interest for delayed payments and delayed

possession charg;es and its duration to be paid by the, builder.

Thus, up to the date of offer of possession i.e., 30.11.2019, the

complarinants never moved to withdraw from the project and

sor"rg;ht rel[und from the respondent builder. So, in such a situation

whether the law permits, the answer is in the negative

The due date of possession as per agreement for sale as

mentioned in the table above is 29.06.2018 and there is delay of 2

25.

vears 6 months 30 days on the date of filing of the complaint. The

case have filed this application/complaint,n,l

Page 14 ofZl
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26.

consequences pr

Page 15 of2l

occupation certificate by th

even after the

possession was

rlier opted/wished to withdra

ue date of possession and o

ue payment was

raised, then onl e authority. The

occupation ce ficate /part occupation c ificate of the

HARERE
GL]RUGRAM

on2U.01.2021 er possession of the unit w offered to them

promoter. The

from the project

ly when offer of

de to them and demand for

filed a complaint before t

where illlotted unit of the

received. Section 1B(1) gives

e unit in accordance with

le or duly completed by

that the allottee has tacitly wished to continue

he promoter has already invested in the project

nd offered possession of the allotted unit,

accordance wi

after obtaining

allottees never e

building/towers

situated has bee

possess;ion ol' t

agrer:menl for

therein:

All

All
pro

The rig;ht uncler

failure of the pro

of the unit in acc

or duly complete

exercisr:d the r:ig

of poss,:ssion is

it impliedly mea

with the project.

to complete it

complainants is

options to the

allotteer if the p moter fails to complete or s unable to give

the

the

terms of the

date specified

il
ii)

ttee wishes to withdraw from the project; or

ttee does not intend to withdraw from the
ect

section nBO)/19(4) accrues to the allottee on

rnoter to complete or unable to give possession

lrdance with the terms of the agreement for sale

I by the clate specified therein, [f allottee has not

t to withdraw from the project after the due date

ver till the offer of possession was made to him

Although, for d ay in handing over the unit by due date in

the terms of the agreement for sale, the

vided in proviso to section 1E(1) will come in

Complai No. 49 of 2021,
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ffi,ctlRllGnl
force as the pro

every month of

allottee's interes

protected accord
I

27. Further in the ju

28,

the cases of New

Vs Statte of U.P,

Realto,rs Priva

(Civil) iNo. 13005

25. The unquali,

the apartment,
terms of the ag

allottee/home b

the project, he

handi'ng over

The promoter i

and functions u

and regulations

agreement for sa

Supreme Court o

and liability of

unable to give p

of agreement fo

therein. But thre a

Page 16 of21

oter has to pay interest at the rescribed rate of

delay till the handing over f possession and

the promoter arefor the money he has paid to

ngly.

ment of the Hon'ble Supre Court of India in

Private LimitedPromoters and

case of M/s Sana

ia & others SLP

it was observed

Section 1B(1)(, ,) and Section 19(4) of the Act is not dependent on any
c:ontingencies' or 'pulations thereof, It appears that [he legislature has

c:onsciously provi, this right of refund on demand a$ an unconditional
absolute right to the ollottee, if the promoter fails to give possession of

or building within the time stifiulated under the
t regardless of unforeseen evenf,s ar stay orders of

the Court/Tribu l, which is in either way not adtributable to the
', the promoter is under an obligalion to refund the

anlount on dem

Government incl,

Act with the pro,

nd with interest at the rate prescribed by the State

ing comp'ensation in the menner provided under the
iso that if the ollottee does not wish to withdrow from
all be entt'tled for interest for the pteriod of delay till

made thereunder or to thel allottee as per

under section 11(4)(a). This judgement of the

India recognized unqualified riight of the allottee

e promoter in case of failure to complete or

session of the unit in accordance with the terrns

sale or duly completed by the date specified

lottees have failed to exercise t[ris right although

Cornplai t No.49 of2021

nd Ors. (supra) reiterated in

Limited & other Vs Union of L

of 2020 decided on 12.05.2022

ssion at il\e rate prescribed

responsible for all obligation$, responsibilitir:s,

er the provisions of the Act of 201,6, or the rules

referred Under



ffiHI\RERA
ffi, GuRUGRAM

it is unqualifi

intentions clear

project. Rather

thus mrade the

delay till handi

authority that th

allottecl unit an

wished to withd

posses:;ion, such

such as reducti

investment pure

the s;ection l-u

failune of promo

of refund if opte

charges at pre

29. In the case of I
and Ors, Civil

some rof the al

developer has

possession has

that those allott

apartments sin

was offered afte

developer was o

of delay occu

possess;ion was

As per proviso to c 1B(1)

PageLT ofZl
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one. They have to demand

t the allottee wishes to

and make their

thdraw from the

acitly wished to continue with the project and

entitle to receive interest for every month of

Ig over of possession. It is observed by the

: allotteer invest in the project for obtaining the

I on del:ry in completion of the project nervrer

aw from the project and when unit is ready l'br

withdrawal on considerations other than delay

)n in the market value of the property and

y on spe(:ulative basis will not be in the spirit of

ich protecti the'right of the allottee in case of

er to gi'v,r: possession by due date either by way

I by the allottee or by way of delay possessir:n

bed rate of interest for every month of clelay.

Grace Realtech Pvt. Ltd. v/s Abhishek Khanna

I no. 57BS of 2079 decided on 71.01.2027,

ottees failed to take posse$sion where the

n granted occupation certificate and offer of

n madre. The Hon'ble Apex court tool< a view

es are obligated to take the possession of the

the construction was completed and possession

issuance of occupation certificate. However, the

ligated to pay delay compensatflon for the period

from the due date till the date of offer of

ade to the allottees.

al

al

b
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Pr,ovided that
the project,

month of dela.

as may be

30. In case allottee

is liable on de

fails to complet

accordance with

liable on dem

allottee has to

projr:ct and a po

amount with p

such dr:mand pri

ready, then impl

i.e. he does not

proviscl to sec

allottee shall be

rate for every

judgement of H

Grace Realtech

and also in con

Court of India in

Pvt Ltd Versus S

The authority he

promoter an int

possesrsion at p

by the promoter

31.

of lndi:r highest

Page 18 of21
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'here an allottee does not intend to withdraw from
shall be paid, by the promoter, interest for every

till the handing over of possession, ot such qs rate
ribed.

ishes to withdraw from the proflect, the promoter

d to the allottee return of the amount received

with interest at the prescribed rate if promoter

or unable to give possessi(n of the unit in

the terms of the 
-agreement 

fo[ sale. The words

nd need to b.d understood ih the sense that

ke his intentions clear to withdraw from the

itive action on his part to demand return of the

cribed rate of interest if he has not made any

r to receiving occupation certificate and unit is

edly he has agreed to continue with the proiect

intend to withdraw from the project and this

B(1) automatically comes into operation and

aid by the promoter interest at the prescribed

onth of' delay. This vier,v is supporterd by the

n'ble Supreme Court of India in case <tf of lreo

Ltd, v/s Abhishek Khanna and Ors.( Supra)

nance with the judgement of Hon'ble Supreme

se of M/s Newtech Promoters and Developers

te of U.P. and Ors., .( Supra)

by directs that the allottees s{ratl be paid by the

rest for every month of delay till handing over of

scribed rate i.e. the rate of 9.50o/o (the State Bank

arginal cost of lending rate [MCLR) applicable as



32.

33.

Page [.9 of 2l

Estate (Regulati

timelines provid

Thus, the com

occupation certi cate from the competent authority. However, the

developer is obli ated to pay delay compensation for the period of

delay orcCUrred
:,

m the due date'"of possession 1.e.,29.06.2018 till

the date of offer of possession (30.1.1.2019) plus two months i.e.

30.01.2:020 was ade to the allottees.

G.2 Legall e:rpenses:

The complainan s are claiming compensation under the presernt

ority is of the view that it is important torelief. The Au

understand tha the Act has clearly provided interest and

compensation as separate entitlement/rights which the allottee(s)

ffiH,qREI,
ffiaJRUcR

on date +20/o) a prescribed under rule 15 of the Haryana Real

n and Development) Rules, 2017 within the

in rule 1,6(2) of the Haryana Rules 2017 ibid.

lainant-allottees are obligated to take the

posses:sion of th allotted unit after making outstanding payments

ribed rate of interest since its construction isalong 'with pres

complerte and p ssession has been offered after obtaining of

can r:laim. For cl

Sectlonr 1,9 of

complarint befor

with Serction 7'1

functions entrus

of 201,6:

iming compensation under sections 1,2,1.4,L8 and

e Act, the complainants may file a separate

the adjudicating officer under Section

the Act and rule 29 of the rules.

31 read

H. Directions of the uthority:

Hence, the Aut ority hereby passes this order and issue the

ons under section 37 of the Act to ensurefollowing direct

compliance of ligations cast upon the profioter as per the

to the Authority under section 34(0 of the Act

No. 49 of 2021,
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i)

ii)

iv)

v)

Complairit No. 49 of 202I

The relief fo the refund of the deposited antrount made by the

complainan

complainan

allotted uni

with the respondent is declirred. However, the

prescribed te of interest since its constrtiction is complete

-allottees are obligated to take possession of the

after making outstanding payments along with

on has been offered after clbtaining of occupation

om the competent authority, The developer is

to pay delay compensation flor the peniod of

and possess

certificate f
also directe

delay occu

29.06.20t8

plus two mo

The arrears

date of orde

to the allo

orrler.

iii) The rate

The compla

subject unit,

ou[standing

dellayed peri

red from the due date of possession i,e.,

ill the d;rte of offer of possession (30.11.2019)

ths i.e. 30.01..2020 made to the allottees.

f such interest accrued from 29.06.2018 till the

by the authority shall be paid by the promoter
I

within a period of 90 dayslfrom date of this
I

I

I
I

I

of interest chargeable from ttre

complainan

shall be at r

/allottees by the promoter, in case of default

e prescribed rate i.e., 9.50o/o which is thp same

rate of inte t which the promoter shall bQ liable to pay the

allottee, in

per section

nants are directed to take possession of the

within a period of two months after payment of

ues, if any after adjustment qf interest for the

The respond nt would not charge anything which is not part

s agreement, The holding charges shall not beof plot buye

e promoter at any point of time even aftef being

rse of default i.e., the delay possession charges as

(za) of the Act.

rcharged by

Page l0 of 2l



34.

35.

H,A

ment as per law settled by

Court in civi appeal no. 3864 -3889 /2020.

Complaint stand disposed of.

to the Registry.File be consi

V,, -
(Viiiay r Goyal)

Mem
Haryana

Dated: 31.0

)r

eal Estat.e Ree

randelwal)
rman

, Gurugram

t No.49 ofZA2l

Hon'ble Sppreme
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