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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
|
Complaint no. : 49 0f 2021
Date of filing complaint: | 28.01.2021
First date of hearing: 13.04.2021
Date of decision 31.05.2022

|
1. | Mrs. Priya Saxena W/o Mr. Vinay Saxena :
2. | Mr. Vinay Saxena S/o Mr. N.C Saxena |
Both R/0: B-109, Pocket 6, Kendriya Vihar- |
II, Sector 82, Noida-203001, Uttar Pradesh | Complainants

Versus

M /s Magic Eye Developers Private Limited
R/o: 8/23, 3rd Floor, Satbharva School
Marg, Wea Karol Bagh, New Delhi-110005 Respondent

CORAM: |

Dr. KK Khandelwal ~ Chairman
Shri Vijay Kumar Goyal Member

APPEARANCE:

Sh. Prachi Darji (Advocate) | Complainants
Ms. Neelam Gupta (Advocate) Respondent

ORDER

The present = complaint has been filed by the
complainants/allottees under section 31 of the Real Estate

(Regulation and Development) Act, 2016 (in short, the Act) read

with rule 29 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 17.(4)(a) of the Act wherein it is inter aliia prescribed that
the promoter shall be responsible for | all obligations,

responsibilities and functions under the provisidln of the Act or the
|
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| l
rules and regulations made there under or to tre allottee as per

the agreement for sale executed inter se. |

Unit and project related details |

The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over
the possession and delay period, if any, have been detailed in the
following tabular form:
S.No.| Heads Information
1. Project name and . j'%‘?Tl‘-l‘e'-PI'aza at 106", Sec 106,
location Gurgaon
2. | Projectarea 3.725 acres
3. | Nature of the project Commercial colony
4. | DTCP License 65 of 2012 dated 21.06.2012 and
valid up to 20.06.2020
5. Name of the licensee Magic Eye Developers
6. RERA Registered/ not Registered
registered 72 0of 2017 dated 21.08.2017
RERA Registration valid | 31.12.2021 |
up to _ ! _
7. Unitno. | 202, 2nd floor, Tower B2
[Annexure B at page 11 of the
complaint]
8. | Unit measuring (carpet | 700 sq. ft.
area) [Annexure B at page 11 of the
complaint]
9, Datz of provisional 17.11.2012
allotment [Annexure A at page no 8 of the
| complaint]
10. | Date of execution of 09.04.2013
builder buyer agreement | [Annexure B at page 10 of the
complaint] |
29.06.2015
[Annexure D at pa'ge 44 of the
complaint] ,

!
‘ Page 2 of 21




Wk stah

' HARERA
2 GURUGRAM

Complaint No. 49 of 2021

M/s Spire Developers Pvt. Ltd.
amalgamated wikh M/s Magic Eye
developers Pvt. Ltd. as per orders
dated 21.07.2014 of Hon’ble High
Court of Delhi and the
respondent made the new
agreement dated 29.06.2015

11,

Possession clause

2.4 |

The developer based on its present
plans and estimates and subject to
all just exceptions;/ force
majeure/statutory
prohibitions/court order etc.

said

contemplates to complete the

| construction of thE

| building/said unilif within a period
of three years from the date of

execution of this agreement with

each unless there is a delay for
reasons mentionqd in clauses
10.1,10.2 and clalEe 37 or due to

| two grace periojs of six months

failure of allottee to pay in time the
price of the said unit alongwith
other charges amj dues in
accordance with the schedule of
payments given in annexure C or as
per the demands'[::éised by the
developer from time to time or any

failure on the part of the allottees to

abide by all or any of the terms or
conditions of this agreement.
(emphasis supplied)

12,

Due date of possession

29.06.2018

Calculated from the date of
agreementi.e. 29.06.2015

Grace period is disallowed

i3.

Total sale consideration

Rs.44,60,624/-

[As per applicant ledger dated
16.02.2021 at page no.37 of the

reply]

14.

Total amount paid by the
cornplainants

Rs.29,82,545 /-
[As per applicant ledger dated
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16.02.2021 at page no.37 of the
reply] |

15. | Payment plan Construction linked payment plan
[Page 65 of the co!mplaint]

16. | Occupation Certificate | 28.11.2019 |

[Annexure R1 at p!age 18 of the
reply]
17. | Offer of possession 30.11.2019 |
[Annexure R2 at page 20 of the
reply]

Facts of the complaint:

That vide provisional allotm_éfiiffa letter dated 17.11.2012, the
complainants were allotted the commercial uni# no. 0202, Tower
B2 admeasuring 700 sq. ft. in the above detail'pd project for the
total consideration amount of Rs. 4)1,91,000/-! A builder-buyer
agreement was e*ixecuted between the parties on 09.04.2013, and
the possession of the said unit was to be handed over in 03 years

i.e, by 08.04.2016. It is the case of complainants that they paid a

sum of Rs. 28,82,545/- (inclusive of a loan amounting to Rs.
13,70,363/- taken from ICICI Bank) from time tcly time on the basis
of demands raised by the respondent and for which the payments

receipts were issued.

However, the respondent failed to hand over the possession of the
said unit within the stipulated time. Despite paying more than
70% of the total sale consideration. Thus, the completion of the

project has been delayed by 03 years and 9 months without any

reasonable justification. |
That M/s Spire Developers Pvt Ltd. with whom{ the complainants
have entered into buyer’s agreement on 09.04.2;013 amalgamated
with M/s Magic Eye Developers Pvt Ltd. i.e. the respondent as per
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the order dated 21.07.2014 of Hon'ble High Court of Delhi and

which led to execution of the new agreement dated 29.06.2015
between the parties with regard to the subject unit.

That the total sale consideration as per the agreement dated
09.04.2013 was Rs. 41,91,000/- but as per the ledger account of
respondent, it has unnecessary increased the amount and made

the total sale consideration of Rs. 44,44,104/-

That the complainants wrote email dated 24.09.2019 to the

respondent seeking an explanation for the delay in completion of

the project and alteration of the total amount payable. However,
there was no satisfactory response from ,{he side of the

respondent.

Relief sought by]the complainants:

The comp]ainan@ have sought following relief(s):

i. Direct the respondent to refund the amount of Rs. 29,82,545/-

along with 18% interest from the date of each payment made.

ii. Direct the respondent to pay an amount of Rs. 10,00,000/- as
compensation on account of physical harassment and mental

agony caused to the complainants and the cost of litigation.

Reply by respondent:

The respondent builder by way of written reply made following

submissions: |

That it is submitted that the builder buyer agreement dated
09.04.2013 was never executed between the parties in respect to
the unit/ space bearing no. 0202. Rather, it is only on 29.06.2015

that the builder buyer agreement was execuke-d between the
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|
parties. Be that as it may, in any event the agreement dated
29.06.2015 would supersede and continue to prevail and would
o 2 _ |
be binding on the complainants by virtue of clause 30 ‘Entire

Agreement’ of the document dated 29.06.2015, |

It is submitted that Spire Developers Pvt. Ltd. |got amalgamated
with M/s Magic Eye Developers vide orders da:tesd 21.07.2014 of
the Hon'ble High Court of Delhi and the informatjon of the fact was
sent to all the allottees including the complainants vide letter

dated 04.11.2014.

It is submitted that buyer’s agreement in respect of the aforesaid
unit/ space was executed on 2.9;06.2015 and vide clause 9.1 of the
aforesaid agreement, respondent contemplated to complete the
project within 3| years from the date of execution of the said

agreement plus glhrace period of 12 months after the expiry thereof,

making the agreed date of offer of possession as 29.06.2019. It is
submitted that the aforesaid date of offer o{f possession was
subject to clauses 10.1, 10.2, 37 and the allottees making timely
payments of the instalments due as per the payment plan opted by

them.

It is further submitted that respondent has Con'lfplied with all the
obligations under the aforesaid agreement. ThF respondent has
even credited the amount of penalty as per the agreement i.e., @
Rs.5 per sq. ft. per month amounting to Rs. 17,4?0/~ in the form of
rebate and adjusted the same from possessionf dues payable by

complainants against the allotted unit.

It is reiterated that the said project is registered under HRERA and

in terms thereof, respondent is entitled to complete the said
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project on or before 31.12.2021. After obtainin

é the occupation

certificate on 28.11.2019 from the competen{ authority, the

respondent has already offered possession of uni

1 .
t to its respective

allottees including the complainants on 30.11.201'9.-

It is pertinent to mention that complainants

|
Ftopped making

payment of the instalments due as per the construction linked
|

payment plan w.e.f. May 2015 i.e., much prior to the agreed date of

offer of possession under the pre-RERA agreen%ent. After many

reminders, the complainants vide letter dated 02.05.2017

informed the respondent of their inability to make payment of

instalments due to certain unavoidable cir
requested to accept the pé_yments withou
respondent as a goodwill gesture waived
amounting to Rsll,_51,757/- accrued on due in
only on 04.05.20!17 that the complainants paid

dues in respect of the allotment of unit.

cumstances and
t interest. The

off the interest

stalments. It was

the then balance

It is further pertinent to submit that complainants again defaulted

in making payments of due instalment despite

various demand letters and reminders d

the receipt of the
ated 05.04.2018,

20.08.2018, 24.01.2019, 29.03.2019, 13.05.2019, 22.05.2019,

04.07.2019, 10.09.2019, 12.03.2020, 28.04.202
05.11.20Z
complainants only on 04.05.2017 and the

respectively. The last payment

D, 17.08.2020 and

was made by

refore, they are

themselves in material breach of the timely payment clause of the

agreement.

That there is no delay in offer of possession by

viz complainants. It is submitted that, the

respondent viz-a-

date of offer of
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possession i.e, 30.11.2019 after taking into account the grace

period of 12 months, as stipulated in clause 9.1 olf the agreement,
subject to clauses 10.1, 10.2, 37 and allotteesi making timely
payment of the instalments as per the payment plan opted. As the
complainants, themselves are at default in i making timely
payments, they cannot seek timely completion of construction and
rather, the respondent is entitled to extension 0fi date of offer of
possession for the corresponding period of dielay in making

payment by complainants. |
: |
17. That the complainants had sought for the paiﬁ/ment of delay

penalty as reflected from the emails attached along with the

|
complaint by the complainants dated 24.12.2019 and 20.08.2020.
|

18. Copies of all the relevant documents have been filfscl and placed on
record. Their authenticity is not in dispute. Hence, the complaint
can be decided on the basis of these undisputed documents and

submission made by the parties. |
|

E. Jurisdiction of the authority: |

!
19. The plea of the niespondent regarding rejection of complaint on
ground of jurisdiction stands rejected. The authority observes that

it has territorial as well as subject matter jurisdiction to adjudicate

the present complaint for the reasons given below.

E.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, the jurisdiction of

Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram District for all purpose with ofﬁices situated in

|
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Gurugram. In the present case, the project in qu%stion is situated

within the planning area of Gurugram district. Therefore, this

authority has complete territorial jurisdiction to deal with the
|

present complaint.
E.II Subject matter jurisdiction
Section 11(4)(a) of the Act, 2016 provides that the promoter shall

be responsible to the allottee as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:

Section 11(4)(a)
|
Be responsible for all obligations, responsibilities| and functions
under the provisions of this Act or the rules and rel;uj!ations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance of
all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:
34(f) of the Act provides to ensure compliance of the obligations

cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted abave, the authority
has complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside

compensation which is to be decided by the adjluidicating officer if
pursued by the complainants at a later stage. !
F. Findings on the objections raised by the respFndent:
F.1 Objection regarding default in making pay*‘ngents due by the
|

complainants: |
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The respondent has alleged that the complainants having

breached the terms and conditions of the agreement and contract
by defaulting in making timely payments. Furlyh;er the above-
mentioned contention is supported by the builder buyer
agreement executed between the parties. Clause 7 provides those
timely payments of the instalments and other charges as stated in

the schedule of payment is essence of the agreement.

But the respondent cannot take advantage of this objection of
timely payments being himself at wrong firstly by still not
obtaining the occupation certificate and offering the possession of
the unit despite being delay of 2 years and 7 months and the
complainants have already paid more than 60%; of the total sale
consideration till date. Therefore, the respondent itself failed to
complete its contractual and statutory obligations. Though there
are certain demands/ reminders issued to the complainants to
make remaining payments of the amount due but)it also failed to
take any action against the allottee as per the provisions of clause
2 and 11 of buyer’'s agreement dated 29.06.2015.Thus, the
complainants  being in  default  as evident  from
demands/remindéers detailed in annexure R/4 (Page 22-32 of the
reply), they would be liable to pay the amount due to the

respondent along with prescribed rate of interest.

F.2 Objections regarding the complainants being investors:

20. It is pleaded on behalf of respondent that complainants are

investors and not consumers. So, they are not entitled to any

protection under the Act and the complaint filed by them under

Section 31 of the Act, 2016 is not maintainable, It is pleaded that
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|
the preamble of the Act, states that the Act is enacted to protect

the interest of consumers of the real estate sector. The Authority

observes that the respondent is correct in stating that the Act is
enacted to protect the interest of consumers olrf the real estate
sector. It is settled principle of interpretation that the preamble is
an introduction of a statute and states the main aims and objects
of enacting a statute but at the same time, the preamble cannot be
used to defeat the enacting provisions of the Act, Furthermore, it
is pertinent to note that any aggrieved person can file a complaint
against the promoter if the promoter contravenes or violates any
provisions of the Act or rules or regulations made thereunder.
Upon careful perusal of all the terms and conditions of the buyer’s
agreement, it is revealed that the complainantsi are buyers and
paid considerable amount towards purchase of subject unit. At
this stage, it is in?portant to stress upon the definition of term

allottee under the Act, and the same is reproduced below for

ready reference:

“7Z(d) ‘allottee’ in relation to a real estate project means
the person to whom a plot, apartment or building, as the case
may be, has been allotted, sold(whether as freehald or leasehold)
or otherwise transferred by the promoter, and includes the
person who subsequently acquires the said allotment through
sale, transfer ar otherwise but does not include a person to whom
such plot, apartment or building, as the case may be, is given on
rent.”

In view of above-mentioned definition of allottﬁ'f:e: as well as the
terms and conditions of the buyer’s agreement executed between
the parties, it is crystal clear that the complainanlts are allottees as
the subject unit allotted to them by the respondent/promoter.

The concept of investor is not defined or referred in the Act of
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i

2016. As per definition under section 2 of the LAct, there will be
‘promoter’ and ‘allottee’ and there cannot be a party having a
status of ‘investor’. The Maharashtra Real iE;state Appellate
Tribunal in its order dated 29.01.20;19 in appeal
No.0006000000010557 titled as M/s Srushti Sangam
Developers Pvt Ltd. Vs Sarvapriya Leasing (P) Ltd. and anr.
has also held that the concept of investor iis not defined or
referred in the Act. Thus, the contention of p!romoter that the
allottees being investors are not entitled to protection of this Act

also stands rejected. | ‘

G.1 Direct the respondent to refund the amount OF Rs. 29,82,545/-

22.

along with 18% iinterest from the date of each payment made.

Vide letjter dated 17.11.2012, the c |mplainants were
allotted the subject unit by the respondenti for a total sale
consideration of Rs. 41,91,000/-. A buyer's Iagreement dated
09.04.2013 was executed between M/s Spire De?velopers Pvt. Ltd.
and the complainants. The due date for delivery of the possession
of the allotted unit was fixed as 08.04.2016 TybLough as per that
agreement, the complainants started depositin-%f various amounts
as per the buyer’s agreement but M/s Spire Dc?velopers Pvt Ltd.
with whom they have entered into buyer’s agreement on
09.04.2013 amalgamated with M/s Magic Eye Dievelopers Pvt Ltd.
i.e. the respondent as per the order dated 21.07.2014 of Hon'ble
High Court of Delhi and which led to execqlti_on of the new
agreement dated 29.06.2015 between the parties with regard to

. ! | . :
the subject unit. The due date of possession of the subject unit was
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to be calculated as per clause 9.1 where the possession was to be

handed over within a period of three years %fmm the date of
execution of the agreement with two grace periods of six months
which comes out to be 29.06.2018. After signing of buyer's
agreement, the complainants again started deositing various
amounts against the allotted unit and paiéfl a sum of Rs.
29,82,545/- as is evident from ledger dated 1(?.02.2021 at page

no.37 of the reply.

Section 18(1) of the Act of 2016 is applicable only in the

eventuality where the promoter fails to complete or unable to give

possession of the unit in accordance with terms of agreement for
sale or duly completed by 't_.:he date specified therein. This is an
eventuality where the prornot.er has offered pos%ession of the unit
after obtaining Pccupation certificate and on demand of due
payment at the time of offer of possession, the }allottee wishes to
withdraw from the project and demand return of the amount

|
received by the promoter in respect of the unit with interest at the

prescribed rate. ' '

It is not disputed that the complainants were allotted a unit by the

predecessor- in- interest of the respondent on 17.12.2012 for a

sum of Rs.41,91,000/-. It led to execution of buyer’'s agreement

between them on 09.04.2013 and the possessi;pn of the allotted

unit was to be offered within 3 years by 09.04:2016. Though the
complainants made some payments against the allotted unit up to
30.08.2013 vide receipts dated 05.04.2012, 01.06.2012,
03.07.2012, 30.08.2013 but vide orders dated 21.07.2014 passed
by the Hon'ble Delhi-High Court M/s Spire Developers Private

Limited amalgamated with the respondent. So, it led to execution

l Page 13 of 21
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of new BBA between the parties on 29.06.2015; setting out some
new terms and conditions including the due dateic for completion of
the project and handing over of possession of the allotted unit to
the complainants and which was fixed as 29.06%2'018. The case of
complainants is that the respondent failed to abide by the terms
and conditions of sale, and which led to their writing email dated
24.09.2019 but with no positive response and; ultimately led to
their withdrawal from the project and seeking refund of the
amount deposited. It is a fact that after completion of the project
the respondent builder appli{e_d for occupatiron certificate on
21.06.2019 and the same was received by it on 28.11.2019
(annexure R/1 at page 18 of the reply). An intimation in this
regard was given to the complainants on ‘30.1 1.2019 vide
annexure R/2 and possession of the allotted unit was also offered
to them. The cor§nplaint seeking refund of the | eposited amount
was filed before the authority on 28.01.2021. Though, there is
email dated 24.09.2019 sent by the complainants to the
respondent but that was with regard to increase in the price of the
allotted unit, chaI:lge of interest ?for delayed payrlnents and delayed
possession charges and ifs du;ation to be paid by the builder.
Thus, up to the date of offer of possession i.e, 30.11.2019, the

complainants never moved to withdraw from the project and

sought refund from the respondent builder. So, in such a situation

whether the law permits, the answer is in the ne%ative

The due date of possession as per agreeﬁlnent for sale as

mentioned in the table above is 29.06.2018 and there is delay of 2
years 6 months 30 days on the date of filing of the complaint. The

allottees in this case have filed this application/complaint
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on28.01.2021 after possession of the unit was offered to them
after obtaining occupation certificate by the promoter, The
allottees never earlier opted /wished to withdra+ from the project
even after the due date of possession and only when offer of
possession was made to them and demand for due payment was
raised, then only filed a complaint before th?e authority. The

occupation certificate /part occupation certificate of the

building/towers where allotted unit of the

situated has been received. Section 18(1) gives t

allottee if the promoter fails to complete or |

complainants is
wo options to the

s unable to give

possession of the unit in aﬁccognrda'nce with tFle terms of the
agreement for sale or duly completed by the date specified

therein: |

i) Allottee wishes to withdraw from the project; or

ii) Allottee does not intend to withdraw from the
project

The right under section 18(1)/19(4) accrues to the allottee on

failure of the promoter to-complete or unable t
of the unit in accordance with the terms of the a
or duly completed by the date specified therein.

exercised the right to withdraw from the project

0 give possession
Ereement for sale

If allottee has not

after the due date

of possession is over till the offer of possession }:/vas made to him,

it impliedly means that the allottee has tacitly wished to continue

with the project. The promoter has already invested in the project
to complete it and offered possession of ti‘le allotted unit.
Although, for delay in handing over the unit by due date in
accordance with the terms of the agreemelm for sale, the
consequences provided in proviso to section 1&;3(1] will come in

|

|
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force as the promoter has to pay interest at the prescribed rate of

every month of delay till the handing over df possession and
allottee’s interest for the money he has paid to the promoter are

protected accordingly.
‘ |

27. Further in the judgement of the Hon’ble Supreme Court of India in
the cases of Newtech Promoters and Developen;s Private Limited
Vs State of U.P. and Ors. (supra) reiterated in .case of M/s Sana
Realtors Private Limited & other Vs Union of India & others SLP
(Civil) No. 13005 of 2020 decided.on 12.05.2022, it was observed

25. The unqualified right of the‘d-l.’att'ee‘go seek refund referred Under
Section ~ 18(1)(a) and Section 19(4) of the Act is not dependent on any
contingencies or stipulations thereof. It appears that the legislature has
consciously provided this right of refund on demand as an unconditional
absolute right to the allottee, if the promoter fails to give possession of
the apartment, plot or building within the time stipulated under the
terms of the agre'f'ment regardless of unforeseen events or stay orders of
the Court/Tribunal, which is in either way not attributable to the
allottee/home buyer, the promoter is under an obligation to refund the
amount on demagnd with interest at the rate prescribed by the State
Government including compensation-in the -manner provided under the
Act with the proviso that if the allottee does not wish {to withdraw from
the project, he shall be entitled for interest for the period of delay till
handing over possession at the rate prescribed |

28. The promoter is responsible for all obligations, responsibilities,

and functions under the provisions of the Act of 2016, or the rules

and regulations made thereunder or to the allottee as per

agreement for sale under section 11(4)(a). This judgement of the

Supreme Court of India recognized unqualified right of the allottee
and liability of the promoter in case of failur}e to complete or
unable to give possession of the unit in accordan%ce with the terms
of agreement for sale or duly completed by tlhe date specified

therein. But the allottees have failed to exercise this right although
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it is unqualified one. They have to demandi and make their

intentions clear that the allottee wishes to withdraw from the
project. Rather tacitly wished to continue W]tfll the project and
thus made them entitle to receive interest fo!r every month of
delay till handing over of possession. It is iobserved by the
authority that the allottee invest in the project!fer obtaining the
allotted unit and on delay in completion of the project never
wished to withdraw from the project and wherwI unit is ready for
possession, such withdrawal on c0n51derat10ns other than delay
such as reduction in the market value of the property and
investment purely on spgculatlve basis will not be in the spirit of
the section 18 which protects the right of the :%ﬂlottee in case of
failure of promoter to give pdsSession by due date either by way
of refund if opter by the allottee or by way of delay possession
bed rate of interest for every I‘J

charges at prescri onth of delay.

In the case of Ireo Grace Realtech Pvt. Ltd. v/s Abhishek Khanna
and Ors. Civil appeal no. 5785 of 2019 decided on 11.01.2021,
some of the allottees failed to take posse}ﬁssion where the
developer has been granted occupation certiﬁfate and offer of
possession has b|een made. The Hon'ble Apex c{ourt took a view
that those allottees are obligated to take the possession of the
apartments since the construction was complete%d and possession
was offered after issuance of occupation certificéte. However, the
developer was obligated to pay delay compensatian for the period

of delay occurred from the due date till the date of offer of

possession was made to the allottees. |

As per proviso to sec 18(1)
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Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of possession, |a_t such as rate
as may be prescribed.

In case allottee wishes to withdraw from the project, the promoter
is liable on demand to the allottee return of the amount received
by the promoter with interest at the prescribec?i rate if promoter
fails to complete or unable to give possessio;n of the unit in
accordance with the terms of the agreement foir sale. The words
liable on demand need to be “understood in the sense that
allottee has to make his inten_ti't)ns clear to wi[lthdraw from the
project and a positive action on his part to derr%and return of the
amount with prescribed rate of interest if he has not made any
such demand pripr- to receiving occupation certificate and unit is
ready, then impliedly he has agreed to continue with the project

i.e. he does not intend to withdraw from the project and this

proviso to sec 18(1) automatically comes into operation and
allottee shall be paid by the promoter interestlat the prescribed
rate for every month of delay. This view is supported by the
judgement of Hon'ble Supreme' Court of India %n_ case of of Ireo
Grace Realtech Pvt. Ltd. v/s Abhishek Khanna!aﬁnd Ors.( Supra)
and also in consonance with the judgement of!Hon’ble Supreme
Court of India in case of M/s Newtech Promoter%s and Developers
Pvt Ltd Versus State of U.P. and Ors., .( Supra) ‘

The authority hereby directs that the allottees shall be paid by the
promoter an interest for every month of delay t:ill. handing over of
possession at prescribed rate i.e. the rate of 9.50% (the State Bank

of India highest marginal cost of lending rate (MkLR) applicable as
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on date +2%) as prescribed under rule 15 ofithe Haryana Real
Estate (Regulation and Development) Rules, :2:.017 within the
timelines provided in rule 16(2) of the Haryana Rules 2017 ibid.
Thus, the complainant-allottees are obligaﬂ!ed to take the
possession of the allotted unit after making outsétanding payments
along with prescribed rate of interest since its construction is
complete and possession has been offered a:fter obtaining of
occupation certificate from the competent autho:k'i_-ty. However, the
developer is obligated to pay delay compensatio:n for the period of
delay occurred from the dueda{eof possession il.e., 29.06.2018 till
the date of offer of possgssion (30.11.2019) pl|+s two months i.e.
30.01.2020 was made to the allottees.

G.2 Legal expenses: ‘

32. The complainant!s are claiming compensation llmder the present
relief. The Authority is of the view that it is important to
understand that the Act has clearly provicﬂed interest and
compensation as separate entitlement/rights wﬁich the allottee(s)
can claim. For claiming compensation under sections 12,14,18 and
Section 19 of the Act, the complainants may file a separate
complaint before the adjudicating officer under Section 31 read

with Section 71 of the Act and rule 29 of the rules.
H. Directions of the Authority: |

33. Hence, the Authority hereby passes this ordlpr and issue the
following directions under section 37 of the Act to ensure
compliance of obligations cast upon the promoter as per the
functions entrusted to the Authority under secti(ion 34(f) of the Act

Of 2016: |

Page 19 of 21




Fne

iii)

F HARERA |

& GURUGRAM Complaint No. 49 of 2021

The relief for the refund of the deposited anilount made by the
complainants with the respondent is declined. However, the
complainant-allottees are obligated to takei possession of the
allotted unit after making outstanding payments along with
prescribed rate of interest since its construction is complete
and possession has been offered after obtaining of occupation
certificate from the competent authority. The developer is
also directed to pay delay compensation for the period of
delay occurred from the due date of possession ie.,
29.06.2018 till the date '\o_fé_!;iffer of possession (30.11.2019)
plus two months i.e. 30.01.2020 made to the allottees.

The arrears of such interest accrued from 29.06.2018 till the
date of order by the autﬁgof'itty' shall be paid by the promoter
to the allott%es within a period of 90 days from date of this

order. |

The rate  of  interest chargeabl}e from  the
complainants/allottees by the promoter, iip case of default
shall be at the prescribed rate i.e., 9.50% \%fhich is the same
rate of interést which the promoter shall be liable to pay the
allottee, in case of default i.l!i‘., f_he delay possession charges as
per section 2!(za) of the Act. T

The complainants are directed to take possession of the
subject unit, within a period of two months after payment of
outstanding dues, if any after adjustment éf interest for the
delayed period. |

The respondent would not charge anythingéwhich is not part
of plot buyer’s agreement. The holding chai;rges shall not be

charged by the promoter at any point of time even after being
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part of agreement as per law settled by‘Hon'ble Supreme
Court in civil appeal no. 3864-3889/2020. ‘

34. Complaint stands disposed of.

|
| |
35. File be consigned to the Registry. |
|

|
(Vijay Kumar Goyal) 5 (Dr. KK Khandelwal)

Member e Ch;ai.rman
Haryana Real Estate Regulatory AuthorirT'/, Gurugram

Dated: 31.05.2022
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