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SURUGRAN | Complaint No. 5132 of 2019
BEFORE THE lleRYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. ; 5132 0of 2019

i Date of filing complaint: | 20.11.2019
| First date of hearing;: 04.12.2019
Date of decision : 31.05.2022

Sh. Siva Rama Krishna Prasad Anne S/o Sh. AS
oteswara Rao |
/0: Flat no. 603, Tower-2, Beverly Park, Plot Complainant

no.2, Sector-22, Dwarka, New Delhi- 110075

1. |[M/s Woodview Remdences

2. |IM/s Lotus Greens| Developers Prlvate’lelted
Regd. office: Lotus Gﬁeens Bevelapers Pvt Ltd,
Lotus Business Park, Level 7, Tower B, Plot no. 8,

Sector 127, Noida Expressway, Noida-201304 Respondents
1
| CORAM:

Dr. KK Khandelwal i : Chairman

Shrj Vijay Kumar Goyal Member

APPEARANCE: B

NOJ]E 29 Complainant

Sh.|Deeptanshu Jain (Advocate) | Respondents
? - ORDER

The|present complaint has been filed by the complainant/allottee under
Section 31 of the Real Estate (Regulation and Development) Act, 2016 (in
shoft, the Act) read with rule 29 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of section
11(4)(a) of the Act wherein it is inter alia prescribed that the promoter

shall be responsible for all obligations, responsibilities and functions under
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the grovision of the Act or the rules and regulations made there under or to

the allottee as per the agreement for sale executed inter se.

Unit and project related details

The particulars of the project, the details of sale consideration, the amount
paid|by the complainant, date of proposed handing over the possession and

delay period, if any, haye been detailed in the following tabular form:

S.N¢. | Heads lgformation
1. Project name and location< “QV?a@ew residencies”, Sec 89 & 90,
o
2 Project area e ;gg*%om?“es I
3. Nature of the project >, éé.'?f:‘;ﬁdttiégs(j'olony
4, DTCP Licanse 57 159 0f 2013 dated 16.07.2013
s | Valid up to- 15.07.2021
8. Name of “he licfn’ge% | Orris Land & Housing Private Limited &
- \ ~ others
6. RERA Registered/not. | Registered
registered S ﬁ Vide ;ggistr_atibri no. 34 of 2020
\. [ Valid up'to- 15.07.2023
7. | | Unitno. el B-12,UGF
'Y A & [Annexure C2' at page 55 of the
. | |complaint]
8. Unit measuring . ~ 1 | 1090 sg.Jt. .
[Annexure C2 at page 55 of the
complaint]
9. Date of allotment 11.02.2015
[Annexure C2 at page 55 of the
complaint]
10.| | Date of executipn of builder | 20.11.2015
buyer agreement [Annexure C3 at page 58 of the
complaint]
11.| | Possession clause Clause 5.1 of buyer’s agreement
Subject to clause 5.2 and subject to
buyer making timely payments, the
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company shall endeavor to complete the
construction of the building block in
which the dwelling unit is situated
within 36 months with a grace period
of 6 months from the date of issuance
of allotment letter provided that all
amounts due and payable by the buyer
has been paid to the company in timely
manner. :

(As per page 64 of the complaint)

12. Due date of possession 11.02.2018
' (Grace period of 6 months is not
| given)
13. | | Total sale consideration | /Rs. 88, 66,017 /-
iy [@nnexure R12 at page 121 of reply]
14. | | Total amount ;Pau:l kzy the 'Rs:22,45,593/~

complainant /%" " | [Annexure:R12 at page 121 of reply]
15. | | Payment plan j & 4 " [/Construction linked plan
1 o B . [As per page no. 56 of complaint]
16. | | Occupation Certificate _ Not obtained
17.| | Offer of possession. | Not offered =

Facts of the complaint:

That| the respondents launched the project in the name of 'Woodview

Resiglence' in 2013-1;14 and oﬁe@editg the public at large to apply for
residential units. Infl | nced by the adVei't!sement and assurance regarding
the delivery period aj! the quality of the Iproject, tlhe complainant applied
for Hooking of an inde[i:)endent floor measuring 1,000 sq. ft. bearing unit no
B-12-UGE. An ailotme;nt letter dated 11.02.2015 was issued in respect of

unitjto the comg lainanift.

That a builder-buyer é;lgreement dated 20.11.2015 was executed between

|
the parties with respect to the unit. In terms of clause 5.1 of the builder
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I agreement, the respondents were to deliver possession of the

said unit within a!period of 36 months from the date of issuance of the

allotment letter dated 11.02.2015i.e,, by 11.02.2018.

Tha

t| the complainant made timely payments in accordance with the

payment plan. In total, a sum of Rs. 22,45,593 /- which includes a payment

of Ry. 8,00,000/- made at the time of booking i.e. on 15.02.2014, out of the

total|sale price of Rs 88 66 017/ has already been paid.

Tha

y _ .xﬁle project even after the due date
AN

tlaggrieved by the lack of pro

of the completion of l:he pm]ect the complamant sent legal notice dated

Tha

The

25.0p.2019 to the respfndents

t the respondents'havg failed to deliver possession to the allotted unit.

dwelling units irl! the' pr-ojéct-aré languishing at the stage of skeletal

strugtures, and that the non eemplen@n af the pro;ect is not attributable to

any

buil

circumstance prqwded for force ma]eure clause (clause 5.2) of the

der- buyer agreemrnt% A T “

That the respondents have breached the terms of the agreement entered

into| and failed to dejiliver the unit by the agreed possession date. The

condluct, deficiency ofg service and unfair trade practices employed by the

resgondents has cauéed harassment and immense metal agony to the

complainant. Thus, hei is entitled to refund of the total amount deposited

alorjg with an irterest of 12% p.a. from the date of deposit/payments.
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the respondents are enjoying the substantial amount of consideration

paid|by the complainant and other allottees. On the other hand, the
complainant after havipg paid substantial amount of consideration towards
his ynit is still emptyé handed. In addition, the complainant has wasted
sevefal years in attempting to purchase a home and has also lost out

|
interjest in other yielding investments.

C. Relief sought by the cq:nplainant: o ST

10. The fomplainant ha sought followi

i. [Direct the respendents to @éfnnd/ return the amount ie. Rs.
22,45593/- receIVQQ’by hlm al-ogg wﬁh the prescnbed interest.

ii. [Direct the respor’ ents to pay compensatlon.
D. Reply by respcmdenﬁéi'
The [respondents by w%ay.ofwrit_ten reply made following submissions

11. That the respondent no.1, ie, &;Ijo”tus Gi'e'ens.De“velopers Pvt. Ltd. (presently,
known as "Broad HoTes:Prwate %Ln;iu%d") 1s only the group company of
the frespondent no. 2 and has 1mt1a11y marketed the project which is being

deve¢loped by the respllondent No. 2.'It is pertinent to mention that there is

no privity of contracti between the respondent no. 1 and the complainant
and|it does not owe arlry responsibility whether contractual or otherwise, so
far @s the completion;and delivery of the units in the project is concerned.

Hence, the narne of ithe respondent no.1 be deleted from the array of

parties.
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the respondent No.2 (Bright Buildtech Pvt. Ltd.) which is a group.

company of the respondent no.l is developing the project namely
“Wo¢dview Residences” on its share in the project land admeasuring
101.081 acres situated@ at revenue estate of village Hayatpur, Sector 89 and
90, Gurugram. It is pertinent to mention that the respondent no.2 has
appdinted M/s. Ace quaga Structures Private Limited (hereinafter referred

as "Ace") as development manager for development, construction, sales

and marketing of the project V1de'c}evelepment management agreement’
datefl 23.05.2019 with the objecthii;ibé&i)?f yeinsuring expeditious development
of the project and tD prowde professionally prof1c1ent customer-care
interaction. The role 4nd responSIbliity of 'Ace’ was restricted to manage
and supervise the co structlon and development of the said project and to
ensyre timely comple ion and the same was intimated to the complainant
vide| letter dated 031mzop;m@§t3ms of "Ace' is purely that of a service
proyider who shall riéceivgn :; I'fe_e as coﬁ;ideration for providing project

management and devﬂlopment_sef‘viées to the respondent.

13. That the complainan‘ has concealed true and material facts from this
forum. The complainant at his own free will approached the respondents
for pllotment of dweliling unit in the aforesaid project and submitted an
application forrn dated 15.02.2014 along with advance booking amount of

Rs. $,00,000/-.

14. Thalt at the time of submitting the application, he was provisionally allotted

B-1p Dwelling Unit, UGF, at the basic sale price of Rs. 78,48,000/- plus EDC,
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charges, club members fee, IFMS amounting to Rs. 88,66,017/-, as

mentioned in application form duly signed by him.

15. That|the complainant at the time of submission of the application form

16.

17.

optedl for construction linked payment plan and the detailed payment plan

in regpect of the said dwelling unit was sent to him along with allotment

letter. The complainan‘lc was required to pay the due installments as per the

payment schedule, m respect of the sald unit. However, the payment

schefglule was never adhered to by El?&l

com

The respondent no. 2 reminded the
SRS

plainant on several occasions to;make the timely payment of the due

“ J oS u..'.

installments. As such, it 1ssued demand nptice on 21.03.2015 for payment

of the next 1nstalment,wh1ch became due for payment after ninety days.

(|~

That| despite remindé;lr;?the complainant failed to make the payment of

above said instalment.|Eve_1i then, the respondent not showing his bonafide

sent the buyers -agreerﬂleﬁf iéo the. cc"im'pl'aiﬁant vide letter dated 28.07.2015,

calli

agrepment duly signed toit

ng upon him to |complete the forrnalltles and submit the buyers

That the respondent ar%ain sent a demand note dated 18.01.2016. However,

the ¢omplainant always remained negligent and never fulfilled his part of

contract nor paid the fnstalment as per the agreed payment plan. It is the

com

plainant who is et fault who has not paid the instalments in time

becduse of which the construction of the project got delayed. Furthermore,

it isi

sued a letter dated 07.03.2016, to intimate the complainant that the

respondent no. 2 has availed finance from Yes Bank Limited for the
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purppse of the t:ompleltion of the said project against the security of the

land

unit

and building and advised him to make all future payments for the said

as per the schedule of payment to the escrow account with 'Yes Bank

Limited' as per the details mentioned in the said letter.

18. That| non-payment of the instalments by the allottees is a force majeure

19.

circymstance. The ot]iler reasons for delay in project are stoppage of

consgruction activities in NCR region by the orders of Court, non-

availability of constnuctlon ma.terial-f

i \%Q@ﬁ”_
@d labour, implementation of

P

natignwide lockdown to ccmtam the spread of "Covid-19', etc. Moreover,

That the said projec

¥ T J

all these situations aq@ adverse Condltlo%ls are force majeure situations,

s.g'i

whig¢h were beyond t:]nn cogtrol the reSpCmdents

of the respmndent no. 2 is at the final stage of the

congtruction and is reﬁls.onablyi ,delayed because of 'force majeure’ situation

whi¢h were beyond: its control. The respondent no.2 submitted an

appl
Direg
the
pen

resy

ication for change of (Elevelopelj LCQD]:with the concerned authority i.e.,
ctor General Towr alfgléjd:,__C@nm'yL,I,Planping' (DTCP) for the inclusion of
name of the 'co-?ev_gioper:' ie. ,'B_rfigh_t Buildtech Pvt. Ltd.", which is
ding adjud.cationj‘ before 1t Hdwever, despite all odds, still, the

ondent no. 2 along with development manager 'Ace' is making all

efforts to complete the construction work at project site at full pace and is

expgecting to ha adover the possession very soon, once the present situation

of pandemic 'Covid-19' gets over and situation normalizes.
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20. That|due to the exponential increase in the cases of 'Covid-19', the Central

21,

Government imposed nationwide lockdown' w.e.f. 25.03.2020 which was

extended till 30.06.2020, resultantly the same is causing serious impact on

due
seri
imp

alre

enti

I
posifion to adhere ;b the arbltrary demands of the complainant for

llation of the all#tment and refﬁnd of the monies along with interest
the reasons méntlbned hereinabqve Although considering the
usness of the 51that10n ﬁnd pre‘fallihg circumstances caused due to
ementation nati nwlldelocgcdéwn, ‘the Government of India has

ady extended the'project corﬁpletion deadlines by 6 months from the

{l
commencement of lockdown period. Therefore, we expect to complete the

fe project within the extended time period and expect to deliver the

flat/ unit to the complainants very soon.

That the natural life cycle was about to come back on track which was

derailed in March 2020 the sudden outbreak of second wave of pandemic

of C

OVID in April 2021 in the nation made the situation worst from worse
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he country once again was under the grip of COVID and subsequently,

lockdown was imposed in the country all over once again. It is further
submitted that the second wave caused severe damage to the economy and

real estate sector being no exception was hit the worst.

. That|other than the above reasons, there was delay in handing over of the
posspssion of the allotted unit due to the various reasons which were
beyand the control of the respondent no. 2. Following important aspects
X ‘3»@ it

are frelevant which are submlt;tegi&)r ‘the kind consideration of this

authprity:- y 2 1ET
i e 1;’{5.: &

a. Non-booking of all apartmentsgerwuﬁ y affected the construction:- It is

7]

ubmitted that the- global rqcessmn badly hit the economy and

articularly the real estate sector. The construction of project is

o T3

ependent on the amount of monies received from the bookings made
gnd monies recelved henceforth in form of instalments paid by the

llottees. However, it is subm_ltted that durlng the prolonged effect of

o 3

he global recession, the m;mben of bookings made by the prospective
#

purchasers reduced drastically in/ comparlson to the expected bookings

AW R o

nticipated by the \respondent no. 2 at the time of launch of the project.

[a 5]

That, the reduced number of bookings along with the fact that several
gllottees of the pii'oject either defaulted in making payment of the
instalment or canc%:lled booking in the project, resulted in less cash flow
to the respondenté no.2, henceforth, causing delay in the construction

work of the jproject.
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. Liack of adequate sources of finance

hortage of labour.

. Rising manpower and material costs

ipprovals and procedural difficulties.

. There was extreme shortage of water in the region which affected the

donstruction works. =
| & J |

'-_ﬁ-'ﬁ:féﬁs"?t'rictions imposed by Ministry of

. There was shortage of bricks duh

A .
¥

Environment and Forest onbricks kiln,

. Unexpected sudden d_ec-l‘ara’tial}oti,f'delﬁ_one.tization policy by the Central
Government, affected the constfuctioin works-of the respondent in a

serious way for n'}any rsrlon_ths.::an-availability of cash-in-hand affected

e

the availability of!labbu_l*’s. 3

Recession in economyalso restlted in‘availability of labour and raw
| . sl 4 ¥ 4

i

materials becomirig scarce.

There was shortage of labour due to implementation of social schemes
like Nationzl Rurali Employment Guarantee Act (N REGA) and Jawaharlal

Nehru Urban René;wal Mission (J]NNURM).

{ |
. Direction by the Hon'ble National Green Tribunal & Environmental
authorities to sto]b the construction activities for some time on regular

intervals to reduce air pollution in NCR region.
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Diue to the increase in pollution in National Capital Region, the Hon'ble

Shipreme Court of India vide Order dated 04.11.2019 passed in Writ
Petition (Civil) No. 13029 of 1985 titled as "M.C.. Mehta-Versus-

[

nion of India & Ors" had put complainant is raising unfair demands
without any basis. It is reiterated herein that the company is attempting
tb make its best efforts to complete the construction works and to give

possession of the flat to the allq_g:ees as soon as possible. It is submitted

hat the whenever the censfi;ﬁ -t xgetmty has stopped at the project
| ; _' "r' M’r{ﬁi‘
gite, it is due to the above sald reasbns of force majeure’ which are

i 4
§1 s‘§=LI;,€

Heyond the control of ﬁ’he; réspdhdem: noZ therefore the unfair and

(=

é"tr' ;ggwé{ i

unreasonable dem%nds of the complamant shall not be entertained. It is

Fal

qubmitted herelnthat the respondent no.2 is attempting to make its
best efforts to conlplete the constructmn works and to give possession

of the 'unit’ o the #llottees as spo_n as p0351ble.

23. That the project is at advance stage ef constructlon and is completed to the

extgnt of 70%. There ere,l in. v;ew

! - %

the same, the complainant shall not

i 6]

raisg unreasonable djmands which can materially affect the entire project.

It i$ submitted that \the respondent no.2/ Bright Buildtech Pvt. Ltd. has

lautiched 420 numbers of independent floors to be constructed on 140

plots. Out of the 258 hoors / units were sold by the company till date and

the

bef

company in expe;tting to handover the possession of sold units on or

bre June 2022.

Page 12 of 22




& IHARERA
CURUGRAM | Complaint No. 5132 of 2019

the complainan# has applied for the allotment of the unit as

investment and not for personal use, which fact is abundantly clear and
|
evidént from the conduct of the complainant. The complainant has invested

in the unit with intent to have monetary gains by way of reselling the unit

to a higher bidder at an appreciated value.

25. That{on 03.02.2021, the Ld. Secretary RERA, Haryana has filed an affidavit

before Hon'ble Supreme Court of India in SLP (Civil) No. 13005/2020

m@w

titled as "M/s. Sana Rf:altors Pvt. Ltd vs. Union of India & Ors.", wherein,

at Para Nos. 43 to 46 pf the Counter Affidawt the Ld. RERA, Haryana has

J

subritted that: VA4 ! 4 ;; N\
44 T )

ranging from 2 ta 10.years, the RERA Act and RERA Rules provide that
in the event of delay, cémpensatmn shall be paid @SBI-MCLR +2% per
year, which usuall mr% auz t& snflp!e:?nterest@ of about 10%. It is
further submitted by RERA, ﬁrat“keepmg in view the overall interest of
parties and in exerc:se of the regulatory functions the Authority can
come to the ﬁndl g that-the compensation for the entire period of
delay for entire period prior to enactment of RERA Act, 2016 be paid at
the rate pi owded%m Rule 15 of the'RERA Rules and this provision can

In the cases wh%‘rg,thg projects are delayed inordinately Le. delay

be made applicable on “all the: previous agreement also delay
irrespective of period

| | .
In view of the above si?and of Ld. HRERA, before the Hon'ble Supreme Court

is that in the cases of delay in completion of projects, the Ld. HRERA
proyides for compensation, keeping in view the overall interest of the
parties. As such, thi‘;s authority should take into account the adverse
circhmstances whichiwere beyond the control of the respondents, and

whigh has led to tlﬁe delay in completion of project. However, the
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respondents are endeavouring. to finish the project on or before June 2022.

The

26. Copi

Thei

the

refore, this authority shall not consider the prayers of refund of monies.

ies of all the relevaiint documents have been filed and placed on record.
it authenticity is not in dispute. Hence, the complaint can be decided on

basis of these undisputed documents and submission made by the

parties.

E. Jurisdiction of the authority:

27. The

blea of the respondents reg rding _é%ction of complaint on ground of

jurisdiction stands FE]BCtEd “"i’he aulihbrlty observes that it has territorial as

well|as subject matter ]urlsdlctmn ta.adludlcate the present complaint for

the

E.1

reasons given below.

—
Territorial iuris*:liifti'on

As per notification no. 1/92/2017 :1TCP dated 14.12.2017 issued by Town

and

Reg

Country Planmmg D%partmemt, the. jurisdiction of Real Estate

ylatory Authority, IGurugram shallbe entire Gurugram District for all

purpose with offices s;%tu%ted“ig Ggrﬁgmm. In the present case, the project

in question is situated within tﬁe":"pléinhi'ng area of Gurugram district.

The
the

E. 1l

refore, this authority has complete territorial jurisdiction to deal with

present complaint,

Subject matter jurisdiction

Sectjon 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is

repifoduced as hereunder:

Section 11(4)(a)
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Be responsible for a?! obligations, responsibilities and functions under the
brovisions of this Act or the rules and regulations made thereunder or to the
nllottees as per the agreement for sale, or to the association of allottees, as the
case may be, till the cdmveyance of all the apartments, plots or buildings, as the
rase may be, to the allottees, or the common areas to the association of
llottees or the compe[tent authority, as the case may be;

Section 34-Functiouis of the Authority:

B4(f) of the Act provides to ensure compliance of the obligations cast upon the
hromoters, the a!!ottees and the real estate agents under this Act and the rules
pnd regulations made thereunder.

n view of the provisions of the Act quoted above, the authority has
| Y]

complete jurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter leaving aside compensation which is to be

stage.

Findings on the obje

v &

decidled by the adjudlcatlhg ofﬁcer if pursued by the complainant at a later

et s

o
Tt

tions raised by the respondents:

i
{=
&

F.I Objedtions regarding the coihplainant being an investor:

28.

It is
inve
the 4
not 1
Act i
The
Act i
Itis
of a
the

proy

aggr

W
e
& b

pleaded on beha}lf of answering respondents that complainant is an
stor and not consumer. So, he is not entitled to any protection under
Act and the complam;; filed by him under Section 31 of the Act, 2016 is
maintainable. It is plegad%ed”that the preamble of the Act, states that the

s enacted to protect the interest of consumers of the real estate sector.

Authority observes that the respondent is correct in stating that the
s enacted to proteict the interest of consumers of the real estate sector.
settled principle céf interpretation that the preamble is an introduction
statute and states LFhe main aims and objects of enacting a statute but at
same time, the preamble cannot be used to defeat the enacting
isions of the Act. Furthermore, it is pertinent to note that any

ieved person can file a complaint against the promoter if he
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favenes or violates any provisions of the Act or rules or regulations
|

» thereunder. Upon careful perusal of all the terms and conditions of
Juyer’s agre-emenﬁi, it is revealed that the complainant are buyer and
paid considerable amount towards purchase of subject unit. At this
, it is important to stress upon the definition of term allottee under the

and the same is reproduced below for ready reference:

“Z(d) ‘allottee’ in relation to a real estate project means the person to whom
a plot, apartment or building, as the case may be, has been allotted,
sold(whether as freehold or leasehold) or otherwise transferred by the
promoter, and includes the person who subsequently acquires the said
allotment through sale, transfer or otherwise but does not include a person
to whom such plot, apartment or bu:!dmg, as the case may be, is given on
rent.” o f &Y

In view of above-mentiioned deﬁnition of allottee as well as the terms and

conditions of the flat l:ruyer S agreement executed between the parties, it is

crystal clear that the |c0mpla1nant is an allottee as the subject unit was

1|

allotted to him by the respondent/promoter The concept of investor is not

defined or referred in ‘the Act of 2016 As per definition under section 2 of

the

ct, there will be [promoter and allottee and there cannot be a party

having a status of mvestor The Maharashtra Real Estate Appellate
Tribunal in its order Elated 29.01. 2019 in appeal No.0006000000010557
titlel as M/s Srushti Sangam Developers Pvt Ltd. Vs Sarvapriya Leasing

(P) Ltd. and anr. has also held that the concept of investor is not defined or

refefred in the Act. Thus, the contention of promoter that the allottees

bei

reje¢ted.

Obje

The
of tl

g an investor is not entitled to protection of this Act also stands

ction regarding force majeure conditions:
respondemz-promioter has raised the contention that the construction

he tower in which the unit of the complainant is situated, has been
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delayed due to ‘orce majeure circumstances such as delay on part of the

developer M/s. Ace Mega Structures Private Limited, shortage of labour
due to implementation of various social schemes by Government of India,
dempnetisation, lockdéwn due to covid-19 various orders passed by NGT,
weather conditions m Gurugram and non-payment of instalment by
different allotteas of the project but all the pleas advanced in this regard
are flevoid of merit. ']:‘he plea advanced that the developer has failed to
handover the possession of project on time as per 'development
manpgement agreement' entered betWeen them on dated 23.05.2019. It is
obsdrved the plea advanced caqndi‘ b% taken as the complainant was never
a pafrty to said contract anﬁ thﬁs, *thek’e v%(as no privy of contract. Further,
the respondent has taLken a plea glpa:t there was a delay in construction of
the project on accou of NGT orders orders by EPCA orders by Hon'ble
Supreme Court of Indf eé: but dld not particularly spec1ﬂed that for which
peripd such orders has been macfe operative for. Though some allottees
may| not be regular in paylng the amount due but whether the interest of all
the stakeholders concgrned w1th thesaid project be put on hold due to fault
of gn hold duz to fla_ult of _slome of the allottees. Thus, the promoter
respondents cannot be given any leniency on based of aforesaid reasons
and|it is well settled éringi;ple that a person cannot take benefit of his own

L -

wrgng.

F.III Objection regarding delay in completion of construction of project due to
outbreak of Covid-19

31. Thd Hon’ble Delhi High Court in case titled as M/s Halliburton Offshore
Services Inc. V/S Vedanta Ltd. & Anr. bearing no. 0.M.P (I) (Comm.) no.
88/ 2020 and l.As 36:96-3697/2020 dated 29.05.2020 has observed that-
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“69. The past non-performance of the Contractor cannot be condoned due
to the COVID-19 lockdown in March 2020 in India. The Contractor was in
breach sir.ce Septfmber 2019. Opportunities were given to the Contractor
to cure the same repeatedly. Despite the same, the Contractor could not
complete the Project. The outbreak of a pandemic cannot be used as an
excuse for non- performance of a contract for which the deadlines were
much before the dutbreak itself.”

32. In thle present camplaint also, the respondents was liable to complete the

33.

consfruction of the prdject in question and handover the possession of the

said unit by 11.02. 2018 It is cla:mlng benef t of lockdown which came into

“1:.—.@&

effedt on 23.03.2020 whereas the due date of handing over of possession

was

SRR

much prior to the event of outbreak of Covid-19 pandemic. Therefore,

the quthority is of the [Vlew that outbreak of a pandemic cannot be used as

an ekcuse for non- performance of a contract for which the deadlines were

much before the outbreak 1tself and for the said reason, the said time

Q

peripd cannot be excluded whlle calculating the delay in handing over

posgession | N P s

Entitlement of the cotmplamant for refund:

Dirdct the respondents to refund/ l;eturn the amount i.e. Rs. 22,45,593/-
recgived by him along with the prescrlbed interest.

The

abo

complainant was allotted a unit in the project of respondent detailed

e on 11.02.2015 for a total sale consideration of Rs.88,66,017/-. The

builder buyer agreement was executed on 20.11.2015. The possession of

sub

ect unit was to bf% offered with 36 months from the date of issuance of

allotment letter. Thd complainant paid a sum of Rs.22,45,593/- up to

11.02.2016. The due date for completion of project and offering possession

of the unit comes to 11.02.2018. But the respondent failed to carry out the
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ruction of the project and which led to his withdrawal from the

project and is seeking riefund by filing of complaint.

34. Thus| keeping in view the fact that the allottee-complainant wished to

35

draw from the project and is demanding return of the amount received

by the promoter in rﬁ’espect of the unit with interest on his failure to

complete or inability t(?b give possession of the unit in accordance with the

term$ of agreement Fpr sale or, duly completed by the date specified

therdin, the matter is covered un}\;lw ;{5% gpn 18(1) of the Act of 2016. The

due date of possession as par agreement fo: sa]e as mentioned in the table

."...-‘»\'

'C"?_{k«ng* y»

abovg is 11.02.2018 and tﬁgré is delay of 1 years 9 months on the date of

filing of the initial conﬁﬂamt i.e.20.11.2019.

The
unit
The
endl

paid

pccupation certiﬁ,gc:éte/cprgpletion certificate of the project where the
is situated has séill not been obtained by the respondent-promoter.
quthority is of the v1e\@ that th@ allottee cannot be expected to wait
¢ssly for taking possessmn of *che_a]lotted unit and for which he has

: ‘®|

a considerable bamognt“ toward§ the sale consideration and as

observed by Hon'ble éupreme Court of India in Ireo Grace Realtech Pvt.

Ltd.

onl

WVs. Abhishek Khanna & Ors,, cwil appeal no. 5785 of 2019, decided
1.01.2021

‘... The occupation certificate is not available even as on date, which
clearly amounts to deficiency of service. The allottees cannot be made to
wait indefinitely for possession of the apartments allotted to them, nor can
they be bound to ta#e the apartments in Phase 1 of the project.......”
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Further in the judgement of the Hon'ble Supreme Court of India in the cases

of Newtech Promoters and Developers Private Limited Vs State of U.P.

and Prs. (2021-2022

Realtors Private Limi

|
(1)RCR(Civil),357) reiterated in case of M/s Sana
ted & other Vs Union of India & others SLP (Civil)

No. 13005 of 20.20 decﬁded on 12.05.2022. it was observed

25. The unqualified right of the allottee to seek refund referred Under
Section  18(1)(a) de Section 19(4) of the Act is not dependent on any
contingencies or strpu!at:ons there@f It appears that the legislature has
consciously prawded this right of refﬁnd on demand as an unconditional
absolute right to the allottee, if th&ﬁramoter fails to give possession of the
apartment, plot or burfdmg within thfr' time stipulated under the terms of
the agreement regdrd.’ess of unfareseen events ‘or stay orders of the

amount on dema
Government inclu
Act with the provi
the project, he sh

functions under the |

Court/Tribunal, wmch rs FL elther }wa not - attributable to the
allottee/home buy ;g the promo?:‘éi“ is-under an obligation to refund the

iymﬁ interest at the rate prescribed by the State

that if the aﬂott&e does not. wish'to withdraw from
be %ﬁtrtfed for ﬁ'!terest for the period of delay till

ﬁg compensatfon in the manner prowded under the

handing over possession, atthe rate pr’escr:bed

|
The |promoter is respons_i"bl'fe; for -all-obligations, responsibilities, and

|

I

rov151ons of the Act of 2016, or the rules and

regujations made the elmder to the allottee as per agreement for sale

undér section 11(4) [a‘ly The promoter has failed to complete or unable to

give|possession of the

un1t in accordance w1th the terms of agreement for

sale|or duly cc-mplet?d by the date specified therein. Accordingly, the

prorhoter is liable to

the allottee, as he wishes to withdraw from the

. . Al = .
project, without prejudice to any other remedy available, to return the
|

amopunt received by hi

m in respect of the unit with interest at such rate as

may|be prescribed.
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inclu

is without prejuciice to any other remedy available to the allottee

ling compensatioin for which allottee may file an application for

adjudging compensation with the adjudicating officer under sections 71 &

72 read with section 31(1) of the Act of 2016.

The quthority hereby dlrects the promoter to return the amount received

by him i.e., Rs. 22,45 §93/- with interest at the rate of 9.40% (the State

Bank] of India highest rrrargmal cost ﬁ],endmg rate (MCLR) applicable as on

date | +
(Regi
till th

rule

Direc

The ¢

For ¢
Act,
Offic

rules.

Dire

Hend
dired
cast

unde

+2%) as ]3rescribed und é’fgaJ,S of the Haryana Real Estate

hlation and Develqpmgatj Rulqs; 2017 from the date of each payment

e actual date of refupd gf’”the amount within the timelines provided in

16 of the Haryana Rules 2017 1b1d.

t the respondents to pay a sum of Rs. 1,00,000/- as cost of litigation.

omplainant is claiﬁﬁnéacbmpen&ation in the above-mentioned relief.
)

laiming COD.’IpEDSEtt]OH‘*ﬂﬂdBT sechonxlz 14, 18 and section 19 of the
the complainant mag/ ﬁle a, sgg gte complaint before Adjudicating

or under section .Ll watl{ Section 71 of the'Act and rule 29 of the

F
2

ctions of the Authority:

e, the authority hereby passes this order and issue the following

tions under section 37 of the Act to ensure compliance of obligations

upon the promoulers as per the functions entrusted to the Authority

r Section 34(f) of the Act of 2016:
|
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i) he respondents /ipromoters are directed to refund the amount i.e. Rs.

2,45,593/- rece#ved by them from the complainant along with
nterest at the rat;e of 9.40% p.a. as prescribed under rule 15 of the
aryana Real Estaflte (Regulation and Development) Rules, 2017 from
he date of each pdyment till the actual date of refund of the amount.

ii) period of 90 dai‘rys is given to the respondents to comply with the
irections given in this order and failing which legal consequences

ould follow.

41. Complaint stands disposed of.

42. File he consigned to the registry.

Ve | A/ g oo M A
(Vijay Ku%u' Goyal) (Dr KK Khandelwal)
Member | 0| : ’gg . Chairman

Haryana Real ﬁ‘,tate Regulatory Authorlty Gurugram
%Dated 31. 05ﬁ2022
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