HARERA Complaint No. 1425 of 2018

JRUGRAM New Complaint No. 1963 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. - 1425 of 2018
New Complaint no. : 1963 of 2021

Date of filing complaint: | 03.12.2019
First date of hearing: 14.03.2019
Date of decision  : 10.05.2022

Sh. Njkhil Oberoi S/o Sh. Arun Oberoi
R/0:| H.no.- TH-B, tower-6, ground floor, Bellevue
Centtal park 2, Sohna Road, Gurgaon-122018 Complainant

V’ér-s-ils';

M/s Agrante Developers Private Limited
Regd. office: DTJ-704, DLF tower-B, Jasola, New Delhi- Respondent

110026

CORAM: B

Dr. KK Khandelwal | Chairman

Shri Vijay Kumar Goyal | Member

APPEARANCE: e

Sh. Mikul Sanwaria (Advocatél] s Complainant
| Sh. Spnjeev Thakur , G_M{ Legie_ll and Sh. Satish Kumar,

AR. ¥ a8 Respondent

ORDER

The gresent complaint has been filed by the complainant/allottee under
Sectidn 31 of the Real Estate (Regulation and Development) Act, 2016 (in
short] the Act) read with rule 29 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of section

11(4)(a) of the Act wherein it is inter alia prescribed that the promoter

shall pe responsible for all obligations, responsibilities and functions under
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hvision of the Act or the rules and regulations made there under or to

the allpttee as per the agreement for sale executed inter se.

The cgmplaint bearing no. 1425 of 2018 has been received on 03.12.2019

and reply has been filed on 19.08.2021 by the respondent. For the aforesaid
compIint only, new proforma B has been generated by the complainant on
07.042021 bearing complaint no. 1963 of 2021. Therefore, the aforesaid
complaints shall be clubbed together.

Unit and project related details e

The particulars of the pI"O]E‘Ct thef"t’fetalIS“%Of sale consideration, the amount
paid Ry the complamant date of prﬁpo&sed handing over the possession and

delay period, if any, have been detalled in the following tabular form:

S.No.|| Heads Information B
1. Project name and location “Beethoven'’s 8", Sector- 107, Gurgaon
2. Project area ; & N\, 18.0625 acres
3. Nature of the project:. 2’ Gr‘oup housing complex
4. || DTCPLicense _ 23 0f 2012 dated 23.03.2012
B Name of the licej'lse""e AW _Najr_endra_l(umar-ﬁupta & others
6. ||RERA Reglsterea/ not | NotRegistered
registerec ' 11 A
7. Unit no. A\ Minor H/A/804
[As per page no. 31 of the complaint]
8. Unit measuring 1300 sq. ft. (super area)
[As per page no. 03 of BBA]
0. Date of al otment Not provided on record
10. | | Date of execution of builder | 19.02.2014
buyer agreement [As per page no. 30 of the complaint]
11. | | Possession clause Clause 18(a) of buyer’s agreement
Subject to other terms of this

Page 2 of 23




ARERA

JRUGRAM

Complaint No. 1425 of 2018
New Complaint No. 1963 of 2021

&
#

occupation  certificate  from  the

| Said Apartment from the date of offer of
-"pokées-sion, would attract holding

Agreement/Agreement, including but
not limited to timely payment of the
Total Price, stamp duty and other
charges by the Vendee(s), the Company
shall endeavour to complete the
construction of the Said Apartment
within 42 (Forty two) months from the
date of Allotment, which is not the
same as date of this Agreement. The
Company will offer possession of the
Said Apartment to the Vendee(s) as and
when the Company receives the

competent authority(ies). Any delay by
the Vendee(s) in taking possession of the

charges @Rs. 05 (Five) per sq. ft. per
month for any delay of full one month or
any part thereof.

12.

Due date of possession

1

11'19.08.2017
| [Since no allotment letter/date has been

provided on record hence, calculated
from date of allotment i.e. 19.02.2014]

13.

Total sale consideration

BSP- Rs. 77,35,000/-

TSC- Rs. 88,20,500/- (without service
tax)

[As per page no. 39 of the complaint]

14.

Total amount paid by the
complainant

| no. 14 of the complaint]

Rs. 40,94,237/-
[As alleged by the complainant on page

[Paid by complainant= Rs. 13,64,746 ]
[Loan disbursed= Rs. 27,29,491]

| 15.

Payment plan

Subvention linked payment plan

16.

Quadripartite agreement

12.03.2015
[As per page no. 54 of the complaint]

17.

Occupation Certificate

Not obtained

18.

Offer of possession

Not offered

B. Facts of the complaint:
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. That

ih 2014, the complainant initiated the discussions for real-estate

opportunities in Delhi-NCR with Kunal Sharma, a real estate agent for

Investbrs Clinic, a real-estate consultant based in Delhi-NCR. He shared

infor

njation for an upcoming real-estate project by the respondent. It was

repregented to them that Agrante Developers Pvt. Ltd., formerly known as

RMS

Hstates Pvt. Ltd. is the promoter/developer of the real estate project

namely "Beethoven's 8", is a crediblje' developer and known for timely

deliv

ery of its past projects. The apartments were being offered under the

'25/7%5 subvention till possession' scheme, where the complainant had to

contribute only 25% of the total a:paritment cost through self-funding (i.e.

onb

doking 15%, on super structure 5% and on possession 5%) & the

remaining 75% was funded by HDFC Ltd.

. That

the quadripartite agreement was executed between the complainant

(borrpwer), the respondent (builder & owner) and HDFC Ltd. for availing a

loan.

Also, there was no EMI Ior PRELEMI to be paid till handing over of

possgssion of the allotéed:umtiéand all interest due before possession was to

be borne by the builder/developer. The agreed total price of the flat

inclugling taxes was Rs. 90,98,306/-.

. That

the complainant initiated the booking process on 13.11.2014 by

pres¢nting a cheque to Kunal Sharma, the real estate agent for a sum of Rs.

6,50,000. Thereafter, 2 more payments for amounting to Rs. 6,59,836 and

Rs. 54,910, respectively in favour of Agrante Developers Pvt. Ltd. to fulfil
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their dJown payment requirement of 15% as per the agreed total booking

amou

7. That

1t and applicable taxes.

per agreed payment plan with Agrante Developers Pvt. Ltd., the

complpinant got a loan sanctioned for a sum of Rs. 66,15,375 out of which

Rs. 27129,491 has been disbursed by HDFC Ltd. as per the provisions of the

quadrjpartite agreement.

8. That

19.02

as per the agreement to _js'-q'le_;pxecuted between the parties on

2014, the builder agreed to complete the project in 42 months i.e.

Augugt 2017, as per clause 4k on page 11 of the agreement, failing which

the b

pilder will refund the amount cmllected along with interest. That by

11.0912018, the structure of the tower where the complainant has been

allotted a unit on the gth floor has only been partially completed up to 6th

floor.

9. That

the complainant has taken huge loan from HDFC Ltd. with regards to

the daid flat bookmg} and ap amount of Rs. 27,29,491 has also been

disbu
maki

for u

rsed by HDFC L”td under the quadnpartlte agreement. That after
g down—payment in 2015, the .complamant continuously requested

pdates in 2016 regarding the project but received no response from

the respondent. In early 2017, the complainant visited the project site and

notid

ed that the project was massively lagging behind on its completion

deadline. Thereafter, the complainant contacted the respondent through
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dated 13.02.2017 & 20.02.2017 seeking refund but received no

resporse.

10. That the respondent has committed breach of trust and has cheated the

C. Relief

13.
AT
C
i
2
iii. 1
C. Reply |
The 1
12. That

complpinant. The complainant would not have made the payments of the

said a

or the

mount but for the reorientations and promises made by respondent

ir directors and officers.

sought by the complainant: £

The complainant has sought follovi«'iﬁg ‘r‘éli"éf(s):

irect the respondent to refund amount of Rs. 13,64,746/- paid by the

pmplainant against considera-tibn-of allotted unit along with the

hterest payable under section 18 of Act read with rule 15.

ii. Direct the respondent to settle the loan disbursed till date of Rs.

to R

7,29,491 to lender, 'I;lDFC_'Ltd. with any interest/fees/charges due.
SN
Direct the respondent to award cost.
iy ' |

py respondent: |

espondent by waiz of written reply made following submissions

the complainant herein has admittedly pleaded that a loan amounting

5. 66,15,375 /- has been sanctioned and an amount of Rs. 27,29,491 /-

has WBeen disbursed by HDFC. The quadripartite agreement filed by the

complainant itself provides that in case the builder buyer agreement got

cancelled, for any reason which is also claimed that the BBA has been

cancelled at the end of the complaint as he has admittedly sought refund
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14.

15,

That
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he project of the respondent as pleaded in para 9 of his complaint.

such event, clause no. 13 of the quadripartite agreement comes into
1d the bank will now legally have all the rights to recover the amount

red to him and the complainant subrogated this right in favour of the

.|t is also submitted that that the bank is not even arrayed as a party

present complaint, despite it being a necessary party.

the respondent, as per the mutual understanding with the

complainant, has been duly compl.;»ing at;d paying the interest/EMI to Mr.

Nikhill Oberoi which is charged and deducted monthly by HDFC bank for

loan gccount no. t3147616§;46m>§x1t 1s_,_,:fﬁq__;t}}er;_subm1ttied that there is no default

in payment of the sgld Pre-EMI/: interest till date and the respondent

undertakes to rernit the same till possession if offered to the complainant.

That
Ltd.")
Direct
of lan

prese

27.03.

M/s RMS Estate Pvt Ltd (now known as "Agrante Developers Pvt.
("respondent herein")' was_granted development licence from
or Town and Copntry Planmng, Haryana ("DTCP") for development
d spread over a total area of 18.0625 acres of land on which the
nt project is being de\fe_-lope;d.l The. said license was granted on

2012 and was valid for 4 years.

That fubsequent to grant of the above licence, the respondent has executed

a development/collaboration agreement dated 23.05.2013 with M/s

Sarva

10.21

ram Infrastructure Pvt. Ltd. ("collaborator"). The area admeasuring

8 acres out of the aforesaid total land was handed to the collaborator
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17
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with

It is

solute and exclusive rights for the purposes of developing the same.

pertinent to mention here that M/s Sarvaram Infrastructure Pvt Ltd

himself or through his nominee has proposed to build a separate project

namely "ELACASSA" on that parcel of land with which the respondent has

no asgociation whatsoever. Thus, resultantly, there were two projects being

deve

and

lpped under the same license by two distinct colonizers with rights

liabilities strictly framed under the said collaboration agreement. It

would not be out of place to meh@ﬁnﬁ here that such agreements were in

comnjon practice at that time.

That

the development/collaboration agreement dated 23.05.2013

stipulated strict liability on M/s Sarvaram Infrastructure Pvt Ltd or his

appointed nominee to be in cpmpsliaqce of all statutory compliances, bye-

laws

M/s

applicable as perﬁHU_\DA, DTCP ei:c as applicable for his parcel of land.

$arvaram Infrastructure Pvt Ltd was further under the obligation to

remit all the dues accrued towards gdvernmental authorities arising under

the ggreement for the portién of land with the collaborator under the

agre

gment.

That|M/s Sarvaram Infrastructure Pvt Ltd however, started defaulting in

his
resp
serv

said

tompliance of statutory duties and contractual obligations. The
ondent has on several occasions issued written requests and even
¢d legal notices to M/s Sarvaram Infrastructure Pvt Ltd to rectify the

default sinter-alia payment of EDC and IDC charges. The respondent

has taken every step to ensure compliance of statutory obligations as non-
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ess to mention here that the respondent is ready and willing to pay

its share of EDC and IDC charges f@ﬁﬁ?P‘Wposes of renewal of license.
.',r!.l‘i i”u{l e

That the bona-fide of the regéq_ndemt? ca;l be further gathered by the fact
that |t is running post to pillar and has filed a representation before
Financial Commlsswne;' [Haryana] seeklng a bifurcation of the license in
two parts for two projects respectwely and pursuing the same sincerely. It
is pertinent to mention here that only after renewal of license, the
respgndent would be compe'tent toiget the project registered with the
authgrity. The respondent has undertaken every measure in his armoury to

|
salvage the project anq complete t}lé same.

That|the respondent _:has_. filed for HRERA registration vide order letter
dated 09.08.2018 of its project on the said land which is to be dealt with as
per the agreement. It is pertinent to mention here that the directors of the
Sarvarm Infrastructure Pvt Ltd are lodged in jail presently. The respondent
is crippled in the sense that he was unable to correspond with them which
could perhaps lead to any results. Moreover, insolvency proceedings are

pending against them before Hon'ble National Company Law Tribunal.
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due to the non-registration with HRERA, the respondent was unable

|l proposed units in its project. More particularly, the respondent
led financially as no demand can be raised by it from its existing
ees. It is to be kindly considered by this authority that the respondent

ccordingly not raised a single demand from its allottees and has not

colledted more than 40% of total sale consideration of unit from any of its

allott

pes. On the contrary, the responde_nt has undertaken the tedious task

of completing the construction the project from its own finances and loans

SO as

to offer possession and is also remitting the interests on subvention

scherhe on behalf of customers so as to protect them from further loss. The

overdll conduct of the respondent :plays a vital part in deciding the

compllaint such as the present oneT The respondent has faced with peculiar

circumstances which would requlre mutual co- operatlon of its allottees.

That,

with

it would be of high 1mportante r@ mention one similar complaint filed

this authority wherem Slm]lal‘ issues were being adjudicated. The

authgrity under the Act of 20-16, had the opportunity to deal with similar

comyp
wher
devel
authgd
1344
were

licen

lex issues being faced by the developer in respect of the licensed land
ein the original licensee had further sub-divided the land for
opment purposes on the basis of collaboration agreements. This
prity in complaint no.(s) 826/2018, 1402/2018, 1343/2018,
/2018 has passed common orders. The issues in those complaints
similar to the respondent's issues. In these cases also, the original

see Triveni Ferrous Infrastructure Pvt Ltd, a joint venture comprising
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o groups Seth and Mittal Group who had subsequently

divid¢d/assigned development/marketing rights into five separate land

holdipg to be developed separately pursuant to which similar issues arose

whic

are being faced by the respondent. This authority in those

complaint(s) has passed its conclusions and recommendations more

partigularly the recommendation to Town and Country Planning

Depar

divid

tment, Haryana stressing the grave importance that DTCP must

¢ license in five parts (as there were five assignee developers) and
Nl ety

determine liabilities of each partyr'-.iﬁ&iviﬁ:ﬁally and separately (liability on

v\

accoynt if overdue hcense fee, EDC IDC penal mterest and other charges).

Once

._"%.}'

the license is blfurcated separate RERA registration would be

permiissible. Besides this the authorlty had also pertinently recommended

that PTCP should defer recovery of the overdue EDC so as to leave some

cash

flow in the hands of the developers for investing in the project.

| -~ N
Therefore, the respondent prays with folded hands to refer the present

¥ ! 0 bl e J : .
matter to that authorilf'y in thé_ligl];t of the aforementioned facts as cited so

that $imilar recommendations can be issued on behalf of the respondent to

S —
& | &

Town and Country Pléhnihg' Department, Haryana. It is submitted that such

recommendations would be in consonance with the statutory duties of the

auth

the a

That
the |

prity in Section 32 of the Act of 2016 which provides the functions of

uthority for promotion of the real estate sector.

the complainant herein are speculative investors and do not fall under

burview of the consumers as they have nowhere in the complaint
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mentjoned that the said unit was being purchased by them for their

personal use.

. That the delayed possession hurts and damages the respondent more than
it dog¢s to the complainant. It is submitted that any additional one-year
delay| increases the cost of project by 20%. The respondent has not
demanded or is in receipt of more than 40% of the total sale consideration
of the¢ proposed apartment from any allottee and is bearing the cost of
construction from its own pocket. It is faking all measures to complete the
project with procuring necessaryt“ approvals from the competent

autharities.

y
i 4 {
i

. That [the respondent also ﬁndertmges; and-is willing to adjust the delayed
posségssion charges asia_p;jliq_ab]e in the agreement which shall be adjusted
towayrds the balance cﬁxgé,i&ér}aitio? of the unit, for which the complainant
opt fpr. In addition to thé sal';:}e, the (%qnstruction of the super structure of
tower H along with electrical fittings and plumbing works is also complete
and is available to the complainant' reallocation. Thus, the authority may
be pleased to refer tl:le matter to mediation for the aforesaid objective

pending disposal of the complaint.

. That|the tower-H is ready and the construction of building super structure
comyprises of fourteen floors is complete and necessary electrical wiring
and |works pertaining to plumbing and sanitation are also ready. The

resppndent would be in a position in all probability to offer the possession
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27.

E.

'|ARERA Complaint No. 1425 of 2018
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of th¢ flats in tower-H in 4-5 months from the date of filing of the present

reply| The respondent has incurred and utilised his own funds and loans

towa

rds construction of the project and if the complaints pertaining to

refunds are entertained at this stage it would jeopardize the fate of the

project which would consequently hamper the valuable rights of the other

allottee of project. The respondent is in the process of applying for

occupation certificate for tower- H. The respondent is willing to adjust for

the i

towa

hterest components as comguted for delay in offering possession
IR
rds the balance sale. CQHSIdeTatlon of the complainant as the

4" @,g%zé Ii

A4

respqndent will offer pogsessmn in tower 5 1 B

That

given

ment

Gove

lastly, it is submitted that the crisis of COVID-19 pandemic has also
a blow to smooth working of the respondent. It is pertinent to
jon here that during the lockdown imposed by the Central

rnment, the workforce at the progect site left for their homes and there

was @ complete halt in the work whlch added to further delay. It was after

since

re efforts of th§ rgspende#lt that the workforce could be again

mobilised and presently, the Work is being carried out at the site with full

force}

Copi¢
Their

the 1
parti

s of all the relevant documents have been filed and placed on record.
authenticity is not in dispute. Hence, the complaint can be decided on
pasis of these undisputed documents and submission made by the

ES.

Jurisdiction of the authority:
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The plea of the respondent regarding rejection of complaint on ground of

jurisdiction stands rejected. The authority observes that it has territorial as

well @s subject rnatter jurisdiction to adjudicate the present complaint for

the r¢asons given below.

E.1 |Territorial jurisdiction

As par notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and |Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
purppse with offices situated in Gurugram. In the present case, the project
in qyestion is situated within. the Egj:v_lanning area of Gurugram district.
Therefore, this a.uthoritgi':‘?’iiﬁé;:cbfr__x:ﬁleée;territgrial jurisdiction to deal with

the present complaint. - -

E. Il |Subject matter jurisdiction

Sectibn 11(4)(a) of the Act, 2016 provides that the promoter shall be
respgnsible to tae allottee as perE agreement for sale. Section 11(4)(a) is

repraduced as hereunder:
ection 11(4)(a)

e responsible for all obligations, responsibilities and functions under the
rovisions of this Act or the rules and regulations made thereunder or to the
llottees as per the agreement for sale, or to the association of allottees, as the
ase may be, till the conveyance of all the apartments, plots or buildings, as the
ase may be, to the allottees, or the common areas to the association of
llottees or the competent authority, as the case may be;

ection 34-Functions of the Authority:
B4(f) of the Act provides to ensure compliance of the obligations cast upon the

bromoters, the allottees and the real estate agents under this Act and the rules
und regulations made thereunder.
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in view of the provisions of the Act quoted above, the authority has

compllete jurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainant at a later

stage

F. Findings on the objections raised by the respondent:

F.I Objections regarding the complainant being investors:

29.

It is

leaded on behalf of respondent that complainant are investors and

not consumers. 5o, they are not entltled to any protection under the Act

and

e complaint filed by them under Section 31 of the Act, 2016 is not

mainfainable. It is pleaded that the preamble of the Act, states that the Act

is engcted to protect the interest of consumers of the real estate sector. The

Authority observes that the respondent is correct in stating that the Act is

enac

ed to protect the interest of consumers of the real estate sector. It is

settlgd principle of interpretation that preamble is an introduction of a

statu
same
of th
can f
provi
peruj
reveg
towa
upon

reprq

le and states the main aims and c;bjects of enacting a statute but at the
time, the preamli:)le cannot be used to defeat the enacting provisions
e Act. Furthermoi‘e, it is ﬁerfirie_nt to note that any aggrieved person
le a complaint against the prombter if he contravenes or violates any
sions of the Act or rules or regulations made thereunder. Upon careful
sal of all the terms and conditions of the buyer’'s agreement, it is
led that the complainant is buyer and paid considerable amount
rds purchase of subject unit. At this stage, it is important to stress
the definition of term allottee under the Act, and the same is

)duced below for ready reference:
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F.II

31.
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“Z(d) ‘allottee’ in relation to a real estate project means the person to whom
a plot, apartment or building, as the case may be, has been allotted,
sold(whether as freehold or leasehold) or otherwise transferred by the
promoter, and includes the person who subsequently acquires the said
allotment through sale, transfer or otherwise but does not include a person

to whom such plot, apartment or building, as the case may be, is given on
rent.”

In vigw of above-mentioned definition of allottee as well as the terms and

conditions of the flat buyer’s agreement executed between the parties, it is

crystal clear that the complainant is an allottee as the subject unit allotted

to them by the respondent/promoter. The concept of investor is not

defin

pd or referred in the Act of 2016. As per definition under section 2 of

the Agt, there will be ‘promoter’ and ‘allottee’ and there cannot be a party

having a status of ‘investor’. The Maharashtra Real Estate Appellate
Tribynal in its order dated 29.01.2019 in appeal No.0006000000010557
titledlas M/s Srushti Sangam Developers Pvt Ltd. Vs Sarvapriya Leasing

(P) L

td. and anr. has also held that the concept of investor is not defined or

referred in the Act. Thus, the contention of promoter that the allottee being

an inyestor are not entitled to protection of this Act also stands rejected.

Objedtion regarding force majeure conditions:

The espondent-promoter has raised the contention that the construction

of th

e tower in which the unit of the complainant is situated, has been

delayed due to force majeure circumstances such as dispute with the

collal
payn
regis
paid

towa

raise

porator i.e. M/s Sarvaram Infrastructure Private Limited, delay in
ent of statutory dues by the collaborator and delay in obtaining RERA
fration, etc. It is further submitted that 40% of the amount already
by the cornplainant cannot be considered to be sufficient amount
rds discharge of their liability. Moreover, the respondent has not

d demand more that of 40% of the total sale consideration. The pleas
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l by the respondent with regard to a dispute with its collaborator,

in payment of statutory charges and obtaining RERA registration

canngt be considered and taken into consideration for delay in completing

the p

roject as the complainant was not a party to such a contract. It was for

the respondent to settle those issues with its collaborator and get

regis

parti

fration of the project. The agreement for sale was executed inter-se

es on 19.02.2014 and the due date of handing over of possession was

within 42 months from the execution of buyer s agreement i.e.,, 19.08.2017

has

Iready expired. Though no demand more than 40% against the total

sale |consideration was ral_ged but the facts detailed above by the

respgndent cannot be taken into consideration in completing the project

and

rcing the comp]ainant to continue with the same.

F.III Obje¢tion regarding delay in completwn of construction of project due to
outbreak of Covid-19

32.

33,

The

Serv.

88/ 2

on’ble Delhi High Court in ;:ase titled as M/s Halliburton Offshore
ces Inc. V/S Vedanta Ltd. & Anr. bearing no. O.M.P (I) (Comm.) no.

1020 and 1.As 3696-3697/2020 dated 29.05.2020 has observed that-
& A W

“69. The past non-performance of the Contractor cannot be condoned due

to the COVID-19 lockdown in March 2020 in India. The Contractor was in
breach since September 2019. Opportunities were given to the Contractor

to cure the same repeatedly. Despite the same, the Contractor could not
complete the Project. The outbreak of a pandemic cannot be used as an
excuse for non- performance of a contract for which the deadlines were
much before the outbreak itself.”

In thie present complaint also, the respondent was liable to complete the

const

said

whic

ruction of the project in question and handover the possession of the
unit by 19.08.2017. The respondent is claiming benefit of lockdown

h came into effect on 23.03.2020 whereas the due date of handing over
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pssession was much prior to the event of outbreak of Covid-19

pandemic. Therefore, the authority is of the view that outbreak of a
pandemic cannot be used as an excuse for non- performance of a contract
for which the deadlines were much before the outbreak itself and for the

said reason, the said time period is not excluded while calculating the delay

in hapding over possession

Entitflement of the complainant for refund:

G.I Direct the respondent to refund amuunt of Rs. 13,64,746/- paid by the
complainant against CODSIdBl;ﬂtiOh of‘ allotted unit along with the interest
payabple under section 18 of Act read wlth rule 15,

. The project detailed above was launched by the respondent as group
housjng complex and the complamant was allotted the subject unit in
tower Minor/H/A agalnst total sale conSIderatlon of Rs. 77,35,000/-. It led
to execution cof builder buyer agreement between the parties on
19.02.2014, detailing the terms and conditions of allotment, total sale
consideration of the allotted unit, its dimensions, due date of possession,
etc. 4 period of 42 months for corppletion of the project was allowed to the
resppndent and that period has édmittedly expired on 19.08.2017. It has
com¢ on record that against the total sale consideration of Rs. 77,35,000/-,
the ¢omplainant has paid a total sum of Rs. 40,94,237 /-(including Rs.
27,29,491/- paid by HDFC) to the respondent. It is the case of the
complainant that since the pace of the construction of the project was not
going on at required speed, so, they did not pay any amount after paying
50%] of the total sale consideration. Though no demand after receipt of
abovie-mentioned amount was raised by the respondent but that does not

automatically extend the due date for completion of the project and
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Ing over the possession of the allotted unit. Though he offered

alterpative accommodation in another tower and adjustment of delay

posséssion charges in that unit but that does not absolve the respondent

from

its contractual obligations contained in the buyer agreement dated

19.04.2014. The respondent has detailed certain circumstances discussed

earligr responsible for delay in completing the project but the same has

been

dealt with by the authority. The complainant filed the present

complainant seeking refund of the amount deposited with the respondent

the
demg
unit
of th
comy
secti
agree
therg

comy
The ¢

unit

besules interest at the prescrlbed rate Thus keeping in view the fact that

llottee-complainant wish to W1thdraw from the project and are
nding return of the amount received by the promoter in respect of the
with interest on his failure to cofnplete or inability to give possession
e unit in accordance with the terms of agreement for sale or duly
leted by the date spec1fied therein The matter is covered under
pn 18(1) of the 'Act ‘of 2016 The due date of possession as per
tment for sale as mentloned m the table above is 19.08.2017 and

is delay of 2 years 3 ‘*mg“‘nths '14 days on the date of filing of the
lainti.e. 03.12.2019:

pccupation certificate/completion certificate of the project where the

s situated has still not been obtained by the respondent-promoter.

The authority is of the view that the allottee cannot be expected to wait

endlé
paid

obse

pssly for taking possession of the allotted unit and for which he has
a considerable amount towards the sale consideration and as

ved by Hon’ble Supreme Court of India in Ireo Grace Realtech Pvt.

Page 19 of 23




'lARERA Complaint No. 1425 of 2018

SURUGRAM New Complaint No. 1963 of 2021

. Vs. Abhishek Khanna & Ors., civil appeal no. 5785 of 2019, decided

on 11.01.2021

36. Furth
cases
U.P.
Sana
(Civil

unde

37. The

. The occupation certificate is not available even as on date, which
clearly amounts to deficiency of service. The allottees cannot be made to
wait indefinitely for possession of the apartments allotted to them, nor can
they be bound to take the apartments in Phase 1 of the project.......”

er in the judgements of the Hon’ble Supreme Court of India in the
of Newtech Promoters and IDeveIopers Private Limited Vs State of

and Ors. (2021-2022(1)RGR(CWII),357) reiterated in case of M/s

Realtors Private leited & 0 hef Vs Union of India & others SLP
) No. 13005 of 2020;dec_ided on 12.05.2022, it was observed as

;5 L by,
i) i T
bl oiaata SR

I - (S
25. The unqualified right of the allottee to seek refund referred Under
Section  18(1)(a) and Section 19(4) of the Act is not dependent on any
contingencies or stipulations thereof. It appears that the legislature has
consciously provided this right of refund on demand as an unconditional
absolute right to the allottee, if the pramater fails to give possession of the
apartment, plot or building within the time stipulated under the terms of
the agreement regardless of unforeseen events or stay orders of the
Court/Tribunal, which is \in érrher way not attributable to the
allottee/home buye} the prbmoter s under an obligation to refund the
amount on demand with interest at the rate prescribed by the State
Government mciudmg compensation in the manner provided under the
Act with the proviso that rf the allottee does not wish to withdraw from
the project, he shall be entitled for interest for the period of delay till

handing over possession at the rate prescribed

promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and

regul

ations made thereunder or to the allottee as per agreement for sale

under section 11(4)(a). The promoter has failed to complete or unable to
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pbossession of the unit in accordance with the terms of agreement for

or duly completed by the date specified therein. Accordingly, the

pronjoter is liable to the allottee, as the allottee wishes to withdraw from

the project, without prejudice to any other remedy available, to return the

amoynt received by him in respect of the unit with interest at such rate as

may pe prescribed.

This

inclu

is without prejudice to any ether remedy available to the allottee

ding compensation for which'éllottee may file an application for

adjudging compensation w1th the adjudicating officer under sections 71 &

72 refad with section 3 1(1) of the Act of 2016.

The @uthority hereby dlre‘cts the_prom'o,ter to return to the complainant,

< i
the amount received bjf‘”itf'-'i e.;'Rs. !40}94-237/ - with interest at the rate of

9.40% (the State Bank of lndla| hlghest marginal cost of lending rate

“‘r

(MCHR) applicable as on date +2%) as prescribed under rule 15 of the

Hary

date

ana Real Estate (Regulation and‘ Development) Rules, 2017 from the

pf each payment till the actuaﬂ date of refund of the amount within the

timelines provided in rule 16 of the Haryana Rules 2017 ibid. It is further

diredqted that the amount paid by the bank/payee be refunded in the

account of bank and the balance amount along with interest will be

refurjded to the complainant.

Dire¢t the respondent to settle the loan disbursed till date of Rs. 27,29,491
to lender, HDFC Ltd. With any interest/fees/charges due.
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fomplainant vide quadripartite agreement dated 12.03.2015, took a

pf Rs. 66,15,375/- and the same is evident through page no. 63 of the

complaint. Since the aforesaid amount has been paid on behalf of the

complainant, thus, the same has already been included in the total refunded

amoynt.

As requested by the complainant himself out of total amount so assessed,

the amount paid by the bank/payee be refunded in the account of bank and

the

complainant.

palance arnount along w%:ghmterest will be refunded to the

G.III Direct the respondent t;o.:a,:warﬂ cos'i;:td_ the complainant.

41. The domplainant is claiming compensation in the above-mentioned relief.

42,

For claiming compensation under sections 12, 14, 18 and section 19 of the

Act,

rules , A B

the complainant may file a separate complaint before Adjudicating

Officgr under section 31 read with se_.@:tion-?l, of the Act and rule 29 of the

-
s

Diregtions of the Authority:

Hence, the Authority 'hei'eby passes this order and issue the following

directions under section 37 of the Act to ensure compliance of obligations

cast

fipon the promoter as per the functions entrusted to the Authority

undef Section 34(f) of the Act of 2016:

i)

s

'he respondent /promoter is directed to refund the amount i.e. Rs.
40,94,237 /- received by it from the complainant along with interest
3t the rate of 9.40% p.a. as prescribed under rule 15 of the Haryana
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iii)

Com

File

F—%

Real Estate (Regulation and Development) Rules, 2017 from the date
pof each payment till the actual date of refund of the amount.

The respondent is further directed that the amount paid by the
bank/payee be refunded in the account of bank and the balance
amount along with interest will be refunded to the complainant.

A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal consequences

would follow.

plaint stands disposed of.

pe consigned to the regist;ry. |
Vi- 2/ wwn am SR e—T
Vijay Kumar Goyal) AN (Br KK Khandelwal)

Member . Chairman
Haryana Real Estate R'egulatori'y Authority, Gurugram

Dated: 10.05.2022
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