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EFORE THE HARYANA REAI ESTATE REGTTLATORY

AUTHORITY, GURUGRAM

ERE
UGl?AM

khil Oberoi S/o Sh. Arun Oberoi

Complaint No. 1425 of 2018

New Complaint No. 1963 of '2021

Complaint no. L425 of 2018
New Complaint no. : 1963 of 202t
Date of filine complaint: 03.r2.2019
First date of hearing: L4.03.20L9
Date of decision : L0,05.2022

Complainant

Versus

H.no.- TH-B, tower-6, ground. floor, Bellevuer

I park 2, S,:hna Road, Gur,gaon- LZZU1,B

rante
office:
6

Der, elopers Private Limited
DTI-704, DLF tovver-B, Jarsola, Nr:w Delhi- Respondent

Khandelraral Chairman

ijay Kumar Goyal Member

ARANCE:
t

ikul Sanwaria (Advocate)

njeev Thal<ur , G.M. Lelgal and Sh. Satish Kurnar,
Respondent

ORDER

resent conLplaint has been filed by the complainant/allottee unde,r

n 3L of the Real Estate fltegulation and Deve:lopment) Act,2016 (in

the ActJ read with rule 29 of the Haryana Real Estate [Regulation and

pmentJ Rules, 2017 (iir short, the Rules) for violation of section

a) of the r\ct wherein it is inter alia prescriberi that the promoterr

e responsible for all obligations, responsibilities and functions under

sh.

sh.
A.R.

The

Secti

short

Deve,

tl(4
shall

Complainant
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Date of e Kecution of builder
buyer agreement

Complaint N,o. 1425 of 2018

New Complaint No. t963 of 2021'

19.02,201'*

[As per page no. 30 of the complaint]

Clause 1B(a) or' 5s'yel"s agreement

Subiect to other terms of---!bfi

The

and

compl

07.04

comp

Unit

The

paid

delay

ision of ttre Act or the rules and regulations made there under or tcr

ttee as per the agreement for sale executed inter se,

mplaint bearing no. 1425 of 2018 has been receiverd on 03'12.201t)

ly has been filed on 19.08.2021by the respondent. For the aforesaicl

int only, nrlw proforma B has been generated by the complainant on

021 beari lg complaint no. 1963 of 2021. Therefore, the aforesaid

ints shall tre clubbed together.

nd proiecl related details

rticulars of the project, phe etails:of sale consideration, the amount

the complainant, Aaiirdf'prOp,d$ed handing over the possession anrC

riod, if any, have been detailed in the fr:llowing tatlular form:

S.No Heads Information

Project na me and locatir:n "Beethoven's 8", Secl.or- L07, Gurgaon

Project artla

Nature of ;he Project

DTCP License

Name of the licensee Narendra l(umar Gupta, & others

RIII{A Registered/ not
registerec

Not Registered

Unit no. Minor HIA/804

[,Afs per page no. 31 of the complaint]

Unit measuring 1300 sq. ft. IsuPr:r a:rea)

[As per page no. 03 of BBA]

Date of al otment Not provided on record

18,0625 acres

Group housing comP,ler>l

23 of 201.2 dated 23,'03.2072

Possession clause
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Due date cf possession

Total sale consideration

Complaint Nrr. 1425 of 201B

New Complaint No, 1'963 of 2021'

Agreement/Agreement, including but
not limited to timely payment of the

Total Price, stamP dlutY and other
charges by the Vendee(s), the Company

shall endeavour to complete the

construction of the Said Apartment
within 42 (Forty twtt) months from the
date of Allotment, which is not the
same as date of this Agreement The

Company will offer possession of the

Said Apartment to the \/endee[sJ as and

when the ComPernY receives the

.occupation certificate from the

competent authority[ies). Any delay by

the Vendee[s) in taking possession of the

Said Apartment from ttre date of offer of
pop-sgssion, would attract holding
iharges @Rs. 05 [Fiver) per sq. ft. per

,'month for any flelay of full one month or

any part theredf.

t2.03,2015

[As per page no' 54 of the comPlaintl

t2.

Total am runt Paid
complainzrnt

by the

15. Payment 1:lan

Quadripa.:tite agreement

Occupation Certificate Not obtained

Offer of possession

L9.0t.201.7

[Since no allotment letter /date has been

provided on record hence, calculaterJ

from date of allotment i.e' t9.02.20141

BSP- Rs. 77 ,35,000 /'
TSC- Rs. 88,20,500/- (without service

tax)

[As per page no, 39 of the complaint]

Rs.40,94,237 l'
[As alleged by the cc,mplainant on page

no. 14 of the comPlaintl

[Paid by complarinanrt= Rs. 13,64,7461

[Loan disbursed-- R:;.27 ,29,491)

Subvention linked PaYrnent PIan

B. Fac of the conlplaint:

Not ol red
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Complaint No. 1425 of 201B

New Complaint No. 1963 of 2021'

20L4, the complainant initiated the discussions for real-estatel

unities in Delhi-NCR with Kunal Sharma, a real estate agent fot^

rs Clinic, rt real-estate consultant based in Delhi-NCR. He sharecl

ation for atr upcoming real-estate project by the respondent. It was

nted to them that Agrante Developers Pvt. Ltd., formerly known a:;

states Pvt. Ltd. is the promoter/developer of the rr:al estate project

"Beethoven'S 8", is a credible developer andl known for timellg

of its pa:;t projects. The apaithents were beinLg offered under thre

subvention till possesslon' scheme, where the complainant had to

ute only 250/o of the total apartment cost throurgh self-funding [i,el.

king 15o/o, on super structure 50[ and on possession 5%) & the

ing75o/o rn,as funded bY HDFC Ltd.

he quadripartite ent was executed betweenr the complainanrt

Ltd. for availing awer), the respondent [builder & owner) and HD]FC

handing over clflso, there was no EMli or PRE-EMI to be paid till handing over of

;ion of the allotted unit and all interest due before possession was to

rne by th,: builder/deyeloper. The agreed total price of the fllat

ing taxes'n,as Rs. 90,98,306/-.

the compl;rinant initiated the booking process on 13'1't'201'4 b'y

nting a cheque to Kunal Sharma, the real estate agent for a sum of lls'

00. Thereerfter, 2 more fiayments for amounting to Rs. 6,59,836 and

,g10, respectively in favour of Agrante DeveloF'errs Pvt' Ltd' to fulfil
Rs.
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as been disbu

ent.

lainant has

booki

H])FC

rag ed payment pl n with Agrante DeveloPers Pvt. Ltd., the

nant t ;r loan sanctio for sum of Rs. 66,.15,375 out of whiclt

FC Ltd. as per the Provisions of the

Complaint N,c. 1425 of 2018

New Complaint No. 1963 of 2021

o/o as per the agreed total bookinS;

n partially comPleted uP to 6th

from HDFC Ltd. with regards to

27,29,49t1 has also bee,n

ite agrer:ment. That afttlr

of1

dbv

per e agreement lxecuted between the Parties ol:I

14, e ltuilder rplete the projerct in 42 months i.e.

: L1 of the agrer3ment, failing which

.lected along with interest. That lly

r where the comPllainant has ber:n

dow -puryment in 20 r5,

tes i 201,6 reg the p

nde

INASS

continuouslY requesteld

ject but received no response frtlm

t. In early 207 the c plainant visitecl the project site and

that he project was ly lagging behind on its completion

plaina t contacted the respondent throughrerlfter, the co
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C. Reply
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1.2. That
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has
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tR& Complaint N,o. 1425 of 201'B

New Complaint No. 1963 of 20ZItlUGRAM

e respondent has committed breach of trust

inant. The complainant would not have made

dated 13.02.2077 & 20.02.2017 seeking refund but received ncr

ount but :ior the reorientations and promises

and has cheated the

the payments of thtl

macle by respondent

r directors and officers.

ught by l:he comPlainant;,

mplainant has sought following relief(s):

irect the respondent to refund amount of Rs. 1'3,64,7461- paid by tlte

mplainant against consideration of allotted unit along with the

terest payable under serction 1B of Act read with rule 15.

irect the respondent to settle the loan disbursed till date of [{rs.

er, HDFC Ltd. witln any intere:;tf fees;fcharges due'

irect the re spondent to award cos;t.

y respondent:

spondent lty way of written rep ly, made follolvinl3 submissions

he complainant herein has admittedly pleaded that a loan amounting

.66,15,375i/- has been sanctioned and an amount of Rs. 27,29,49'-lf -

een disbut'sed by HDFC. The quadripartite agreement filed by the

lainant itse:lf provides t{rat in case the builder lluyer agreement got

lled, for al:ly reason w'hich is also claimed that the BBA has been

Iled at the end of the complaint as he has admitterdly sought refund
can
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e project of the respondent as

uch event, clause no. L3 of the

the bank will now legally have all the rights to recover the amounl

to him and the complainant subrogated this righrt in favour of tht:

t is also submitted that that the bank is not everl arrayed as a partlr

resent conrplaint, despite it being a necessary partlr.

the respo ndent, as per the mutual understanding with ttre

inant, has been duly complying and paying the interest/EMl to Mr.

oberoi which is chargefl'and deducted monthllr by HDFC bank for

unt no. t;147 6,6646. If iS fur,ther submitted thert there is no default

ment of tfue said Pre-EMI/ interest till date ;rnc[ the respondent

akes to rernit the same till possession if offererd to the complainant.

/s RMS Estate Pvt Ltd [now known as "Agrante Developers Pr,'t.

["respondent herein") was granted development licence frorn

t project is being developed. I'he said license was granted r)n

2012 and vvas valid for 4 Years.

ubsequent to grant of the above licence, the respondent has execute'd

elopmentT'collaboration agreement dated 23.05'.2013 with Mr/s

ram Infrasl:ructure Pvt. Ltd. ["collaborator"J. The area admeasuring

B acres out of the aforesaid total land was handed to the collaborator

A Complaint N o. 1425 of 2018

New Complaint No, 1963 of 2021

pleaded in para 9 of his comPlaint.

quadripartite agreement comes intcr

PageT of ',1,3
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Complaint No. 1.425 of 2018

New ComplaLint No. 1'963 of 2021

him f or throu6;h his nominee has proposed to builcl a separate project

name "ELACASIiA" on that parcel of land with which the respondent has

noa iation wttatsoever. Thus, resultantly, there were t'wo projects bein;g

with

It is

devel

and I

woul

com

That

stipu

appo

laws

M/s

remi

the

agr

That

his

SCTV

said

has

rtinent to mention here that M/s Sarvaram Infrastructure Pvt Ltd

ped unfler the same license by two distinct colonizers with rights

lute and exclusive rights for the purposes of devr:loping the samer.

bilities strictly framed undei the said collaboration agreement. It

not be ouI of place to mention here that such agreements were in

on practice at that time.

the deverlopment/collaboration agreement dated 23'05'20'1'3

ted strict liability on M/s Sarvaram Infrastructure Pvt Ltd or trlLs

tecl nomilee to be in rcompliance of all statutory compliances, by'tl-

pplicable zts per HUDA, DTCP etc as applicable f'cr his parcel of lanri'

rvaram Infrastructure Pvt Ltd was further under the obligation to

all the dues accrued towards governmental authorjities arising under

greement lbr the portion of land with the collaLrorator under ttre

ment.

M/s Sarval.am Infrastructure Pvt Ltd however, starrted defaulting in

mpliance of statutory duties and contractual obligations. 'l'he

ndent has on several Occasions issuerl written requests and et'r:n

legal notices to M/s Sarvaram Infrastructure Pv1; Ltd to rectify tlhe:

efault sinl:er-alia payment of EDC and IDC char:ge's' The respondent

aken every step to ensure compliance of statutory obligations as rlo'tl-

Page B of23
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complaint No. ].425 of 2018

New Complaint No. L963 of 2021'

preju

Itiss
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Need
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That
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Sarv
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coul

ance by .M/s Sarvaram Infrastructure Pvt Ltd would directl'y

ice the resllondent's project completion having the common license.

bmitted that the license for the land lapsed due to non-renewal and

d not be t'enewed till outstanding EDC & IDC charges along with

are cleared for the total land jointly by the respondent and M/s

m Infrastructure Pvt Ltd in proportion to their respective project:s.

ss to men'tion here that the respondent is read'y aLnd willing to pay

re of EDC and IDC charges for the purposes of renewal of licens;e.

e bona-firle of the respondent can be further gathered by the fzrct

t is runnirrg post to priltar an<l has filed a reprr:sentation before

ial Commissioner [Haryana) seeking a bifurcation of the license in

rts for twrr projects respectively and pursuing the same sincerely, It

inent to mention here that only after renewal of license, tl^re

ndent would be compe[ent to get the project registered with tkre

l

auth rity. The respondent has undertaken every measur€) in his armoury [o

salv e the proje ct and complete the sanne.

That the resporrdent has filed for HREIIA registp2firoh vide order let[rer

09.08.2013 of its project on the said land which is to be dealt with ;as

per e agreement. It is pertinent to mention here that tlhe directors of the

rm Infrastt'ucture Pvt Ltd are lodged in jail preserntJly. The respondent

pled in thrt sense that he was unable to correspgnrl with them whi'ch

perhaps lead to any results. Moreover, insolvency proceedings arer

ing against them before Hon'ble National Company Law Tribunal'pen

Page 9 ol23
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Complaint llo. L425 of 2018

New Complaint No. 1,963 of 2027

ue to the non-registration with HRERA, the respondent was unable

I proposed units in its project. More particularly', the respondent

d financially as no demand can be raised by it from its existing

s. It is to lle kindly considered by this authority that the respondent

rdingly rrot raised a single demand from its allottees and has not

ed more than 400/o of total sale consideration of unit from any of its

On the contrary, the respgndent has undertaken the tedious task

pleting the construction the pioject from its own finances and Ioans

to offer pol;session and is also remitting the intelrests on subvention

e on behalI of customers so as to protect them from further loss. ThLe

I conduct of the respondent plays a vital part in deciding thLe

aint such as the present one. The respondent has faced with peculi,ar

stances which would require mutual co-operation ,of its allottees,

it would be of high impoftance to mention one simillar comlllaint filerd

this authority wherein similar issues were being adjudicated. Ttre

rity under the Act of 2A'L6, had the opportunity to deal with simi[:rr

lex issues b eing faced by the developer in respect oI the licensed land

in the original licensee had further sub-di'vid,ed the land for

pment putrposes on thu basiS of collaboration agreements. This

rity in c:omplaint no.(s) 826/'201'tl, 1,402,1201'8, 1'343/20'LB,

zOtB has passed comrlron orders. The issues in those complaints

similar to the respondent's issues. In these cases also, the origirnal

ee 'Iriveni Ferrous Infrastructure Pvt Ltd, a joint venture comprislinglicen

Page 10 of IZ3
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g to be derreloped separately pursuant to which similar issues arosre

are being faced by the respondent. This authority in thos;e

aint(s) has passed its conclusions and recomrnendations more

ularly the recommendation to Town and Country Planning

ment, Har:yana stressing the grave importance that DTCP mu:;t

TCP should defer recovery of the overdue EDC so as to leave solrle

flow in th: hands of the developers for inve:;ting in the projer:t.

imilar recommendations can be issued on behalf of the respondent to

and Country Planning Department, Haryana. It is; submitted that sur:h

mendatiops would be in consonance with the statutory duties of the

rity in Secl:ion 32 of the Act of 2016 which prov'idr:s the functions of'

thority for promotion of the real estate sector.

Thatlthe complainant herein are speculative investors and do not fall under

the trurview of the consumers as they have nowhere in the complaint

AREI?E
RUGI?AM

o groupsi

d/assigned

Complaint llo, L425 of 2018

New Complaint No. 1963 of 202L

Seth and Mittal Group who hild subsequently

development/marketing rights into, five separate land

license in five parts (as there were five assigneer developersJ and

ine liabilities of each party individually and se'parately [liability on

nt if overdue license fee, EDC, IDC penal interest. and other charges).

the license is bifurcarted, separate RERA re6;istration would be

ssitlle. BesLdes this the authority had also pertinently recommernderd

fore, the respondent prays with fcrlded hands to refer the present

r to that authority in the light of the aforementionerd facts as citecl :;o
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Complaint llo, 1425 of 201t)

New Complaint No. L963 of 2021

ment oned that the said unit was being purchased by them for their

I use.

he delayed possession hurts and damages the resprcndent more than

to the complainant. It is submitted that any adlditional one-year

of th

That

poss

coml

and

resp

increases the cost of project by 200/0. The respondent has not

ded or is in receipt of more than 400/o of the total :sale consideration

proposed apartment from any allottee and is bearing the cost of

ction frorn its own pocket. It is taking all measures to complete thre

with trrrocuring necessary approvals from the competelnt

rities.

he responCent hlso undertakes aud is willing t,o erdjust the delayed

ion chargles as applicable in the agreement whickr shall be adjusted

s the balitnce conside{Ation of the unit, for wtrich the complainant

r. In addition to the sanle, the cohstruction of the super structure of

H along with electrical fittings and plumbing wr:r},ls is also compl:te

available to the complainant' reallocation. Thus, the authority may

bep eased to refer the matter to mediation for the aforesaid objecti"re

ng disposaI of the comPlaint.

That the tower-l{ is ready and the construction of building super structure

rises of fo urteen floors is complete and necess;ary electrical wiring

orks perl:aining to pl[mbing and sanitation are also ready. The

ndent would be in a position in all probability to oiffer the possession

Page 12 of23
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Complaint I\o. 1425 of 2018

New Compf ain.t No. 1963 of 2021-

towa s construction of the project and if the comtrllaints pertaining to

of th

repl

refu

proj

allot

occu

the i

towa

resp

flats in torver-H in 4-5 months from the date of filing of the present

The re$pondent has incurred and utilised his own funds and loans

s are enterrtained at this stage it would jeopar:dize the fate of ttre

t which would consequently hamper the valuable r:ights of the other

e of projrlct. The respondent is in the process; of applying for

ation certilicate for tower- H, The respondent is willing to adjust for

terest conlponents as computed for delay in offering possession

ds the balance sale consideration of the cornplainant as the

ndent will offer possession in tower-H.

,astly, it is submitted that the crisis of COVID-1'? pandemic has alls;o

a blow to smooth wr:rking of the respondent. It is pertinent 1[o

on here that during the lockdown imposr:d by the Central

ment, the workfbrce at the project site left for therir hornes ancl thetr:e

complete ralt in the work which addedl to further delay. It was aftr:r

s of'all the relevant documents have been filed and placed on record.

authenticily is not in dispute. Hencel, the complaiint can be decided on

asis of therse undisputed documents and submisr;ion made by the

That

give

men

Gove

was

efforts of the respondent that thel workforcr: could bel ag;rin

mob ised and p resently, the work is being carried out at the site with f ull
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Thei
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lea of the respondent regarding rejection of complaint on ground

iction stanrls rejected. The authority observes that it has territorial

subject rnatter jurisdiction to adjudicate the present complaint

asons given below.

Territorial i urisdiction

r notification no. 1,/92/201,7-ITCP dated 14.12.2:"017 issued f'g Tourn

Country Flanning Department, the jurisdiction of Real Est;lte

atory Authority, Gurugram shall be entire Gurugram District for zrll

se with oflices situated in Gurugram. In the pres;ent case, the project

stion is s;ituated within the planning area of Gurugram district.

fore, this authority has complete territorial jurisdiction to deal with

nt comlllaint.

Subiect ma tter iurisdiclEion

URUGI?AIVI

n l-1(4)(a't of the Act., 2016 prrovides that tht:

complainr No. 1425 of 2018

New Compllair:rt No, 1,963 of 2021

promoter shall be

Section 1L(4)(a) is

rcf

its

for

nsible to tre allottee as per agreement for sale.

uced as hr:reunder:

'tion 77(4)(a)

responsible for all obligations, responsibilities and func,tions under the
visions of r.his Act or the riles and regulations made thererunder or to the

llottees as per the agreement for sale, ar to the association oJ- allottees, as the

may be, till the conveyanae of all the apartments, plots or buildings, as the
'ase may be, to the allottees, or the cornmon areos to the association of
llottees or the competent authority, os the case may be;

34-Functions of the Authority':

4(fl of the Act provides to ensure compliance of the obligo'tions cast upon the
'omoters, the allottees and tke real estate agents under this tlct and the rules

nd regulations made thereunder.
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Complaint l\o. 1425 of 2018

New Complain.t No. 1963 of 2021

view of the provisions of the Act quoted abov'e, the authority has

ete jurisdir:tion to decide the complaint regarding non-compliance r:f

tions

by

by the promoter leaving aside compensartion which is to Lre

the a Cjudicating officer if pursued by the complainant at a later

gs on the obiections raised by the respondent:

ns regarding the complainant being investors:

leaded on behalf of respondent that complainant are investors anLd

nsumers. iSo, they are not entitled to any protection under the Act

e complaint filed by them under Section 31 of the Act, 2016 is nr:t

main inable. It is pleaded that the preamble of the Ar:t, states that the Act

cted to protect the interest of consumers of the rr:al estate sector. The

rity obsen,es that the respondent is correct in stating that the Act is

to protect the interest of consumers of the real estate sector. It is

principle of interpretation that preamble is an intrclduction o1[ a

statu and states the main aims and objects of enacting a statute but at the

time, the preamble cannot be used to defeat ther enacting provisic,ns

Act. Furthermore, it is pertinent to note th:rt any aggrieved perscln

le a complerint against the promoter if he contra\/enes or violates arly

ions of the Act or rules or regulations made thereurnder. Upon careful

I of all the terms and conditions of the buyer's agreement, it is

led that ttre complainant is buyer and paid considerable amottnt

s purchal;e of subject unit. At this stage, it is irnportant to stress

the definition of term allottee under the Act, and the same is

is en

Auth

of th

peru

revei

repr uced below for ready reference:
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Complaint ltlo. 1425 of 201u

New Complaint No. 1963 of 2021,

"Z(d) 'allottee' in relation to a reql estate project meqns the person to whom
a plot, qpartment or building, as the case may be, has been allotted,
sold(whether as freehold or leasehold) or otherwise trctnsferred by the
promoter, and includes the person who subsequently acquires the said
allotment through sale, transfer or otherwise but does not include o person
to whom such plot, apartment or building, as the case may be, is given on
rent."

w of above-mentioned definition of allottee as 'rvell as the terms and

ions of the flat buyer's agreement executed between the parties, it is

I clear that the complainant is an allottee as the subject unit allotted

m by the respondent/promoter. The concept of investor is not

or referred in the Act of 2016. As per definition under section 2 of

t, there will be 'promoter' and'allottee' and there cannot be a party

a status of investor'. The Maharashtra Real Estate Appellate

nal in its order dated 29.01,.2019 in appeal No.0006000000010557

as M/s Srushti Sangam Developers Pvt Ltd. Vs Sarvapriya Leasing

. and anr. has also held that the concept of investo,r is not defined or

ed in the Act. Thus, the contention of promoter that the allottee beirrg

estor are not entitled to protection of this Act alsro stands rejected.

on regarding force majieure conditions:

pondent-promoter has raised the contention that the construction

tower in which the unit of the complainant is s;ituated, has beern

due to force majeune circumstances such ;ZlS dispute with the

rator i.e. M/s Sarvaram Infrastructure Privalte Limited, delay in

ent of statuLtory dues by'the collaborator and delay in obtaining RERA

:ration, etc. It is further submitted that 400/ct of the amount already

by the cornplainant cannot be considerred to be sufficient amount

discharge of their liability. Moreover, the respondent has not

demand rnore that of 400/o of the total sale consideration. The pleas

Page 16 of 123
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Complaint,No, 1425 of 2018

New Compllaint No. 1963 of 20?1,

by tht respondent with regard to a dispute with its collaborator,

in pay{nent of statutory charges and obtaining RERA registration

t be corisiclered and taken into consideration for delay in completing

ject as thrl complainant was not a party to such a contract. It was for

pondent to settle those issues with its collaborator and get

ration of the project. The agreement for sale was executed inter-se

on t9,02.20t4 and the due date of handing over of possession was

42 months from the execution of buyer's agreement i.e., 19.08.201.7

ready expired. Though no demand more than 40ot'o against the total

consideration was raised but the facts detailerd above by the

ndent canrrot be taken into consideration in comprleting the projr:ct

rcing the complainant to continue with the same,

on regarrling delay in completion of constructiionr of project due tlo

ak of Covid-19

on'ble Delhi High Court in case titled as tvl/s hlal,liburton Offshore

Inc, V/:l Vedanta Ltd. & Anr, bearing no, O,,M.P @ (Comm.) no,

020 and l.,ls 3696-3697/2020 dated 29.05.2020hl;,s observed that-

"69. The past non-performance of the Contractor cctnna't be condoned dtte

to the C0r/lD-19 lockdow,n in March 2020 in lndia. The Contractor was ln

breach since September 2019. )ppctrtunities w'ere gliven to the Contractor

to cure tl,e same repeatedly. Despite the sante, the Co,ntractor could not

complete the Project. The outbreqk of o pondemic' cQr,rno't be used as an

excuse for non- performance of a cantract Jor which the deadlines were

much before the outbrea,k itself."

present complaint also, the respondent was liable to complete the

ction of the project in question and handover lhel possession of the

nit by 19.08.201"7. The respondent is claiming bernefit of lockdo'vrn

came into effect on 23,03.2020 whereas the due derte of handing olr'erwhi

Page 17 ol'',23
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Complaint No. 1425 of 2018

New Complaint No, 1.963 of 2021

ssion vvas much prior to the event of outbreak of Covid-l.9

mic. Therefore, the authority is of the view thLat outbreak of a

mic cannot be used as an excuse for non- performance of a contract

ich the dr:adlines were much before the outbreal,r itself and for the

son, the said time period is not excluded while calculating the delay

ding over possession

ment of the complainant for refund:

irect the respondent to refund amount of Rs. L3,,64.,746/- paid, by the
ainant aga inst consideration of hllotted unit alon6; with the interest
le under sr:ction 18 of Actread witq rule 15.

roject detailed above was launched by the respondent as group

ng complex and the complainant was allotted the subject unit in

Minor/H/A against total sale consideration of FLs. 77,35,000/-. It led

ecution cf builder buyer agreement betweren the parties on

.20L4, detailing the telrms antl conditions of allotment, total sale

deration ol'the allotted unit, its dimensions, dure dlate of possession,

period of ,12 months for completion of the project r,,rras allowed to tl:re

ndent and that period has admittedly expired on 19.08.201.7. It has

on record that against the total sale consideration of Rs. 77,35,00C),1-,

mplainanl has paid a total sum of Rs. 40,941,2',37 /-(including tk

,491,/- paid by HDFCI to the rerspondent. It is the case of tlher

lainant that since the pace of the construction of the project was nol:

on at required speed, so, they did not pay any annount after payingJ

of the totzrl sale consideration. Though no demand after receipt of

-mentioned amount was raised by the respondrEnt but that does nol:

date for completion of the project andauto atically extend the due
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Complaint lNo. 1425 of 2018

New Compllaint No. L963 of 2021

hand ng over the possession of the allotted unit. Though he offererd

ative accommodation in another tower and adjustment of delay

ion charl;es in that unit but that does not absolrze the respondent

from its contractual obligations contained in the bu1,sr agreement dateld

.201,4. Ther respondent has detailed certain circrurnrstances discusseld

r responsillle for delay in completing the project but the same has

dealt wittr by the authority. The complainant filed the present

lainant seeking refund of the amount deposited with the respondent

interest at the prescribed rate. Thus, keeping in view the fact that

dem

unit

llottee-conrplainant wish to w,ithdraw from the project and are

ndirrg return of the amount received by the promoter in respec:t of the

ith interes;t on his failure to complete or inabilirEy to give possession
i

unit in a:cordiinee with the terms of agreement for sale or duly

com leted by the date specifiedl therein. The matter is covered uncl:r

secti n 1B(1) of the Abt iof 2016. The due date of possession as per

alter

poss

19.0

earli

been

com

besi

the

of th

ther

com

The

unit

The

merrt for sale as mentioned in the table abover is; 19.08,2017 and

is delay of 2 years 3 rnonths 14 days on the date of filing of the

laint i.e. 03 ,12.2019.

ccupation certificate/completion certificate of the project where the

s situated has still not been obtairred by the resprondent-promoter.

uthority is of the viern, that the all,cttee cannot ber expected to w;tit

endl ly for tal<ing possession of the allotted unit and for which he has

paid

obse

a considerable amount towards the sale consideration and ,as

ed by Hotz'ble Supreme Court of India in Ireo Grace Realtech P'rtt.
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Complaint No. 1425 of 201B

New Compllairrt No. 1963 of 2021

Ltd.

on1

(Civi,

und

37. The

func

regu

's. Abhishek Khanna & Ors., civil appeal no. 5785 of 2079, deciderd

.0t.202L

" .... The occupation certificate is not available even esi on date, which
clearly amounts to deficiency of service. The allottees cannot be made to
wait indefinitely for possession of the apqrtments allotted to them, nor can

they be bound to take the apartments in Phase 1 of the pro.ieclt.,...,."

er in the jrrdgements of the Hon'ble Supreme Court of India in ttre

of Newtect\ Promoters and Developers Private, Litmited Vs State af'

md Ors. (2027-2022(1)RCR(Civil),357) reiter:rted in case of M,/s

Realtors I'rivate Limited &"Ather Vs Union of India & others StP
I

73005 of 2020 decided on 12.A5.2022, it was observed as

25, The unq'talified right of the allottee to seek refund ref'brred Under

Section 1tt(1)(a) and Section Dft) of'tlne Act is not de,oen'dent on any

contingencies or stipulations thereof. lt appears that the legislature has

consciously provided this right of refund on demand os an unconditional

absolute rigl,t to the allottee, if the promoter fails to g[ve possession of the

apartment, (,lot or building within the time stipulated uncler the terrns of
the agreement regardless of unforeseen events or stay' orders of the

Court/Tribunal, which rs in either way not attributable to the

allottee/hon,e buyer, th.e promoter is under an obligation to refund the

amc)unt, on Cemand with interest at' the rote' presc:ribed by the State

Government including compensation in the manner provide'd uncler the

Act with the proviso that ij'the allottee drtes not wish to wil.hdraw from
the project, he shall be entitled for interest fttr the period of delay till
handing over possession at the rate presc'ribed

promoter is responsible for all obligations, responsibilities, and

ons under the provisions of the Act of 20115, or the rules and

tions made thereunder or to the allottee as per agreement for sale

section 1l-(4)(a). The promoter has failed to complete or unable tound

Page 20 of ',1,3
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tol der, HDFC Ltd. With any,interest/fees/charges due.
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Complaint No. 1425 of 2018

New Complairrt No. 1963 oI'202'.1

for

the

ssession of the unit in accordance with the terms; of agreement

r duly completed by the date specified thererin. Accordingly,

oter is liable to the allottee, as the allottee wishes to withdraw from

oject, without prejudice to any other remedy available, to return the

nt receivecl by him in respect of the unit with inlterest at such rate as

e prescribed.

is without prejudice to any other remedy available to the allottee

ing comprlnsation for which'ellottee may file arn application for

ging compr:nsation with the adjudicating officer unrder sections 71, &

d with section 31(1) of the,Act of 70t6.

uthority hr:reby.directs the promoter to return to the complainant,

ount received by it i.e., lRs. 40,94,237 /- with i,nterrest at the rate of

[the Star:e Bank of lnr]ia highest marginal r:os;t of lendirrg rate

) applicallle as on date +20/o) as prescriberd uncler rule L5 of the

na Real Es;tate [Regulation and De',zelopment) Itules, 2017 from the

f e:lch payment till the actual d;rte c,f refund of the ramount within the

nes provided in rule 16 of the Haryana Rules 20'1.',7 ibid. It is further

that ttre amount paid by the bank/payee ber refunded in the

nt of bank and the balance amount along r,lrittt interest will be

ded to the r:omplainant.

the respondent to settle the loan disbursed till date of Rs. 27,29,49L
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Complaint No. 1425 of 2018

New Complairrt No. 1,963 of 2021,

mplainant vide quadripartite agreement datecl 72.03.201.5, took a

f Rs. 66,15,375/- and the same is evident through page no. 63 of ttre

laint. Since the aforesaid amount has been parid on behalf of the

lainant, thus, the same has already been included in the total refundeld

nt.

uested by the complainant himself out of total arnount so assessed,

ount paid by the bank/payee be refunded in the account of bank and

lance arnount along wi h , interest will br: refunded to ttre
lii

lainant.

the resporrdent to award cost to the complainant.

mplainant is claiming cc,mpensation in the above-mentioned relief.

aiming conlpensation und.er sections 1,2, 14, lB ancl section 19 of tLre

he complaLnant may file a separate complaint be,fore Adjudicating

r under ser:tion 31 read with section 7t of the Act and rule 29 of tl're

s of the Authority;

the Auth ority hereby passes this order and issue

ions under section 37 of the Act to ensure comprli2n6g

Lpon the promoter as per the functions entrusted to

the followirrg

of obligations

the Authoriltrz

Section 34 (0 of the Act of 20L6:

he responrlent /promoter is directed to refund the amount i.e. Rs.

,94,237 /- received by it from the complainant along with intererst

t the rate r:f 9.400/o p.a. as prescribed under rule lL5 of the Haryana

i)
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Complaint No. L425 of 2018

New Complaint No, 1.963 of 2021

al Es te (Regulation and Development) Rules, 201,7 from the date

f each ment till the actual date of refund of the ELrTrourt.

ndent is further directed that the amount paid by tlher

lrE

ii) e

ed to the

ml:er
Ha na Real

ank/p eo be refunded in the account of bank and the balancer

unt ong with interest will be refunded to the crcmplainant.

iii) perio of 90 days is given to the respondent to comply with tlher

irectio lgiven in this order and failing whictr k:gal consequences

uld llow.

43. Com laint d s disposed of.

L

Page?3 of23

(Dr. KK Khanclelwal)
Chairman


