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| ORDER

1. The present cnmé’plainr dated 02.11.2021 has been filed by the

complainant/allottee under section 31 of the Real Estate (Regulation

and Development) Act, 2016 (in short, the Act) read with rule 28 of the

Haryana Real Estate (Regulation and Development) Rules, 2017 (in

short, the Rules) for violation of section 11(4)(a) of the Act wherein it

is inter alia prescribed that the promoter shall be responsible for all
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obligations, responsibilities and functions under the provision of the

Complaint No. 4341 of 2021

Act or the Rules and regulations made there under or to the allottee as

per the agreement for sale executed inter se.

A. Unitand project related details

2. The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S.N. | Particulars | Details ]
1. | Name of the project “Supertech Basera’ | sector-
| 79&798, Gurugram

2. | Project are&'r- 12.11 area

‘3. | Nature of project Affordable Group Housing Project T
4. |RERA  registered/not | Registered vide no. 108 of 2017

registered | dated 24.08.2017
5. | RERA registration valid | 31.01.2020 b

upto

6. | RERA exte?qsibn no. 14 of 2020 dated 22.06.2020
7. |RERA extension valid|31.01.2021 | ¥
upto |
8. | DTPC License no. 163 of 2014|164 of 2014 dated
dated 12.09.2014
12.09.2014
Validity status 11.09.2019 [11.09.2019 il
Name of licensee Revital Reality Private Limited and
others
9. | Unit no. 1201, 12t floor, tower/block- 15,
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(Page 16 of the complaint) I
10. | Unit measuring 473 sq. ft
[carpet area]
73 sq. ft.

[balcony area]

11. | Date of execution of flat|30.04.2016
buyer’s agreement (Page 15 of the complaint)
12. | Possession clause .'3.1 Possession

| r‘ﬂ'ﬂﬂlﬂ tances,

| occupation
1 Aﬂatteefﬂuykr

| Ms{y payment of installments of

W
| __pfun Stamp Duty and registration

majeure
intervention  of
S%ijf Authorities, receipt of
certificate and

having | timely
complied with all its obligations,
formalities, or documentation, as
prescribed by the Developer and not
being in default under any part
hereof and Flat Buyer's Agreement,

including but not limited to the

jecr to  force

e other charges as pe* payment|

charges, the Developers Prapases to
offer possession of the sdrd Flat to
the Allottee/Buyer within @ period
of 4 (four) years from t}le date of
approval of building plans or grant
of environment ‘clearance,
(hereinafter referred to as the
“Commencement  Date”] .
whichever is later. The Developer |
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also agrees to compensate the
Allottee/Buyer @ Rs.5.00/- (Five
rupees only) per sq. ft. of the area of
the flat per month for any delay in
handing over possession of the Flat
beyond the given promised period
plus the grace period of 6 months
and upto offer letter of
possession or actual physical
possession whichever is earlier.

(Page 19 of complaint).

Due date of possession
|
e
> |
! |
|
e
|

1(19.12.2014) or from the date of

22.01.2020 i

[Note: - the due date of possession

| can be calculated by the 4 years

from approval of building plans

environment clearance
(22.01.2016) whichever is later.]

14.

Date of éﬁp‘i'a\?al _ufl
building plans

19122014
[as per information obtained by
the planning branch]

15.

|
Date of grant = of
environment clearance

22.01.2016

[as per information obtained by
the planning branch]

Total sale consideration

Rs.19,28,500/-

(As per payment plan page 18 of
the complaint)

17.

Total amount paid by the
complainant

Rs.16,94,589/-

(As per outstanding | statement
dated 02.04.2019 page 32 of the |

‘Page 4 0of 23




HARERA

GURUGRAM Complaint No. 4341 of 2021
complaint) i
Not obtained

18. | Occupation certificate

order i.e, 31.05.2022

19. | Delay in handing over
possession till the date of

2 years 4 months and 9 days

20. | Grace periudr

» :' ;.

Not allowed

The promoter has proposed to
pand over the possession of the
flat within a period of 4 years

"f‘%m the date of approval of

‘building plans (19.12.2014) or
grant of environment clearance,
(22.01.2016) (hereinafter referred
to as the “Commencement Date"),
whichever is later and has sought
further extension of a period of 6

| months (after the expiry of the said

tjpe’pg:ried of 4 year) but there is

| no provision in relation to grace
{period in Affordable Group

'H ﬂftwuﬁng Policy, 2013. As such in

amance of any provision related to
grace period, the said grace period |
of six months as sought by the
respondent promoter is disallowed
in the present case.

B. Facts of the complaint

3. The complainant has made the following submissions: -
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1.

1L

IV.

That relying upon the representation of the respondent and
advertisement made in said behalf, the complainant purchased in
the project namely “Supertech Basera” situated at Sectors 79 &
79B, Gurugram apartment bearing no. 1201, 12 floor, tower-15,
admeasuring 473 sq. ft. and area of balcony area of 73 sq. ft., the
representation of respondent further on the inducement that the
possession of the unit shal#l be handed over on time with all
amenities as promised. |

That the flat huyer agreement was executed on 30.04.2016,
wherein the wt;fl sale cunsideratmn (excluding service tax and
other statutar_y taxes) was agreed to Rs.19,28,500/-,

That as per %the clause “3.1 “of the buyer’s agreement, the
possession ofithe unit was to be handover within 48 months (4
years) from the date of approval of building plans or grant of
environmental clearance, i.e., by 30.04.2020 and if grace period of
6 months is #ﬁd%d. then the pb’?;eéhn was to be delivered latest
by October 2020.

That the respd:mdent took advantage of its dominant position, and
the complainant was never in a position to negotiate the terms
and conditions of the buyer's agreement, the complainant till date
has paid a total sum of Rs.16,94,509/-

That the respondent has committed various other discrepancies

and defaults under various sections of the Act' and the
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respondent(s) be refrained and directed to stop doing such

unlawful acts which are against the duties and obligations of the
promoter under the Act of 2016.
C. Relief sought by the complainant:
4. The complainant has sought following relief(s).
i. Direct the respondent to refund the entire monies paid by the

complainant.

5 On the date of hearing, the Authority explained to the
respondent/promoter about the contravention as alleged to have been
committed in relation tosection 11(4) (a) of the Act to plead guilty or
not to plead guilty.|

D. Reply by the reﬂ;#n:ﬂen_t

6. The respondent contested the complaint on the following grounds: -

i. Thaton 04.092015,&!& complainant in the presence of officials of
DGTCP/DC vide draw was allotted apartment bearing no. 1201,
12t floor, in ?:uwer— 15, having a carpet area of 473 sq. ft. for a
total sale consideration of Rs.19,28,500/-.

ii. That cunseqhentiall}r, after fully understanding the various
contractual stipulations and payment plans for the said
apartment, the complainant executed the flat buyer agreement
dated 30.04.2016.

iii. In the interregnum, the pandemic of Covid 19 has gripped the

entire nation since March of 2020. The Government of India has
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iv.

vi.

itself categorized the said event as a "Force Majeure’ condition,
which automatically extends the timeline of handing over
possession of the apartment to the complainant.

That the construction of the project is in full swing, and the delay
if at all, has been due to the Government-imposed lockdowns
which stalled any sort of construction activity. Till date, there are
several embargos qua cnnstrut:tmn at full operational level. Such
as various orders passed hx quasn-]udma] authorities. Stopping
construction acELﬁttes qen_?;r_ynatipns, orders of the Hon'ble
Supreme Court balnﬂ'inlg cnnstri;ttiun activities due to pollution
etc. |

That the cumg!:lainant has not come with clean hands before this
authority and has suppressed the true and material facts from
this authority, It m{anld be apﬁbsite to note that the complainant
is a mere s]':»iecglative ifvestor who has no interest in taking
possession ni the apartment.

That the enat:nnanr of Real Estate (Regulation and Development)
Act, 2016 is to pruwde housing facilities with modern
development infrastructure and amenities to the allottees and to
protect the interest of allottees in the real estate market sector.
The main intention of the respondent is just to complect the
project within stipulated time submitted before this authority.

According to the terms of the builder buyer agreement also it is
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vii.

viii.

mentioned that all the amount of delay possession will be
completely paid/adjusted to the complainant at the time final
settlement on slab of offer of possession. The project is ongoing
project and construction is going on.

That the respondent further submitted that the Central
Government has also decided to help bonafide builders to
complete the stalled projects which are not constructed due to
scarcity of funds. The Centrﬂ Government announced Rs.25,000
Crore to help tha bﬂnaﬁde buﬂders for completing the stalled/
unconstructed pl'ﬂ]etts and deliver the homes to the homebuyers.
It is submltl:f:ﬁ that the respondent/ promoter, being a bonafide
builder, has. %L’:ﬂ applied for naalt}ir stress funds for its Gurgaon
based prn}ectq;

That compounding all these extraneous considerations, the
Hon'’ble Supreme Court vide order dated 04.11.2019, imposed a
blanket .-=.tayL n all construction activity in the Delhi- NCR region.
It would bes’?apposite to note that the 'Basera’ project of the
respondent 1;\?35 under tﬁe ambit of the stay order, and
accordingly, there was next to no construction activity for a
considerable period. It is pertinent to note that similar stay orders
have been passed during winter period in the preceding years as
well, i.e., 2017-2018 and 2018-2019. Further, a complete ban on

construction activity at site invariably results in a long-term halt
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ix.

in construction activities. As with a complete ban the concerned
labor was let off and they travelled to their native villages or look
for work in other states, the resumption of work at site became a
slow process and a steady pace of construction as realized after
long period of time.

The respondent has further submitted that graded response
action plan targeting ka}:r ‘sources of pollution has been
implemented during thé winqtars of 2017-18 and 2018-19, These
short-term measures durin_g smog episodes include shutting
down power _pla"nt. indu__s_t_ria:l units, ban on construction, ban on
brick kilns, |action on waste burning and construction,
mechanized d&hnng of road dust, etc. This also includes limited
application nfpdd and even scheme.

That the pandemic of covid-19 has had devastating effect on the
world-wide Ial.-c?_nun}_y; ﬁpwgfeﬁ unlike the agricultural and
tertiary secttil:', the industrial sector has been severally hit by the
pandemic. The real estate sector is primarily dependent on its
labour force :;md consequentially the speed of construction. Due
to government-imposed lockdowns, there has been a complete
stoppage on all construction activities in the NCR Area till July
2020. In fact, the entire labour force employed by the respondent
were forced to return to their hometowns, leaving a severe

paucity of labour. Till date, there is shortage of labour, and as

Page 10 of 23




HARERA

&2 CURUGRAM Complaint No. 4341 of 2021

xi.

Xil.

such, the respondent has not been able to employ the requisite
labour necessary for completion of its projects. The Hon'ble
Supreme Court in the seminal case of Gajendra Sharma v. UOI &
Ors, as well Credai MCHI & Anr. V. UOl & Ors has taken
cognizance of the devastating conditions of the real estate sector
and has directed the UOI to come up with a comprehensive sector
specific policy for the rea]_xes;t;a_te sector. In view of the same, that
the pandemic is m:lea;'-il_;;;r ﬂ :'.}::._"fnrce majeure’ event, which
automatically Exf,a_n;q}s theiun&{mg for handing over of possession
of the apartment. & k0

That as per adm_issinn of the complainant, he wants to cancel the
booking for 4115 own reasons, and not on the basis of any
deficiency in service, or delay construction by the respondent.
Cancellation of the bquking is governed by the clause 2.3 of the
buyer’s agre&ment wherelts;‘ ‘the respondent is contractually
entitled to rfelt the forfeitable amunnt as per terms of the
agreement ahi:lJ affordable group housing policy. Therefore,
without prej:tdice to the fact that the complainant would be in
brazen breach of the agreement, in the event that this authority
grant the relief so claimed, the respondent is not mandated to
refund any monies with interest.

That the project is an ongoing project and orders of refund at a

time when the real estate sector is at its lowest point, would
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severally prejudice the development of the project which in turn

would lead to transfer of funds which are necessary for timely
completion of the project. That any refund order at this stage
would severally prejudice the interest of the other allottees of the
project as the diversion of funds would severally impact the
project development. Thus, no order of refund may be passed by
this authority in lieu of the present prevailing economic crisis and
to safeguard the interest of the other allottees at large.

xiii,  That the cumplamant canmt unuaterally cancel /withdraw from
the affordable gfnup hnqsin,g anjeet at a late stage as the same
would fly in Hae_: face of numerous judicial pronouncements as
well as the stalf:utﬂr}r gcheme as proposed under the Act of 2016.

Copies of all the ré}evant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can
be decided on the basis of these undisputed documents and
submissions madgibg the parties.

Jurisdiction of tlie authority

The authority has cnmplet& temtunal and subject matter jurisdiction
to adjudicate the present complaint for the reasons given below.

E.l Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, Haryana the jurisdiction of

Haryana Real Estate Regulatory Authority, Gurugram shall be entire
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Gurugram district for all purposes. In the present case, the project in
question is situated within the planning area of Gurugram district.
Therefore, this authority has complete territorial jurisdiction to deal
with the present complaint.

E.Il  Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as perf'?g;'eement for sale. Section 11(4)(a)

is reproduced as hereunder: .

g g

Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder irr‘r;m&he allottees as per the agreement for sale, or to
the associatioh of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas ta the assaciation of allottees or
the competent authority, as the case may be;

Section 34-Functions of the Authority:

34(]) of the H;EI rovides to ensure c.:ampﬁance of the obligations

cast upon the promaters, the allottees and the real estate agents

under this Act and the rules and regulations made thereunder.
So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the
complainants at a later stage.
Further, the autharity has no hitch in proceeding with the complaint

and to grant a relief of refund in the present matter in view of the
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judgement passed by the Hon'ble Apex Court in Newtech Promoters

and Developers Private Limited Vs State of U.P. and Ors. 2021-2022
(1) RCR (Civil), 357 and reiterated in case of M/s Sana Realtors
Private Limited & other Vs Union of India & others SLP (Civil) No.
13005 of 2020 decided on 12.05.2022wherein it has been laid down

as under:

"86. From the scheme of the Act of which a detailed reference has
been made and taking note of power of adjudication delineated with
the regulatory authority and adjudicating officer, what finally culls
out is that although.the Act indicates the distinct expressions like
refund’, ‘interest; ‘pénalty’ {and ‘¢compensation’, a conjoint reading
of Sections 18 and 19 clearly manifests that when it comes to refund
of the amount, @nd interest on the refund amount, or directing
payment of fﬂhtém&t for delayed delivery of possession, or penalty
and interest thereon, it is the regulatory authority which has the
power to examine and determine the outcome of a complaint. At the
same time, when it comes to a question of seeking the relief of
adjudging cdnrrpensatiun and interest thereon under Sections 12, 14,
18 and 19, the adjudicating officer exclusively has the power to
determine, keeping in view the collective reading of Section 71 read
with Section 72 of the Act. if the adjudication under Sections 12, 14,
18 and 19 other than'compensation as-envisaged, if extended to the
adjudicating officer as prayed that, in our view, may intend to
expand the @mbit and scope of the powers and functions of the
adjudicating officer under Séction 71 and that would be against the
mandate of the Act 2016.”

13. Hence, in view of the authoritative pronouncement of the Hon'ble
Supreme Court in the case mentioned above, the authority has the
jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.
F. Findings on the abjections raised by the respondent

F.1 Objection regarding the project being delayed because of force majeure
circumstances and contending to invoke the force majeure clause.
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14. From the bare reading of the possession clause of the flat buyer

agreement, it becomes very clear that the possession of the apartment
was to be delivered by 22.01.2020. The respondent in its reply
pleaded the force majeure clause on the ground of Covid- 19. The High
Court of Delhi in case no. O.M.P (I) (COMM,) No. 88/2020 & lAs.
3696-3697/2020 title as M/S HALLIBURTON OFFSHORE SERVICES

INC VS VEDANTA LIMITED & ANR. 29.05.2020 it was held that the

£MMEMMWMMJM Thus, this means
that the respondent/promoter has to complete the construction of the
apartment/building by 22.01.2020. It is clearly mentioned by the
respondent/pronioter in its reply (on page no. 73 of the reply) that
only 42% of the l;hysiéﬁi progress has been completed in the project.
The respondent/promoter has not given any reasonable explanation
as to why the construction of the project is being delayed and why the
possession has not been offered to the complainant/allottee by the
promised/committed time. The lockdown due to pandemic in the

country began on 25.03.2020. So, the contention of the respondent
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/promoter to invoke the force majeure clause is to be rejected as itisa
well settled law that “No one can take benefit of his own wrong".
Moreover, there is nothing on record to show that the project is near
completion, or the developer applied for obtaining occupation
certificate. Thus, in such a situation, the plea with regard to force

majeure on ground of Covid- 19 is not sustainable.

F.1l  Objections regarding t.hfg tqmpiainant being investor.

5 i
The respondent has taken a mmt the complainant is investor and

"b 'Aé ‘enti gdtg the protection of the Act
and thereby not e to mwmp%@tm nder section 31 of the

Act. The respnndﬁlﬁs ’

so sub itt
AN
that the Act is e rqt tt

not consumer, therefi

[ the preamble of the Act states

: ir:terest nf consumer of the real
| | &)

estate sector. The a;ﬁih ubseq'ves that the respondent is correct in

stating that the Act is gﬁaﬁhe;l tqllpmtect the interest of consumers of
the real estate § is nmple of interpretation that
preamble is an inﬂA ﬂﬂﬁl s main aims & objects
of enacting a stalxt% Q@E%{Eﬂ Fl.phe _tq_ma}!ible cannot be used to
defeat the enacting provisions of the Act. Furthermore, it is pertinent
to note that any aggrieved person can file a complaint against the
promoter if he contravenes or violates any provisions of the Act or

rules or regulations made thereunder. Upon careful perusal of all the

terms and conditions of the apartment buyer's agreement, it is
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revealed that the complainant is buyer and has paid total price of

Rs.16,94,589/-to the promoter towards purchase of an apartment in
the project of the promoter. At this stage, it is important to stress upon
the definition of term allottee under the Act, the same is reproduced

below for ready reference:

“2(d) “allottee" in relation to a real estate profect means the person to
whom a plot, apartment or building, as the case may be, has been
allotted, sm'd (whether as freehold or leasehold) or otherwise
transferred by the promaoter, and includes the person who
subsequently acquires ! .l:he Q otment through sale, transfer or
otherwise but does. nat i a person to whom sucﬂ plot,
apartment or building, as the case may be, is given on rent;"

In view of above-mentioned definition of "allottee” as well as all the
terms and cundiﬁ\{_&ﬁs}’ of the buyer's agreement cum provisional
allotment letter executed between promoter and complainant, it is
crystal clear that he is an allottee(s) as the subject unit allotted to him
by the promoter. T-Lhe concept of investor is not defined or referred in
the Act. As per the definition given under section 2 of the Act, there
will be “prnmute&l qd 'iallnmee" and there cannot be a party having a
status of "investor”. The Mﬁ‘hﬁrashﬁ'a“REaI Estate Appellate Tribunal in
its order dated 29.01.2019 in appeal no. 0006000000010557 titled as
M/s Srushti Sangam Developers Pvt. Ltd. Vs. Sarvapriya Leasing (P)
Lts. And anr. has also held that the concept of investor is not defined
or referred in the Act. Thus, the contention of promoter that the
allottee being an investor is not entitled to protection of this Act also

stands rejected.
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Findings on the relief sought by the complainant.

G.1 Direct the respondent to refund the entire monies paid by the
complainant.

In the present complaint, the complainant intends to withdraw from

the project and is seeking return of the amount paid by them in
respect of subject unit along with interest at the prescribed rate as
provided under section 18(1) of the Act. Section. 18(1) of the Act is

reproduced below for ready reference.

e .
[

“Section 18: - Return of amount and compensation

18(1). If the promoter faiiﬁ,ﬁm; or is unable to give possession

of an apartment, plot, ilding.-" .

(a) in accordance w n: : agreement for sale or, as the
case may be,

dul y ]1'_ fb‘}fwl ate specified therein; or
(b) due to discontinuance o Miﬁﬁss as ‘q‘_‘ eveloper on account of
revocation of the _rfgisrmrfari under this Act or for

able on d ﬂ%d to the allottees, in case the allottee
fro sject, without prejudice to any other
rn the amount received by him in respect
of that apartment, plot, building, as the case may be, with interest
at such rate as ;:%'ﬁd:_gw in this behalf including
compensation in the fnaQ.Wus vided under this Act:
Provided that where an allottee does net intend to withdraw from the
project, he shall be af%- by the promoter, interest for every month of
delay, till the Mg by"qzr of the possession, at Such rate as may be
' i AA%] (Bmphasis supplied)

remedy availa hle

prescribed.”

18. As per clause 31@?@{}}@0{({:13[ ipglicn‘tmn form provides for handing

over of possession and is reproduced below: -

3.1  Possession
Subject to force majeure circumstances, intervention of Statutory
Authorities, receipt of occupation certificate and Allottee/Buyer
having timely complied with all its obligations, formalities, or
documentation, as prescribed by the Developer and not being in
default under any part hereof and Flat Buyer's Agreement, including
but not limited to the timely payment of installments of the other
charges as per payment plan, Stamp Duty and registration charges,
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the Developers Proposes to offer possession of the said Flat to the
Allottee/Buyer within a period of 4 (four) years from the date of
approval of building plans or grant of environment clearance,
(hereinafter referred to as the “Commencement Date”) , whichever
is later. The Developer also agrees to compensate the Allottee/Buyer
@ Rs.5.00/- (Five rupees only) per sq. ft. of the area of the flat per
month for any delay in handing over possession of the Flat beyond
the given promised period plus the grace period of 6 months and
upto offer letter of possession or actual physical possession
whichever is earlier”.

19. At the outset, it is relevant to comment on the preset possession clause

of the agreement wherein the pussession has been subjected to all
kinds of terms and CDI’IdItIOﬂS'ﬂf th];;; agreement and application, and
the complainant not befng in defauit under any provisions of this
agreement and cpmplmnce wi_th all  provisions, formalities and
documentation as prescribed by the promoter. The drafting of this
clause and incorp%)raﬁan of such conditions are not only vague and
uncertain but so l‘b?aw luadsd in fa‘t.rnur of the promoter and against
the allottee that evéen a single deﬁau}t by the allottees in fulfilling
formalities and d-::rcurnentatinns etc. as prescribed by the promoter
may make the po%e%sip:mld?:; i;eieé#ﬁt furiéthe purpose of allottee
and the commitment date for handing over possession loses its
meaning. The incorporation of such clause in the buyer developer
agreement by the promoter is just to evade the liability towards timely
delivery of subject unit and to deprive the allottee of his right accruing
after delay in possession. This is just to comment as to how the builder

has misused its dominant position and drafted such mischievous
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clause in the agreement and the allottee is left with no option but to
sign on the dotted lines.

Due date of handing over possession and admissibility of grace
period: The promoter has proposed to hand over the possession of
the said flat within a period of 4 years from the date of approval of
building plans (19.12.2014) or grant of environment clearance,
(22.01.2016) (hereinafter referre.d to as the "Commencement Date"),
whichever is later and has snught [prther extension of a period of 6
months (after the expiry, of the sald time period of 4 year) but there is
no provision in rehﬂnn to grace periud in Affordable Group Housing
Policy, 2013. As si;ch in absence of any provision related to grace
period, the said !grace period of six months as sought by the
respondent/promaoter is disallowed in the present case.

Admissibility of refund along with prescribed rate of interest: The
complainant is seeking refund the amount paid by them at the
prescribed rate né:n{lerest. However, the allottees intend to withdraw
from the project and are seeking refund of the amount paid by them in
respect of the subjsect unit with‘interest at prescribed rate as provided

under rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section

18 and sub-section (4) and subsection (7) of section 19]

(1)  For the purpose of proviso te section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.:
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Provided that in case the State Bank of India marginal cost of lending rate
(MCLR) is not in use, it shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to time for lending to the
general public.

The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all tﬁe:-ﬁses.

Consequently, as per website of the State Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date ie, 31.05.2022 i 7.50%. Accordingly, the prescribed rate of
interest will be maﬁ.ﬁpal cost of lending rate iZ% i.e,, 9.50%.

On consideration Jlaf the circumstances, the documents, submissions
and based on the ktndmégf‘ g:::f the authority regarding contraventions as
per provisions of I‘uIEZE'[‘.l}, ‘the authority is satisfied that the
respondent is in cqntraventinn of the provisions of the Act. By virtue of
clause 3.1 of the agreement executed between the parties on
30.04.2016, the possession of the subject apartment was to be
delivered within istipulated time within 4 years from the date of
approval of building plan ie. (19.12.2014) or grant of environment
clearance i.e. (22.01.2016) whichever is later. Therefore, the due date
of handing over possession is calculated by the receipt of environment
clearance dated 22.01.2016 which comes out to be 22.01.2020. It is

pertinent to mention over here that even after a passage of more than
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2 years and 4 months neither the construction is complete nor offer of
possession of the allotted unit has been made to the allottee by the
builder, Further, the authority observes that there is no document on
record from which it can be ascertained as to whether the respondent
has applied for occupation certificate/part occupation certificate or
what is the status of construction of the project. In view of the above-
mentioned fact, the allottees integd to withdraw from the project and
are well within their right ng.ﬁg%same in view of section 18(1) of
the Act, 2016. Furthe1;, l‘.ha aut}}brﬁ_has no hitch in proceeding further
and to grant a relief m thqe prese;; matter in view of the recent
judgement Newtech Promoters and Developers Private Limited Vs
State of U.P. and‘-ﬂ!rs."’

Accordingly, the ntrﬁ-cqmpliance-nf:_the mandate contained in section
11(4)(a) read with 'sn.'a.cﬁp'n 1-8(1)' of the Act on the part of the
respondent is estahllshed As sﬂcﬁ the complainant is entitled to
refund the EI‘IUI‘J ammmt paid §y them at the prescribed rate of
interest i.e, @ 9.50% p.a. from the date of payment of each sum till its
actual realization és per provisions of section 18(1) of the Act read
with rule 15 of the rules, 2017.

Directions of the authority

Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of
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obligations cast upon the promoter as per the function entrusted to

the authority under section 34(f):

i. The respondent/promoter is directed to refund the amount ie,
Rs.16,94,589 /-received by them from the complainant along with
interest at the rate of 9.50% p.a. as prescribed under rule 15 of
the Haryana Real Estate (Regulation and Development) Rules,
2017 from the date of each ﬁ_ayment till the actual date of refund
of the deposited amount, |

ii. A period of 90 days is given to the respondent to comply with the
directions glven ‘in "this order and failing which legal

cunsequencaslw:mld fﬂiluw
| T

27. Complaint standsﬂlspus‘ed of,

28. File be consigned m{eﬁm t
Vi - ' Wﬂ—"’(

(Vijay Kumar Gu!rl] (Dr. K.K. Khandelwal)
Member Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 31.05.2022
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