HARERA

GURUGRAM Complaint No. 3236 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 3236 of 221
First date of hearing: 24.11.2021
Date of decision . 31.05.2022

Mr. Charanjit Singh Chadha
R/o: - T-12, 27 Floor, Khasra No. 10/3, Near Deler
Mehendi Farmhouse Nihal Vihar, Nangoli, Delhi- 110041  Complainant

Versus

M/s Revital Reality Private Limited.
Regd. Office at: 1114, 11™ Floor, Hem,kunt Chamber, 89,

Nehru Place, New Delhi- 11001‘3 N Respondent
(/S

CORAM: | .

Shri K.K. Khandelwal ' : Chairman
Shri Vijay Kumar Go}'af Member
APPEARANCE: |

Sh. Charanjit Singh Chadha Complainant in person
Sh. Bhrigu Dhami (Advocate) Respondent

ORDER

1. The present cnn‘!pli‘m‘t dated 16.08. 2021 has been filed by the
complainant/allottee under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 11(4)(a) of the Act wherein it
is inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of the
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Act or the Rules and regulations made there under or to the allottee as

per the agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by
the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S.N. | Particulars | Details
1. | Name of the ﬁrnject H:’ %ﬁf%;tech Basera” sector- 79&79B,
| Gurugram
2. | Projectarea 7/ -(“V i@&l&ﬁrﬂ; :
3. | Nature nfpr’ai’ﬂct/l “ | Affordable Group Housing Project
4, REI:M %@srredfnut Ragtstgred vide no. 108 of 2017
registered éatlad 24.08.2017
'5. | RERA reglsﬂranan valid | 31.01.2020
upto .
6. RERAextensiiuﬁ'm:i Ty 14 of 2020 dated 22.05.2021‘5;:
7. |RERA extension valid |31.01.2021 |
upto '115;& " , :
8. | DTPC License no. 163 of 2014 | 164 of 2014 dated
j, <\ g;ﬁzﬁm 12.09.2014
Validity status 11.09.2019 | 11.09.2019
Name of Hceﬁsee Revital Reality Private Limited and
others
9. |Unitno. | 0903, 9% floor, tower/block- 2, |
(Page 17 of the complaint)
10. | Unit measuriflg 473 sq. ft |
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[carpet area] | ]
73 sq. ft.
[balcony areal
11. | Date of execution of flat [ 15.04.2016
buyer’s agree.;ment (Page 16 of the complaint)
12, | Offer of allotment letter | 18.03.2016 |
13. | Possession CI!ﬁHSE 3.1 Possession

2| i
\%\J\L

\’*’ TE
R

' ,:Sj._ibject to

| accupation
- | complied with all its obligations,

| prescribed by the Developer and not

| registration charges, the leve!apers

force  majeure

rcumstances,  intervention  of
&awmry Authorities, receipt of
certificate and
Allottee/Buyer ~ having timely
formalities, ‘or documentation, as

being in default under any part hereof
and Flat Buyer’s Agreement, including
bu paﬂﬁmﬁd to the tfmea‘y payment

Iments of the other cbarges as

Mp@ment plan, Stamp Duty and

Proposes to offer possession of the said
Flat to the Allottee/Buyer ;withf'n a
period of 4 (four) years frani; the date
of approval of building plans or grant
of environment clearance,
(hereinafter referred to as the
“Commencement Date") , whichever
is later. The Developer also agrees to
compensate the Allottee/Buyer @
Rs.5.00/- (Five rupees only) per sq. ft.
of the area of the flat per month for
any delay in handing over possession
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of the Flat beyond the given promised
period plus the grace period of 6
months and upto offer letter of
possession or actual physical
possession whichever is earlier.

(Page 29 of agreement).

14.

Due date of possession

22.01.2020

[Note: - the due date of possession
can be calculated by the 4 years from
_*val of  building  plans
2.2014) or from the date of
envirenment clearance (22.01.2016)

M&mr is later.]

| f;"‘* A
27 L

15. |Date of 19.12.2014 )
building pl [as per information obtained by the
planning branch]
|
16. |Date of  ‘grant of|22.01.2016
environmenticlearance [as per information obtained by the
\ N ' A o P}ﬂ:hm bﬁil’lﬂh]
17. | Total sale consideration ﬁ&_ﬂ'ﬂ 500/-
I.|. H / 1 | ‘é tmeg payment plan page 19 of the
'i'iﬂ’l laint)
18. | Total amnuﬁt paiﬁ fhyrfhe J Rs.j?,ﬁ#,_ZS{_J /-

complamant

(As per receipt information page 13
of the complaint)

19.

Occupation certificate

Not obtained

20

Cancellation letter

26.03.2019
[Page 39 of the complaint]
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B. Facts of the complaint

3. The complainant has made the following submissions: -

[.  That the complainant booked an apartment under the affordable
housing policy and was allotted an apartment bearing no. 0903
admeasuring 473 sq. ft. situated at 9% floor of tower 2. The
affordable group housing society is named as "Supertech Basera”
situated at Sectors 79&79B registered with the authority vide no.
108 of 2017. :

II. That the allotment afapart;hgﬁt detailed above after draw of lots
was made on 04.09.2015 by 'I:'L.'Ell-:ing1 initial payment by the

cumplainalﬁrzf 4
. That the complainant as per the payment plan under affordable
housing pu!iq& paid di_ffe;;enj: amounts as demanded by the
respondent ﬁ"ein‘!ifnam tlJfBﬂth the parties signed the builder
buyer agreement oln 15.04.2016 for the above-mentioned unit.
The posses%'ibrﬁuf_th_e said unit is to be delivered on 22.01.2020.
IV. Thatthe cur_;:qlpléinant as per i:iause 2.2 of flat buyer agreement, he
has to pay‘ﬁs.19,28.500,f- as total consideration but paid an
amount of Rs.9,64,250/-. Since the complainant failed to pay the
remaining amount as per schedule of payment so, the
respondent/builder issue the cancellation letter dated

26.03.2019.

C. Relief sought by the complainant:
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4. 'l!he complainant has sought following relief(s).

i.  Direct the respondent to refund the entire amount of Rs.9,64,250/-

without deduction of any amount on any short of grounds.
Direct the respondent to pay intertest on entire amount of
Rs.9,64,250/- at the rate of 18% per annum from the date of

cancellation till date of actual refund.

ii} Direct the respondent to pay litigation cost of Rs.40,000/- to the

iv.

D.

i.

complainant. _

Kind request to lodge Cﬂlﬂiﬂﬂi case including FIR against the
respondent for wilful "cheatmg,and misappropriate breach of trust
as per law prem:;a’flm‘é.,,-

n the date of hearing the Authority explained to the
spondent/ pmmq|ter about the contravention as alleged to have been
mmitted in relation to section 11(4) (a) of the Act to plead guilty or

ot to plead gullty d | f |

eply by the resppndént' ' RE

he respondent 4.;1 isteq*the gmplaing on the following grounds: -
a 4]3&

about the prqigct and after cnmplete information being provided

The compl e:ﬂtﬁe Lrespnndent making enquiries
to him, sought to book an apartment in the said project and the
complainant submitted an application for allotment of a unit.

That vide letter of allotment, that complainant was allotted a unit
bearing no. 903, tower- 2, in the said project. The payment plan for

remaining sale consideration was also detailed in the said letter.
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The total sale consideration was mutually decided as

Rs.19,28,500/-

That consequentially, after fully understanding the various
contractual stipulations and payment plans for the said apartment,
the complainant executed the flat buyer agreement dated
15.04.2016. It is pertinent to mention that the parties are bound by
the agreement executed by them and its terms and conditions. The
agreement is in cnnsnnanga:with the Affordable Group Housing

o= (3 b

Policy, 2013, | " | i
In terms of thg,?ai}pdiicy and“thg terms of the agreement, the
possession wﬁ; to be handed over w1th1n 4 years from the date of
approval afllml%lmg qns pr #raut of environmental clearance
(EC). Huwev@ﬁh’e{?mne were subject to:furce majeure conditions
which would hamper the development of the project. Further, in
terms of clause 3.5 of the agreement, the timely possession was
subject to tlﬁ;‘iely payments of sale consideration and the other
charges and c;:in_fp'l;,tiun of all required formalities clause 15 of the
agreement de*lcaﬁs* o’:ut the il':dnd‘fﬂnn's which were agreed between
the parties would constitute as "Force Majeure”,

That the EC for the said project was received on 22.01.2016. Thus,
the possession strictly as per the agreement was to be handed over

by 21.01.2020 plus 6 months grace period, i.e., July 2021, That the

said time period fell within the Government Imposed Covid- 19,
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lockdown and thus the respondent is entitled to appropriate
extension of time.

That in interregnum, the pandemic of covid-19 has gripped the
entire nation since March 2020. The Government of India has itself
categorized the said event as a 'Force Majeure’' condition, which
automatically extends the timeline of handing over possession of

the apartment to the cnmplatﬂant Thereafter, it would be apposite

to note that the canstru@t:i' :@ e project is in full swing, and the
delay if at all, has bgen*ﬂ;eiﬁi fi;e government-imposed lockdowns
which stalled lanysurt df.hcnnlstructmn activity. Till date, there are
several embaer‘s qua construction at full operational level.

That the perii:zﬂ u-flur:kdmvn owing to the covid-19 first and second
wave may be@é;amgd for the calmllatlcm qf the DPC, if applicable to
be paid by the g%&pﬂhdgnt as Wonsrrucnon despite numerous
efforts could be cm}ﬂnug;_:l éuﬁjgme lockdown period.

That the de%u‘if éﬁ aﬂ _has beén beyond the control of the
respondent and as such -extraneous circumstances would be
categorized aﬁ ‘Force Majeure’, and would extend the timeline of
handing over the possession of the unit, and completion the
project.

The delay in construction was on account of reasons that cannot be

attributed to the respondent. That the flat buyer agreement

provides that in case of delays in delivery of unit for reasons not
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attributed to the developer/respondent, then it shall be entitled to

1 :

proportionate extension of time for completion of said project. The
relevant clauses which relate to the time for completion offering
possession extension to the said project are "Clause 3" under the
heading “possession” of the “agreement”.

N. The force majeure clause, it is clear that the occurrence of delay in
case of delay beyond the control of the respondent, including but
not limited to the dispute v}i&.i ﬂiE construction agencies employed
by it for completio "_ofth& J}l’t”edt iuul not a delay on account of the
respondent for; t%ﬁ%leﬁu ? & pro .
x|. That apart ﬁhm rhe defaults un the part of the allottee, like the

il W

e project.

cnmplamanﬁ &E%m the de};aypm completion of project was on

account of tf‘qa fﬂlléwﬁig reasons/ circumstances that were above

and beyond tl'li!E' control of the respondents: -

e Shortage of labour/ workforce in the real estate market as the
auailable'%a.b?ur h;d to return to their respectwe states due to
guaranteed. empluymept,lw the Central,’ State Government
under NREGA' a!jld INNURM ‘Schemes;

e that such acute shortage of labour, water and other raw
materials or the additional permits, licenses, sanctions by
different departments were not in control of the respondent
and were not at all foreseeable at the time of launching of the

project and commencement of construction of the complex.
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ii.

i.

The respondent cannot be held solely responsible for things
that are not in control of the respondent.
The respondent has further submitted that the intention of the
force majeure clause is to save the performing party from the
consequences of anything over which he has no control. It is no
more res integra that force majeure is intended to include risks
beyond the reasnnable cnngrul of a party, incurred not as a

product or result of the, ne Ingnce or malfeasance of a party,

e
I ‘:-‘""l.-\.
et
X

which have a materlallyﬁd?erse affect on the ability of such party

to perform mls nbligations as where non-performance is caused
by the usual and natural cunsequenﬂes of external forces or

where tl-:aL Entervemng. clrcumstances are specifically
:ontemplatx&g'h S, in llghtofﬂleafqretnantmned itis submitted
that the delay.in: gms;r Lg,hf any 15 attributable to reasons
beyond the cnnt;\f‘aftﬁe regp ndent and as such the respondent
may be gra#j:eg ra;%unab]e extension in terms of the allotment
letter. | | .

It is public knuwledge, and several courts and quasi-judicial
forums have taken cognisance of the devastating impact of the
demonetisation of the Indian economy, on the real estate sector.
The real estate sector is highly dependent on cash flow, especially

with respect to payments made to labourers and contractors. The

advent of demonetisation led to systemic operational hindrances
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in the real estate sector and whereby the respondent could not
effectively undertake construction of the project for a period of 4-
6 months. Unfortunately, the real estate sector is still reeling from
the aftereffects of demonetisation, which caused a delay in the
completion of the project. The said delay would be well within the
definition of 'Force Majeure’, thereby extending the time period
for completion of the project.

That the complainant pai ndt.some with clean hands before this
authority and has suppres the true and material facts from

N4 @ \Q
is a mere Réculatwe mvestur who has no interest in taking

this aurhnr?. unid be appnmqe to note that the complainant
pussessmmuftl}e apartment.

That the enqd'unent of Real Estate [Regulaxiun and Development)
Act, 2016 is to pruwde housing facilities with modern
development 1nfrasmu;:ture and amenities to the allottees and to
protect the Hﬂ?ﬁ{f ﬁ[lﬁttzeg i% TE%I estate market sector.
The main iup;enﬁun uf ﬂTE respondenp is just to complect the
project w'lthirr s‘&pu]at&d time submitted before this authority.
According to the terms of the builder buyer agreement also, it is
mentioned that all the amount of delay possession will be
completely paiﬁjad}ust&d to the complainant at the time final

settlement on slab of offer of possession. The project is ongoing

project and construction is going on.
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Xyi.

That the respondent further submitted that the Central
Government has also decided to help bonafide builders to
complete the stalled projects which are not constructed due to
scarcity of funds. The Central Government announced Rs.25,000
Crore to help the bonafide builders for completing the stalled/
unconstructed projects and deliver the homes to the homebuyers.
It is submitted that the rgsgqr;dentf promoter, being a bonafide
builder, has also applfed%fﬁ?npaity stress funds for its Gurgaon
based projects. |

That compurmgﬁqg, all these extraneous considerations, the
Hon’ble Sup-lk'é;he Caulff vide order dated 04.11.2019, imposed
ablanket swinf all Gunstntr:tldn activity in the Delhi- NCR region.
It would bﬂ %pbesfge to nlute that th:‘: ‘Basera’ project of the
respondent ﬁés“lyhdgr the m‘ﬂ:ﬂt of the stay order, and
accordingly, | there was né:%l- to no construction activity for a
cnnsiderabl?ipgriud. It is pertinent to note that similar stay orders
have been ﬁ;'issed during Twintgr period in the preceding years as
well, i.e., 201??‘-20-18 and :2013-2019. Further, a complete ban on
construction activity at site invariably results in a long-term halt
in construction activities. As with a complete ban the concerned
labor was let off and they travelled to their native villages or look

for work in other states, the resumption of work at site became a
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slow process and a steady pace of construction as realized after
long period of time.

The respondent has further submitted that graded response
action plan targeting key sources of pollution has been
implemented during the winters of 2017-18 and 2018-19, These
short-term measures during smog episodes include shutting
down power plant, industrial units ban on construction, ban on
brick kilns, action aﬂi @t& burning and construction,
mechanized r.‘lf.'at'uugo::uf1‘0«'1'3'1t st, etc. This also includes limited
application ufo,gid ff‘e J§$: 1

That the pa!ﬁbrmc of 4;:«}'5;1:1"i '1‘31 has had devastating effect on the
world-wide Ihecpnﬂm}?. | However, unlike the agricultural and
tertiary sectg:'lfr, the iqdustrlal sector has been severally hit by the
pandemic. Tifle:rﬂé] estate sector is primarily dependent on its
labour force andl ?ﬁhéqm‘ﬁ?juy the speed of construction. Due
to governnﬁhﬁinﬁgseﬁ !oc&@v@g, thFEe has been a complete
stoppage nn4a11 cansg'uctiqn activities in the NCR Area till July
2020.1In fac'e,*tﬁe ent[re‘IaLcrur force employed by the respondent
were forced to return to their hometowns, leaving a severe
paucity of labour. Till date, there is shortage of labour, and as
such, the respondent has not been able to employ the requisite

labour necessary for completion of its projects. The Hon'ble

Supreme Court in the seminal case of Gajendra Sharma v. UOI &
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Ors, as well Credai MCHI & Anr. V. UOI & Ors has taken

cognizance of the devastating conditions of the real estate sector
and has directed the UOI to come up with a comprehensive sector
specific policy for the real estate sector. According to notification
no. 9/3-2020 HARERA/GGM (Admn) dated 26.05.2020, passed
by this authority, registration certificate upto 6 months has been
extended by 5invoking_c]§ﬂ§e;pf force majeure due to spread of
corona virus pandemic i:r_tf ﬁa’.‘inn, which beyond the control of
respondent. J

Ax.  This authmiitx *;r;dé its a’rder dated 26.05.2020 had
acknuwledgef the Cmrld 19 as a Fon:e majeure event and had

t*‘

granted eﬁm%un of ﬁx mor!:hs period to ongoing projects.
Furthermo itﬂi nf ut‘must hnpﬁr@nce to point out that vide
nonﬁcatmnrgatgd;B 05. 2020, theMimstr}r of Housing and Urban
approvals, gnd campletinn dates of housing projects under
cunstructiurrl ;wilich were expiring post 25.03.2020 in light of the
force ma]em'!e nature of the Covid pandemic that has severely
disrupted the workings of the real estate industry. That the
pandemic is clearly a ‘force majeure’ event, which automatically
extends the timeline for handing over possession of the

apartment.
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pies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be

cided on the basis of these undisputed documents and submissions

—

hade by the parties.
The application filed in the form CAO with the adjudicating officer and
dn being transferred to the authority in view of the judgement quoted

dbove, the issue before authurtg is, whether the authority should

'l\"il.. i,

groceed further without seeh@' re

sh application in the form CRA for
dases of refund along w}h prestﬂ[ﬁey interest in case allottee wishes to
withdraw from the Prpfb’gt.«ﬁﬂ éjlum*ﬂhhe promoter to give possession
ds per agreement Tﬂ‘r sale. It has been deliberated in the proceedings
dated 10.5.2022 ln.| CR No.3688/2021 titled Harish Goel Versus Adani
M2K Projects LLP ajnd it is observed that there is no material difference
in the contents nfthe{omus and the different headings whether it is filed

w4y
before the adjudicating ufﬁch: ofr**ﬂig,a.uthuﬁty

eeping in view tie%dfgmeﬂtpfﬁm b}e Suprerne Court in case titled

s M/s Newtech Ppomuters and Deveiupers Pvt Ltd Versus State of U.P.

nd Ors. (Supra), the authurtty is proceeding further in the matter
here allottee wishes to withdraw from the project and the promoter
as failed to give possession of the unit as per agreement for sale
respective of the fact whether application has been made in form

0/CRA. Both the parties proceeded further in the matter accordingly.

he Hon'ble Supreme Court in case of Varun Pahwa v/s Renu
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dhaudhary, Civil appeal no. 2431 of 2019 decided on 01.03.2019 has

—_

uled that procedures are hand made in the administration of justice
and a party should not suffer injustice merely due to some mistake or
nlegligence or technicalities. Accordingly, the authority is proceeding

further to decide the matter based on the facts mentioned in the

(o]

pmplaint and the reply received from the respondent and submissions

i

hade by both the parties during the proceedings.
E. Jprisdiction of the authority

10. The authority has cumplete territuﬁr.fal and subject matter jurisdiction
tp adjudicate the piesent pomplam'q f'f:n' the reasons given below.
r’ u 1...‘ n i .h ]
A Territorial }urisdlcﬂun

11. As per nutlﬁcaﬁun no. 1,’92;‘201? lTCP dated 14.12.2017 issued by

imiy

own and Cuunn'x Plannlng Department Haryana the jurisdiction of
aryana Real Estate Reguiatnry Authority, Gurugram shall be entire
urugram district for all purposes. In the present case, the project in
uestion is situatéd ‘within the planning area of Gurugram district.
herefore, this atft;ht;rity t;as complete territorial jurisdiction to deal
ith the present ct:;m-piaint:

E.Il  Subject-matter jurisdiction

12. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

tesponsible to the allottee as per agreement for sale. Section 11(4)(a) is

teproduced as hereunder:

Section 11

ggggg
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13.

14.

HARERA

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

0, in view of the provisions uf the A_g;t quoted above, the authority has

'T o
i

Lo

domplete jurisdiction tu declde the complaint regarding non-
dompliance of ubltgatmns by the prumuter leaving aside compensation
which is to be dec;ided bry the adjudicating officer if pursued by the
domplainants at a I;!:lter stage.

|
urther, the aul:hoﬁt}' has no hitch in proceeding with the complaint

L |

wh]

nd to grant a rel f@h{&ﬁmd in e present matter in view of the
idgement passed by l!hg Hﬁnn”blé; &N*Court in Newtech Promoters

ind Developers c£‘ g %umm State of U.P. and Ors. 2021-

3022(1) RCR ( reiterated in case of M/s Sana Realtors

—

£

Private Limited &, athe__r' Vs Union ofl'nd!a & others SLP (Civil) No.
13005 of 2020 decided on 12.05.2022 wherein it has been laid down

4s under:

"86. From the scheme of the Act of which a detailed reference Ehas
been made and taking note of power of adjudication delineated with
the regulatory authority and adjudicating officer, what finally culls
out is that although the Act indicates the distinct expressions like
‘refund’, ‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading of
Sections 18 and 19 clearly manifests that when it comes to refund of
the amount, and interest on the refund amount, or directing payment
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oy
e B
|t
G
=
-—

of interest for delayed delivery of possession, or penalty and interest
thereon, it is the regulatory authority which has the power to
examine and determine the outcome of a complaint. At the same time,
when it comes to a question of seeking the relief of adjudging
compensation and interest thereon under Sections 12, 14, 18 and 19,
the adjudicating officer exclusively has the power to determine,
keeping in view the collective reading of Section 71 read with Section
72 of the Act. lif the adjudication under Sections 12, 14, 18 and 19
other than compensation as envisaged, if extended to the
adjudicating officer as prayed that, in our view, may intend to expand
the ambit and scope of the powers and functions of the adjudicating
officer under Section 71 and that would be against the mandate of
the Act 2016.”

Hence, in view of the authoritative pronouncement of the Hon'ble

Lo

upreme Court in the cases ﬁiénﬁdned above, the authority has the

)

irisdiction to enteri_;afnhatfmlaﬁt.ggekiug_refund of the amount and

et 5 5 /
nterest on the refﬁ%ﬁaﬁﬁuuhtﬁf” g’
-y
Findings on the ;})tecthns‘-raléﬂl%bﬁ the respondent
F.1 Objection rq@rdi;lgl the project being delayed because of force
majeure circumstances and contending to invoke the force majeure
clause. N
Hrom the bare reading of the possession clause of the flat buyer

dgreement, it becomes very clear that the possession of the apartment

as to be delivere_fy;bi 22.01.2020. The respondent in its reply pleaded

he force majeure clauselon the ground of Covid- 19. The High Court of
Beihi in case no;|OMP ff)‘ (COMM.) No. 88/2020 & IAs. 3696
697/2020 title as M/S HALLIBURTON OFFSHORE SERVICES INC VS
EDANTA LIMITED & ANR. 29.05.2020 held that the past non-
terformance of the Contractor cannot be condoned due to the COVID-19

hckdown in March 2020 in India. The Contractor was in breach since
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qutbreak itself. Thus, this means that the respondent/promoter has to

domplete the construction of the apartment/building by 22.01.2020. It

5 clearly mentioned by the respondent/promoter for the same project,

h complaint no. 4341 of 2021 {gn page no. 73 of the reply) that only

.I.'s.

2% of the physical prngress.- i'}eaen completed in the project. The

]

fespondent/promoter E;amut }E a“nﬂeasnnahle explanation as to
th‘e p’f-n[pcf‘m\bmng delayed and why the

t - "'\-:I.L mrl

=

vhy the constru ion- 0

&'
jossession has %’b n nffered to the cumplamantfa!lnttee by the

L ]

)romised /comm tlmp Tﬁ&ﬁ duwn due to pandemic in the

=

|*ﬁ

dountry began qn 35“ .03,2020.  So, the contention of the
mspnndent{prumqlﬁ'{ jg“‘iqg&'e% the fnrce ma]eure clause is to be
fejected as it is a well sei‘ti&d ]aw thg,t “No one can take benefit out of
his own wrong". ﬁ }4_1 I:E%e %q t%gig onrecord to show that the
project is near r:;m;Lp etion, u: the d.eveiﬂper applied for obtaining
gccupation cemﬁbaté ‘FiLué m-mrch/ a situation, the plea with regard to

force majeure on ground of Covid- 19 is not sustainable.

F. 1 Objections regarding the complainant being investor.

The respondent has taken a stand that the complainant is investor and
not consumer, therefore, he is not entitled to the protection of the Act

and thereby not entitled to file the complaint under section 31 of the
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ct. The respondent also submitted that the preamble of the Act states

that the Act is enacted to protect the interest of consumer of the real
tate sector. The authority observes that the respondent is correct in
ating that the Act is enacted to protect the interest of consumers of the
real estate sector. It is settled principle of interpretation that preamble
i$ an introduction of a statute and states main aims & objects of enacting
statute but at the same time preamble cannot be used to defeat the
ehacting provisions of the Act. Fu;'thermore it is pertinent to note that
GERA

any aggrieved person cgn “file a épmplamt against the promoter if he

pntravenes or viulPt! swﬁroﬁs{iwmnf the Act or rules or regulations

[®)

nade thereunder, l%&)un careful perusal of all, the terms and conditions

{ e

f the apartment.ﬁ&:%' r's agre_i_sma_nt,.it is revealed that the complainant
LA

0

$ buyer and haé_ﬁai.d_ﬂin:tal price of Rs.9,64,250/-to the promoter

| .
pwards purchase ofan apartment in the project of the promoter. At this

[

stage, it is important to stress upon the definition of term allottee under

he Act, the same % iprgj3 cgq;l':e w fur ready reference:

“2(d) "allottee"” in refanan toa real esta te project means the person to whom
a plot, apartment or buf!d#n,g as the case may be, has been allotted,
sold (whether as freehold or leasehold) or otherwise transferred by
the promoter, and includes the person who subsequently acquires the
said allotment through sale, transfer or otherwise but does not
include a person to whom such plot, apartment or building, as the
case may be, is given on rent;”

Ih view of above-mentioned definition of "allottee" as well as all the

T

terms and conditions of the buyer's agreement cum provisional
dllotment letter executed between promoter and complainant, it is

drystal clear that he is an allottee(s) as the subject unit allotted to him
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the promoter. The concept of investor is not defined or referred in

the Act. As per the definition given under section 2 of the Act, there will
be “promoter” and “allottee” and there cannot be a party having a status
off "investor”. The Maharashtra Real Estate Appellate Tribunal in its
order dated 29.01.2019 in appeal no. 0006000000010557 titled as M/s
Sirushti Sangam Developers Pvt. Ltd. Vs. Sarvapriya Leasing (P) Lts.

And anr. has also held that the l:apcept of investor is not defined or

—

pferred in the Act. Thus, the ch?ﬁﬁntmn of promoter that the allottee
Heing an investor is not entltled tn protf:{:tmn of this Act also stands

rejected.

| ”

Findings on the relief sought by the complainant.

G.1 Direct the respondent to refund the entire amount of
Rs.9,64 230}‘- ithout deﬂlcﬂomnfany amount on any short of

grounds. |
|G.I1  Direct theﬁ"esph,pﬂeﬂt tq Pﬁ}' lertest on entire amount of
Rs.9,64,250/- at the rate of 18% per annum from the date of

cancellation till.date of actual refund.
Upon perusal of the documents available on record and submissions

made by both the‘éia&ie_#ﬁheiﬂaﬁthﬁrity observes that complainant was
dllotted the unit in the said project on 18.03.2016 and thereafter a
Buyers’ agreemen‘f was executed between the parties on 15.04.2016.
The respondent started raising demands as per the schedule of
payment, and the complainant as per the payment plan has paid an
damount of Rs.9,64,250/- out of the total sale consideration of
Rs.19,28,500/-. The complainant failed to pay the remaining amount as

per schedule of payment and which led to issuance of notice of
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cpncellation by the respondent/builder dated 26.03.2019. According to

e

Jause 5(iii)(i) of the Affordable Group Housing Policy, 2013,

“If any successful applicant fails to deposit the installments within the
time period as prescribed in the allotment letter issued by the colonizer,
a reminder may be issued to him for depositing the due installments
within a period of 15 days from the date of issue of such notice. If the
allottee still defaults in making the payment, the list of such defaulters
may be published in one regional Hindi newspaper having circulation of
more than ten thousand in the State for payment of due amount within
15 days from the date of publication of such notice, failing which
allotment may be cancelled. In sgghfp;gsgfsu an amount of Rs 25,000/-
may be deducted by the coloniser and the balance amount shall be
refunded to the ﬂppn"lcaﬂt“ ' gﬁ may be considered by the
committee for offer to n‘rdsg ap;.ﬂicaum falling in the waiting list".

If is to be noted thatas per theseﬂeduj,e of collection of payment under

section 5(iii) (b) uﬁaﬂqrdable‘ﬁmﬁﬁ“l-lpusmg Policy, 2013, provides for

T

me linked paymeth plan instead of construction linked payment plan.
On 13.07.2018, tl}e respondent published a list of defaulters of
payments in the déhljr Hindi newspaper Rashtriya Sahara. Finally, the
dancellation letter has ‘been Issuaf.l by the respondent on 26.03.2019.
The respondent h |
Hutthere is nuthlz‘j l‘rec&'d

he balance amndntjﬁj dadumqn nfRs 25 DDO{ as per provisions of

IT'I’DESPET the prnwsmns of the policy

to hSW‘that fhe rESpDndEIlt has refunded

[ e

dlause 5(iii)(i) of the policy.
As per cancellation clause of the affordable housing policy the

respondent can deduct the amount of Rs. 25000/- only and the balance

jw¥]

mount shall be refunded back to the complainant

G.IIl.  Direct the respondent to pay litigation cost of Rs.40,000/- to the
complainant.
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The complainant in the aforesaid relief is seeking relief w.r.t

compensation. Hon'ble Supreme Court of India, in case titled as M/s

Newtech Promoters and Developers Pvt. Ltd. V/s State of UP & Ors.

=

Supra), has held that an allottee is entitled to claim compensation
Under sections 12, 14, 18 and section 19 which is to be decided by the
ddjudicating officer as per section 71 and the quantum of compensation
shall be adjudged by the ad}udicating officer having due regard to the

factors mentioned in section ?2 f‘herefore the complainant is advised

______

—

p approach the adjudicating ofﬁcer for seeking compensation.

G.1V. Kind request to lodge Criminal case including FIR against the
respnndentﬁnwjlﬁ.ll c’hﬂmﬂ misappropriate breach of trust as

per law p jpg
The above- mentinqe relief sought hy the complainant was not pressed

juring the argumeﬂlm Tthauﬁmﬂty is of the wew that the complainant

=

=y

joes not intend to ﬂuﬂh‘ué‘the abwe-menﬂuned relief sought. Hence, the
‘h.

uthority has not retui‘heél any ﬂnding w.r.t. to the above-mentioned

83

felief. |

Directions of mejquihﬁﬂiy

ience, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of
dbligations cast upon the promoter as per the function entrusted to the

juthority under section 34(f):

. The respondent is directed to refund the balance amount of

complainant after deduction of Rs. 25000/~ as per clause 5(iii)(i)
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of the Policy 2013. That the respondent has been using the amount

paid by the complainant even after cancellation of subject unit.
Therefore, the respondent is further directed to return the amount
paid by the complainant with an interest @9.50% per annum from
the date:g'uﬁrender}withdrawn of allotment till the actual
realization of the amount.

iJ. A period of 90 days is given to the respondent to comply with the
directions given in this urder;and failing which legal consequences

would follow.

25. (omplaint stands qlqpngpd qf
26. File be cunsigned.tpzregisn-y.

Vijay m&g \! | * (Dr. K.K. Khandelwal)

Member 1 Chairman
Haryana Real Estaite Regu]atary Authority, Gurugram

pated: 31.05.2[]22:|
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