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AUTHORITY, GURUGRAM
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1. The present cumplamt dated 05.12.2019 has been filed by the
complainants/allottees under section 31 of the Real Estate (Regulation
and Development] Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 11(4)(a) of the Act wherein it

is inter alia prescribed that the promoter shall be responsible for all
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obligations, responsibilities and functions under the provision of the

Complaint No. 5690 of 2019

Act or the Rules and regulations made there under or to the allottees as

per the agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by

the complainants, date of proposed handing over the possession, delay

period, if any, have been detaildﬁim,thg following tabular form:

..,_..!l“.,:i"-'

S.N. | Particulars : b . -5';;%“5
1 Name of the pf'o;,k'& 1 3 ‘:Wii‘ Tranity“ Sector 84, Gurugram
Ml —
2. Project argg s 'é‘fﬁl aéﬁeﬂ \
3. Nature u{ l:am;qet | CQmmercial cﬂluny
| 1 ' g =1t
| 4. DTCP lic;{ﬁ’se- no. and 26 of 2013 dated 17.05. 2013 valid up to
validity status: . 16. 05.3{:19
— 4—;-
5. | Name of quens’be e sl Bhoop Singh and nthers
6 RERA R red,f m ?Eﬂﬁed g;lde no. 24 011 2017 dated
registere o U AV 2017
7 RERA re%st}atiqni (\}411 ¢ E»:J,nr a per,iad cummancmg from
up to ot NSRS 196 07,2017 to 5 years from the date
revised Environment Clearance
8. Date of environment|17.10.2014
clearance [as per obtained by planning branch] |
9. Shop no. 45, ground floor |
(As per submitted by complainant page
no. 9 of the complaint and the same was
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admittedly by the respund}ent in his
reply) i

10, | Unitarea adq:neasuring 565.115 sq. ft,
(Page no. 78 of the reply)

11. |Date of e::recutiun of | BBA annexed but not signed;,
agreement to sell -
Raheja Trinity

&
i

1
ng 23.10.2013

;'per averment of cumpliilnaﬂt page
of complaint) |

I ~ S R |
12. | Allotment letter A;%%g;.zum |
e L3
i oo

13. .
| (As per averment of complainant, page

9-of complaint) |
14. |'3# Jl‘b‘m ,.I:cgﬁpuny shall q%ndeavour to

‘complete: the ‘construction of the shop/
Commercic ‘;ﬁpace of the é:pplicunt[s)f
_p’-rhﬂnm(s} within 36 months

e date of execution of agreement
to sell or sanction of building plans and
- | environment  clearances whichever is
! later but subject to force majeure,

circumstances and masuns' beyond the
control of the company. Th'F company on
. obtaining certificate for occupation and use
| by the competent authorities shall hand over

' : \

-~

i the shop/commercial space o the
Applicant(s)/intending aj!ottee(s*) for

| his/her occupation and use and subject to

|

I

the applicant(s)/ intending allottee(s)
having complied with all terms and
conditions of the agreemenir to sell. In the
event of his/her failure to m:ke over and /or
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occupy and use the shop/commercial space
provisionally and/or finally a llotted within
thirty (30) days from the date af intimation
. in writing by the company, them the same
i shall lie at his/her risk and cost and the
' applicant(s)/intending m'.'atteé(sj shall be
' liable to pay compensation @Rs.5/- sq. ft. of
the gross saleable area per month as holding
charges for the entire period of such
|

- R |
r":j:r:_‘*d- (Page no. 86 of the reply) |
- LTt g |

15. | Due date of possession' i 23:10.2016
| D

alsgl‘ﬁ'leed on the basis ad the date of
L qg gpplicatmn fnrm i.e.,
Q?’iﬂ Zhliiry the absence of BBA]

|
16. | Total salé %Tlderaﬂm 'Rs.74,76,076/- i

(As per averment of complainant, page

1;uf§ nplaint)
1_:
17. | Amount Aal - %?}5523
cnmplamapts ' AS per averment of complainant, page

18. | Occupatia : certificate |.N@ eived

|
19. | Offer of possession Not offered

20. |Delay in handing over | 5 years 6 months and 17 days
the possession till date |
of this order ie,

| 10.05.2022

éF‘agei-ufZi
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B. Facts of the cnmplﬁint

3. The complainants have made the following submissions: -

1.

11,

That on 29102013, the respondent through its marketing
executives and advertisement done through various medium and
means approached the complainants with an offer to invest and
buy an apartment in the proposed project being developed by it
namely “Raheja Trinity” in sector-84, Gurugram. The respondent
had represented to the cquléﬁnants that it is very ethical business

St

house in the field uﬁc&nstmctipn of remdenttal project and in case

he would mve’;t q: i}s*p{plgct Mtﬂ,g] Qelwer the possession of
proposed ap,a entj flat on the assured dhlivery date as per the

Y
best quality espe’ndgntf'na? fu.ﬁther assured the complainants
that it has g_‘ Q}\r secure;l all the ﬂee‘essary sanctions and
approvals frum the apprapngtg and concerned authorities for the

development and cumpletiun of said project on time with the

promised g l a specif ti‘pns. Tﬁe complainants while
R

l' N

relying on thpr repre‘sentatiﬂns amL warrant;es and believing them
to be true ha{l ag?éed to the ‘prnpusal and booked a commercial
shop in the said project of proposal of the respondent.

The complainants were allotted the unit bearing no. 45
admeasuring 512.64 sq. ft. for a total sale consideration of
Rs.74,76,076/- in the said project only calculated @ 1140/- per 5q.
Ft. (Sale consideration plus EDC /IDC /ACETC as per clause 3.1 of
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111

V.

the BBA (not signed) made payment to the respondent of an
amount of Rs.16,17,522/- and the respondent issued receipt
thereof various dates in favour of complainant.

That the builder buyer agreement was not signed between the
parties. However, the complainants were allotted the aforesaid
commercial shop and they paid a sum of Rs.1617552 /- towards the

sale consideration.

That as per clause 181 " standard buyer agreement, the

conveyance deed was p:: bf exgcutedu and registered to convey the
P

title of the cmqrm:rga‘l Ehﬂp in favnur uf the complainants subject

to receipt of ﬂ*e gull payment ut' the tutal consideration including,

Pa

but not hn?%;i{ to, interest on delayed payments and other

dues/ charges??pm%:lts as reserved her_dm)fl.e. no other payments

and other cha?‘ggs ;‘3 u‘g to the company) along with

. JL W
compliance of all oth r d'Conditions of the agreement by

the cnmplair%a% ﬁu@@ & rec@iﬁed .dﬁcuments including but

not limited. uto maintenance agreement, electricity supply

agreement”,
That the complainants are facing all these financial burdens and
hardship from their limited income resources, only because of the
respundent‘sifailure to fulfil its promises and commitments. The
failure of commitment on the part of respondent had made the

complainant(s) suffer grave, severe, and immense mental and
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financial harassment with no-fault on their part. The complainant

being common persons just made a mistake of relying on false and
fake promises, which lured them to buy a unit in the aforesaid
project of the respondent and have defrauded and cheated they by
not completing the project uptil now.

Relief sought by the complainants:

The complainants have sought fn‘l_lgwing relief(s).

i.  Directthe respundent @ refun d'the amount with 18% interest in

favour of the cmgp a.rbt in,ii\sEFctuf the aforesaid commercial
project. :
On the date ’J “ arlnhg, 't”f;f.; ﬂut}wﬁtjt explained to the
respundent;‘pméﬁ abnpt'i:ﬁe éorkra?enthmﬂat alleged to have been
committed in rel#ﬁ;n to se:tiun 11(4) (a) ofithe Act to plead guilty or
2ot o plead guilty NE P
Reply by the rttatsptr:md"h’ii ]
The respondent cH ﬁth@'c lg'ldi on the}fnilnwmg grounds: -

i. Thatthe cnm}g_am?:‘ls nenlher mamtamahk nor tenable and is liable
to be uut-rbgﬂyiismMEMﬁ isr subniltted that the instant
complaint is dbsnlutely malicious, vexatious, and unjustifiable and
accordingly has to pave the path of singular consequence, that is,
dismissal. The booking of the commercial unit was made prior to

the enactment of the Real Estate (Regulation and Development)

Act, 2016 and the provisions laid down in the said Act cannot be
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iii.

applied retrospectively. Although the provisions of the Act, 2016
are not applicébie to the facts of the present case in hand yet
without prejudice and in order to avoid complications later on, the
respondent has registered the project with the authority. The said
project is registered under this authority with registration no. 24
of 2017 dated 25.07.2017.

That the complainants. qré ~seeking refund, interest, and

compensation for alleged‘“:’l‘ﬁ;&in executing conveyance deed of

the office/shop spmﬁoﬂkmpy them The complaints pertaining

to possession, pumgensatinn and refund are to be decided by the

adjudicating, @‘1 r under ser:tmn 71 ufthe Act, 2016 read with

rule 29 of n't es, 01;7 qm J
Y ”‘i

complaint is Q&lé{n e disrms _

That the respn Ept tray
‘q?‘p G

allegations, contentio sﬁﬁmlssinns that are material and

relevant for Mm}mse :»;f ﬂajudﬁaﬂun of present dispute. It is

further submutted that save and except what would appear from

ﬂqhy ’ehls authority. The present

d on ﬁﬂb ground alone.

and'dealmg with only those

the record anﬂ what ls expressly admitted herein, the remaining
allegations, contentions and/or submissions shall be deemed to
have been denied and disputed by the respondent.

That the can@piainants have not approached this authority with
clean hands and has intentionally suppressed and concealed the

material facts in the present complaint. The complaint has been

Page 8 of 21




HARERA
GURUGRAM Complaint No. 5690 of 2019

filed by it maliciously with an ulterior motive and it is nothing but

a sheer abuse of the process of law. The true and correct facts are

as follows:

e That the respondent is a reputed real estate cumpanfy having
immense goodwill, cumprisec'i of law abiding and peace-loving
persons and has always believed in satisfaction of its
customers. The respnp.dgnt has developed and delivered
several prestigmué proj o5

l- |il-'|

Shilas' and Ra Ve

such as ‘Raheja Atharva’, ‘Raheja

| »}: 'ffgheja Highway Arcade’, ‘Raheja

4

/'Pf‘ ’fewé?'aq&*aahela SCO Market 83, 84’
Ry

these projects a largelmimber of allottees have

Square’, '

and in

taken pbgﬁe sion” ‘and ara functioning their offices/shop
without a@f{ prublem
e That the complqmants are a real estate investor and they have

Yy “r
booked the unit in‘mas&nn-w% a view to earn quick profit in

a short W ﬂw#ﬂa@ %pﬁaar ﬂ%t its calculations have

gone m?lllg on acq:t?u ;»of styere slump in the real estate

market, a?i'd they are nuw raising untenlable and illegal pleas on

highly flimsy and baseless grounds. Such malafide tactics of the
complainants cannot be allowed to succeed.

e That only such allottees, who have complied with all the terms

and conditions of the office space buyer’s agreement including

making timely payment of instaliments are entitled to receive
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compensation under the buyer's agreement. Here the

complainants never came forward to sign the agreement to sell.
e That the delay, if any, in the project has been due to the delay
in grant of the necessary approvals by the competent
authorities and not due to any deficiency on part of the
respondent, The process of grant of the necessary approvals by

the competent authori‘tii‘és*‘had been beyond the control of the
respondent. The respngldent has made best possible endeavour
AV
and all effurts af ev?:)g .stage to diligenﬂy follow with the
\ 14

campeten}dq!:ﬁ‘gﬁttes fq_r l.‘h@ c’nucarned approvals. In fact, itis

% of the respglndent tni curnplete the project as
i

sible and ha
/1

dover the possession to the

i e‘.ll*ler, f.llmueh agq.h}éx the normal practice and

expectation A3 ‘Fl;h wan;;lt every stage, each division of
the cuncerned}iﬂ?mﬂﬁs has tﬁien time, which was beyond
normal c%.lr%e a;nh pr_ac'tica.

e Thatthe ?rigin ofthe curnpiaint is becaulse an investor is unable
to get requlred return due to bad real estate market. The
complaint has been filed with malafide motives and the same is
liable to be dismissed with heavy costs payable to the
respondent.

e That the shop buyers who had invested in the hope of rising

markets, finding insufficient price rise - due to delay of Dwarka
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expressway, delay in development of allied roads and shifting

of toll plaza engineered false and ingenious excuses to
complain and then used social media to make other (non-
speculator) shop buyers join them and make complaints, in all
probability, by giving them an impression that the attempt may

mean ‘profit’, and there is no penalty if the complaint failed.

. ctiunuf the Dwarka Expressway and

S 1

allied ruad M{fﬂ%rsupﬁly nfthemmmercial units/shops
in the Nq‘lgrron nperated to not yieid the price rise as was

expectec{'\%:

for refu 54 |

cautioned a : ssible de 'ay;hat might happened due to
?-r ){"If*ﬁhl’ __""

non-performance Gn!uammént agencies.

! - e A
e Thatin tHeﬁ ﬁ IEPIJP{n vi@v the cnntradtad price,

the cnm‘pleted au}d ‘wedrm] unit. mcludlng interest and

few, This cannut be a graund for complainants

apphcm; t'orm Jitself has abundantly

nppnrtunfffy cost to the respondent may not yield profits as
expected than what envisaged as possible profit. The
completed structure as also the price charged may be
contrasted with the possible profit's v/s cost of building
investment, effort and intent. It is in this background that the

complaint, the prevailing situation at site and this response
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10.

HARERA

may kindly be considered. The present complaint has been filed
with malafide motives and the same is liable to be dismissed
with heavy costs payable to the respondent.
Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submissions

made by the parties,

te tqr'ial and subject matter jurisdiction

to adjudicate the p sﬁt}cﬁmp inﬁs?thaiaeagnns given below.

El Terr:tnriauurisdlcunn Vil L 1

')

The authority has cnm

As per nntlﬁcatmﬁr; n? 1,‘92;2{]1? lTCP dated 14 12.2017 issued by

Town and Country Fianmng Department Haryana the jurisdiction of
I| ! .i
Haryana Real Estate Regutatnry Authority, Gurugram shall be entire

Gurugram district for all purposes. In the present case, the project in

question is mtuated withm the planning area of Gurugram district.
ARAL AAVNE: AN b

Therefore, this autharlty has cnmplete terntunal jurisdiction to deal
with the present ;:n:;nTplalnt. 7
EIl  Subject-matter jurisdiction
Section 11(4)(a) nf the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11

|||||
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11,

12,

HARERA

(4) The promater shall-

{a) be responsible for all abligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.
So, in view of the provisions of the Act quoted above, the authority has
i -""#':-:: I:‘E::-..r'.'l‘;
complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

. 4
which is to be decided by the adjudicating officer if pursued by the
i;jL [ ; . {

complainants at a later stage.

Further, the aut ‘has no hitch hn proceeding with the complaint
A\ L i ? P+

and to grant a re}’le_ refund in the present matter in view of the
4 AU B g

judgement passed by n'ble Apex Court in Newtech Promoters

SN T

and Developers Ji / te_@{m{mg‘ Vs State of U:P. and Ors.” followed in
! —3 ‘f 1.'-‘1- : _,
case of Ramprastha Promoter and Developers Pvt. Ltd. Versus Union

of India and athgri-'dqted 13.01.2022 in CWP bearing no. 6688 of

2021 wherein it has been laid down as under:

“96. From the scheme of the Act of which a detailed reference has
been made and taking note of power of adjudication delineated with
the regulatory authority and adjudicating officer, what finally culls
out is that although the Act indicates the distinct expressions like
‘refund’, 'interest’, ‘penalty’ and ‘compensation’, a conjoint reading of
Sections 18 and 19 clearly manifests that when it comes to refund of
the amount, and interest on the refund amount, or directing payment
of interest for delayed delivery of possession, or penalty and interest
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thereon, it is the regulatory authority which has the power (o

- examine and determine the outcome of a complaint. At the same time,
when it comes to a question of seeking the relief of adjudging
compensation and interest thereon under Sections 12, 14, 18and 19,
the adjudicating officer exclusively has the power to determine,
keeping in view the collective reading of Section 71 read with Section
72 of the Act. if the adjudication under Sections 12, 14, 18 and 19
other than compensation as envisaged, if extended to the
adjudicating officer as prayed that, in our view, may intend to expand
the ambit and scope of the powers and functions of the adjudicating
officer under Sectwn 71 and that would be against the mandate of
the Act 2016."

13. Hence, in view of the authm}tatjve pronouncement of the Hon'ble

Supreme Court in the case m ed above, the authority has the

. mﬂpﬁ se_;g]:‘:ing. refund of the amount and
U‘ut. { 'f\ :. h

.;4..-.# ]1

]

jurisdiction to entertai

interest on the reful

| LA Findings on the ubjectﬂms ralstdby the respondent
it RL Db]gﬁop regarding eﬁtitiﬂment af DPC on ground of
complainant b mg investor, '
14. The respondent has @@Wnﬁ_tﬁa&ﬂmcamplalnants are investors

and not consumers, therEYMe. tﬁe}g;awnnt entitled to the protection of
the Act and therﬂ ﬁﬁﬂtﬁ P qﬁ%laint under section 31
of the Act. The re;pnnfiemlso ubm ttgd that the preamble of the Act
states that the A eﬁ eﬁ fo’prﬁct the interest of consumers of the
real estate sector. The authority observes that the respondent is correct
in stating that the Act is enacted to protect the interest of consumers of
the real estate sector. It is settled principle of interpretation that
preamble is an introduction of a statute and states main aims & objects

of enacting a statute but at the same time preamble cannot be used to
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defeat the enacting provisions of the Act. Furthermore, it is pertinent to
note that any aggrieved person can file a complaint against the
promoter if he contravenes or violates any provisions of the Act or rules
or regulations made thereunder, Upon careful perusal of all the terms
and conditions of the apartment buyer's agreement, it is revealed that
the complainant is buyer and has paid total price of Rs.16,17,552/-to

the promoter towards purchase ,gj,an apartment in the project of the
R 1...?
promoter. At this stage, it is in}pur}ant to stress upon the definition of
term allottees under the ﬂct the same is reproduced below for ready
Ly

{-b 4" Vet O\
, ge lation to a real estate prajeet nieans the person
vlof, apartment op biilding, as the case may be, has
otted, sa}d ‘(whether as freehold or leasehold) or
se -j' ansferre noter, and includes the person
auentl ' ires the said al t through sale,
transfer or\otherwise jes ot in uda person to whom
artmentor building, ast ecammaybe, is given on

reference:

rent' 1, q _,..,l =i
In view of abuve~mennuned deﬂmﬁnn of "allottee" as well as all the

terms and cundgan?s df tijg. bu}(er's agreement cum provisional
allotment letter qxacute;i he'tween prumuter and complainants, it is
crystal clear that &ey have an allottee(s) as the subject unit allotted to
him by the promoter. The concept of investor is not defined or referred
in the Act. As per the definition given under section 2 of the Act, there
will be “promoter” and “allottee” and there cannot be a party having a
status of "investor". The Maharashtra Real Estate Appellate Tribunal in

its order dated 29.01.2019 in appeal no. 0006000000010557 titled as
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M/s Srushti Sangam Developers Pvt. Ltd. Vs. Sarvapriya Leasing (P)
Lts. And anr. has also held that the concept of investor is not defined or
referred in the Act. Thus, the contention of promoter that the allottees
being investors are not entitled to protection of this Act also stands

rejected,

iv. G Findings on the relief sought by the complainants.

G.1 To direct the respondent to refund the amount with 18%

interest in favour of the complainants in respect of the aforesaid

commercial project. :‘w‘%:‘i- 4
In the present cump!aint,}b,e somplainants intend to withdraw from the

project and are s&ﬁﬁgﬁﬁﬁ%ﬁﬁhqﬁ@nbpmd by them in respect of

subject unit a]nng_ﬁb}t{fﬁ interest at the prescribed rate as provided under

e .
section 18(1) of the Act. Sec. 18(1) of the Act is reproduced below for

ready reference. | L _
'WANE R B s

“Section 18: - Return of amount and compensation

18(1). If the promot. @,émﬁ%mme to give possession of
an apartment, plot, or building.- : -

(a) in accordance with the terms 6fthe agreement for sale or, as the case

%ﬁ lerein; or |

| g A el loper on account of
registration under this Act or for any
i 1

may be, duly.completed b
(b) due to dis i

suspension ﬂfi{'fh"ﬂﬁﬂt__ﬂ_{? of the

other reason, B i M
he shall be l:g:iﬂ?én Lf%zﬁ!t:;n& to the allottees, in case the allottee
wishes to withdraw from the project, without prejudice to any other
remedy available, to return the amount received by him in respect
of that apartment, plot, building, as the case may be, with interest
at such rate as may be prescribed in this behalf including
compensation in the manner as provided under this Act:
Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate as may be
prescribed.”
(Emphasis supplied)
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As per clause 34 of the booking application form (Possession clause
taken from the BBA/application form annexed in complaint no.5690-
2019 of the same project being developed by the same promoter)
provides for handing over of possession and is reproduced below:

34. The company shall endeavour to complete the construction of the shop/
Commercial space of the applicant(s)/ intending allottee(s) within
36 months from the date of execution of agreement to sell or
sanction of building plans and environment clearances whichever
is later but subject to force majeure, circumstances and reasons beyond
the control of the company. Th "qg_qpany on obtaining certificate for
occupation and use by t.’{"g [ atent authorities shall hand over the
shop/commercial space 5‘3 icant(s)/intending allottee(s) for
his/her uccupdt:‘ar;gn' use and su ‘éﬁ_‘s{g the applicant(s)/ intending
allottee(s) having comp 84 vith m‘f terms and conditions of the
agreement to sell. Ir the event : H‘E‘E‘ﬁh&f{gﬂ_um to take over and for
occupy and uge.the s op/cammercial space provisionally and/or finally
allotted withinithirty (30) days from the date afintimation in writing by
y,“them the same shall lie-at his/her risk and cost and the
inte d!ng;-a?quttée{s) shall be liable to pay compensation
f the gross salable area per month as holding charges
for the entire period of such delay............"
At the outset, it is Felevant to comment on the preset possession clause

r

i

]

of the agreement.whetain- the possession has been subjected to

A

providing necesszg frastrufch;!réineqi_ally road, sewer & water in the
| lt ‘I-' I - : y .. : 4
i éznﬁbnt subject to force majeure conditions or

sector by the go
any guvernmentf%?qjﬁt?séi ;qutnijgy’s _.ar-:t[::m inaction or omission
and reason beyond the control of the seller. The drafting of this clause
and incorporation of such conditions are not only vague and uncertain
but so heavily loaded in favour of the promoter and against the allottee
that even a single default by the allottee in making payment as per the
plan may make the possession clause irrelevant for the purpose of

allottee and the commitment date for handing over possession loses its
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meaning. The incorporation of such a clause in the agreement to sell by
the promoter is just to evade the liability towards timely delivery of
subject unit and to deprive the allottee of his right accruing after delay
in possession. This is just to comment as to how the builder has misused
his dominant position and drafted such a mischievous clause in the
agreement and the allottee is left with no option but to sign on the

dotted lines.

Admissibility of refund al ;W | ,prescrihed rate of interest: The

oo SR 1,(_,-

complainants are seeking refuan the amount paid by them at the rate of
7 AY

18%. However, theml}otteeg_tmend tp withdraw from the project and
are seeking remnfiﬁf he amount pald hy them in respect of the subject

unit with interesk g_l t‘ESET"lbtd ratq' as p.ruvlded under rule 15 of the
‘A A il I '
: ruduced as undé’r.. /

ite ﬁbﬁﬁfsﬁ,ﬁ: section 12, section 18
. {W;&'ﬂ:ﬁnn 19]

(1)  For the purpﬂse of jon 12; section 18; and sub-

sections M?ﬁu .19, the ‘“interest at the rate
prescribi Bank of India htghesc marginal cost
i e

of lendi 2% . 3
medepi that in case the State Bank of fndw marginal cost of
lending rate (MCLR) is not.in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix

from time to time for lending to the general public.
The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.
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Consequently, as per website of the State Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e., 10,05.2022 is 7.40%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e., 9.40%.

On consideration of the circumstances, the documents, submissions and
based on the findings of the authority regarding contraventions as per
provisions of rule 28(1), th_g aultharlty is satisfied that the respondent

kv{)_— b,
is in contravention of the provisiol

w;fﬁ:

the booking applicati
23.10.2013, the po
within a period I
agreement whicii_. es nut to be 23 10 2016. [Calr:ulated on the basis

of the date of boo g a

p%:catmn fqrm i. e, 23 10.2013 in the absence
' r!Lete that even after a passage of

more than 5.6 years nei ction is complete nor the offer

of possession of HI}% ﬂ }Eﬁaﬁafim the allottees by the
builder. Further t:;hu jpne:irﬁh?: ?qa:h?nty observes that the
respondent comp Jd to xécute the buyer's agreement. There is
no document placed on record from which it can be ascertained that
whether the respondent has applied for occupation certificate/part
occupation certificate or what is the status of construction of the

project. In view of the above-mentioned facts, the allottees intend to

withdraw from the project and are well within their right to do the same
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in view of section 18(1) of the Act, 2016. Further, the authority has no
hitch in proceeding further and to grant a relief in the present matter in
view of the recent judgement of the Hon'ble Supreme Court of India in
the case of Newtech Promoters and Developers Private Limited Vs
State of U.P. and Ors. 2021-2022(1), RCR (civil),357 and followed by
the Hon'ble High Court of Punjab & Haryana in case Ramprashtha
Promoters and Developers Pvt IJ:d Vs Union of India and Ors. in CWP

-\" B ,:;

No.6688 of 2021 decided on 04. ?2922 it was observed as under:

e
% 16 e

"25. The unqualified right of q{?e allottee to seek refund referred
Under Sem'ng- }(a} land Section 19(4) of the Act is not

dependent itingencies or stipulations thereof. It appears
that the I has onsciously pravided this right of refund
on demant uncundlﬁanafdbmiutemw to the allottee, if the

promote s give po. esspn 'J"- eapﬁrmmt, plot or building
within theitime sﬂpﬁf e cénigs of the agreement
regardless’ o 'nm or stay orders of the

bunal, __ ther way not attributable to the
allottee/homme b 3 ter is under an obligation to
refund the amount on de msl at the rate prescribed
by the State Governime. y mpensation in the manner
provided under the Act with e proviso that if the allottee does
nat wish to withdraw from the project, he shall be entitled for
interest r.m; peﬂed of dﬁay nf | handing over possession at the
rate pres b@

Accordingly, the qmg-cnmphance of the mandate contained in section

11(4)(a) read withsection 18(1) of the Act on the part of the respondent
is established. As such, the complainants are entitled to refund of the
entire amount paid by them at the prescribed rate of interest ie, @
9.40% p.a. (the State Bank of India highest margi nal cost of lending rate
(MCLR) applicable as on date +2%) as prescribed under rule 15 of the

Haryana Real Estate (Regulation and Development) Rules, 2017 from
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the date of each payment till the actual date of refund of the amount
within the timelines provided in rule 16 of the Haryana Rules 2017 ibid.
Directions of the authority

Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per the function entrusted to the

authority under section 34[f)

i. The respondent ,‘pru

B

r @éﬂirected to refund the amount

i.e, Rs.16,17 SSWW?.L&JWI fwm the complainants along with
interest at the,.rgppfg &0% ;m.as plzeseﬁbed under rule 15 of the

Haryana Re ’liEs;ate (Regulation and Development) Rules, 2017
from the dam;qf -each _:_pay'ment till the actual date of refund of the
deposited am'qun 4

ii. A period of 90 }aiﬁ tu ﬂ‘\& respnndent to comply with the

directions given in this urﬂer*and falhng which legal consequences

would ful!wﬁ ifi i‘( !" '“-- ‘ ?

Complaint standa\d@ps;fi@i = ¢ A
File be consigned to registry.

(Vijay I{M] (Dr. K.K. Khandelwal)

Member Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 10.05.2022
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