HARERA

GURUGRAM Complaint No. 2771 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 2771 0f2021
First date of hearing; 04.08.2021
Date of decision 4 10.05.2022

1. Mr. Varun Bhasin

2. Ms. Aarti Gadeock

Both RR/o: - H. No. F-4034, Devinder Vihar, AWHO

Complex, Sector- 56, Gurugram- 122&01 Haryana Complainants
I.EL'-' %?’;

1. M/s Raheja Developers yngtekim

Regd. Office at: W4D, 204/ Keshav Kun}, Western

Avenue, Sainik Farms, Newﬁelhi 110062

Also, at: - Raheja Mall, 3™ Floor, Sector- 47, Sohna Road,

Gurugram- 122001

2. ICICI Bank Limited

Regd. Office at: - “Landmark” Racecourse Circle,

Vadodara- 390007 | 7 |

Corporate office at: - [CICI bank Tuwers, Handra Kurla

complex, Mumbai- 4000‘51 ~LU Respondents
COMM: | J e ] | |

Shri K.K. Khandelwal = &0 Chairman
Shri Vijay Kumar Goyal Member
APPEARANCE:

Sh. Pankaj Chandola (Advocate) Complainants
Sh. Rahul Bhardwaj (Advocate) Respondent no. 1
Sh. Dharmender Yadav (Advocate) Respondent no. 2

ORDER

1. The present complaint dated 12.07.2021 has been filed by the

complainants/allottees under section 31 of the Real Estate (Regulation
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and Development) Act, 2016 (in short, the Act) read with rule 28 of the

Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 11(4)(a) of the Act wherein it
is inter alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the provision of the
Act or the Rules and regulations made there under or to the allottees as
per the agreement for sale executeq m ter se.

Unit and project related de:

1. o 1 Hh e ‘b “’.v
The particulars of unit dataﬂs sd1e cunslderatmn, the amount paid by

the complainants, date .nfprOpnsed handing over the possession, delay

period, if any, ha\ite\tfeeh detaill-éd:-in the following tabular form:

'S.N. |Particulars = j_l Details

1. Nameuf@‘é’pbient © || “Raheja’s Maheshwara Sector 11
& 14, Sohna Master Plan

N e .J:.q&m-@rr Haryana

2. Project area *"'C.‘f‘ R *5_ 23 acres

Nature of the project. @mup housing cnmplex

4. |DTCP license /no. _am_d 25 of 2012 dated 29.03.2012 valid

w

validity status up to 28.03.2018
5. Name of licensee Ajit Kumar and 21 others
6. Date of environment 15'10_2013

clearances

[as per information obtained by
planning branch]

;2 Date of approval of|,9012016

building plans

[Page no. 61 of the complaint]
8. RERA Registered/ not | Registered vide no. 20 of 2017 |
registered dated 06.07.2017
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9.

RERA registration valid

5 Years from the date of revised |

up to Environment Clearance
10. | Unitno. C-103, 15t floor, Tower /block- C
(Page no. 61 of the complaint)
1 1. Unit darea admeasuring 1198 1 1 Sq* ft
(Page no. 61 of the complaint)
12. Date of execution of 10.08.2016
agreement to sell -
Raheja Revanta . (Page no. 60 of the complaint)
13! Date of executi T '1'1 ' %n? 2016
tripartite agreement " '
(Page no. 39 of the complaint)
14. Allotment |E}$€i§‘\ ¢ .- 1@33016
/ v dtef @’%ge no. 56 of the complaint)
15. | Possessi ;

aﬁ.lse !

“‘w-._-errﬁfmnment clearance and forest

HAR

(;;U 1 ﬂ( L_) k _g!$rqateh qﬁ'd reason bpyand the

| months grace period of the date of

21.-The qamphny shall endeavour to
complete the construction of the said |
apartment within Forty-qiight (48)
months plus/minus Twelve (12)

n of the agreement or

E M@:e whichever is later but

ject to force ma;eura political
disturbances, q.rrcumsmncek cash flow

control of the company. Hawever in
case the company completes the
construction prior to the said period of
48 months plus 12 months grace
period the allottee shall not raised any
objections in taking the possession
after payment of Gross Consideration
and other charges | stipulated |
hereunder. The company on obtaining
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certificate of accupation and use for
the building in which said apartment
is situated, by the competent
authorities shall hand over the said
apartment to the allottee for his
occupation and use and subject to the
allottee having complied with all the
terms and condition of the agreement
to sell......”

| (Page 71 of the camplaiﬁt}.
16. | Due date of pussess:ﬁn e Lmns 2021 |

** i,ﬂnte Grace period of 12 months
4 | allo?ved being unconditional and
4 ; -—-,"-."1 £ b ‘ﬁ&ﬁhﬂhﬂﬁj]

. rationl Re 46 ?ﬂﬁzy
AN ( qf the amended CRA
[} ] "teﬁn 5.2022)

18. i

e %zgqszaef-

[gag@ 21, of the amended CRA
<7y | dated 04.05.2022)

19. | Occupation certificate - Nﬁf received

/Completion certificate = |

20. | Offer of possession | Notoffered | Il
21. | Delayin Ifaﬂding over |9 months’ |
the possession-till date of | -
this order i.e,, :
10.05.2022 |

B. Facts of the complaint
3. The complainants have made the following submissions in the

complaint: -
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L.

1.

That in the year 2016, the Real Estate Project “Raheja’s
Maheshwara” at Sector 11 & 14, Sohna, Gurugram, Haryana
(hereinafter referred to as "Project”) came to knowledge of the
complainants through the authorized marketing representatives of
the respondent/promoter. The marketing representative
approached the complainants, for and on behalf of the respondent/

promoter, making tall ctauns wlth respect to the project and of the

N ',gispondentfprnmﬂter in the real

longstanding credentlals: r{,’ ;
El'lat.,the project is one of the finest

g

estate sector. It was ppresenfg
and that the sa fd‘u uii}i;.:s ﬁ'e;e f’r;:ﬁ all klnﬂs of encumbrances. It is
pertinent to naote’ “that the representatwes of the respondent
/promoter lul'ed the complainants by makring claims of attractive

scheme of suhventmn wherein it was informed that the

huyers,z'allottees‘y’tqq;hmars' sl;all he enntled to an interest

N )
subvention i.e. the 1ntace‘5t du;lngaﬂle construction period on the

loan amount ﬁva%l ?‘l}r maicimp%mants from the bank for the

purchase of the unit will be ume (paid) by the respondent/
promoter directly tn" the banrk till ‘the date of offer of possession of
the unit.

That relying on such false and misleading representations,
assurances, brochures and meetings, the complainants agreed to

purchase one unit bearing no. C103 in tower C admeasuring super

area 1198.11 sq. ft. for a total sale consideration of Rs. 46,78,620/-
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1L

plus service tax and accordingly paid an amount of Rs. 2,64,068/-,
through cheque bearing no. 015135 dated 19.05.2016 and Rs.
1,61,191/- on 19.05.2016 and also paid Rs. 100/- as the booking
amount. The respondent/promoter acknowledged the payment
vide receipts dated 19.05.2016.

That on 09.07.2016 a tri-partite agreement (hereinafter referred to
as “TPA") was executed bEttWE['E.‘n the complainants, the respondent/
promoter, and the respundent}‘ﬂnanclal institution. That the said
TPA was executed uglth the snie 1n’cant1cm of laying down terms of

g
understanding b‘et%en"‘fhe _pa?ﬂbe;\rajgarding the finance/home
loan sought b tli'e fnmplamants, the terms of repayment and so on.

iF\-

Thatas pert -‘r‘ derstanﬂulj he;:ween theﬁarﬁes. the obligation of
e e

paying pre-E Tg t‘@ qie 0

respondent/ prumnter ‘and that the cumplamant s liability of paying

r of pnsseasinn shall rest with the

EMIs shall commence after the offer of possession. It is pertinent to
note that the Jproanqtjprqmoter did not abide by the said
understandin: Qenveen the partie; and. pmd the pre-EMIs for a
continuous péﬁﬁd an 3 years, after the said period the respondent/
promoter arbitrarily stopped making the said payments and the
entire liability was casted upon the complainants. That it is also
brought to the attention of the adjudicating officer that despite the

objections raised by the complainants regarding the absence of a

specific clause for subvention, the complainants were made to sign
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IV.

the said agreement. Further under the TPA, and according to
standard operating procedures prevalent in the cases of home loans
it was the obligation of the respondent/financial institution to
disburse the payments sought by respondent/promoter in a diligent
manner in coherence with the payment plan agreed by the
complainants which was construction linked. That the financial
institutions disbursed tha Wments for advanced stages of

cation or consent from the

-1 B -r._ e
construction without an;r clari
x =il '- . Ay il

complainants. That pll date respnndent{ﬁnanclal institution has
disbursed a tu!;a] amaﬂnt e Rs 22,37,847/- which is not just
outrageous ar;.t illegal but agamst the terms of the TPA dated

09072016 §=ml TN |

my 4 || | l i

That the c 3 ééants r ei?ed an all'utment letter dated
u‘

10.08.2016, wha'eby the cm}plqinaﬁts were allotted flat no. C103,

Are e

15t floor, tower C, jper area of 1198.11 sq. ft.
Thereafter, c@ f{)()@@ﬂﬁlﬁ, a&a 'aig;rg:iempht to sell (hereinafter
referred to as “the Agreement"] was executed between the
complainantsl and the fespo}ldent/prumnter, whereby the parties
entered into an understanding regarding the allotted unit bearing
no. C103, the said agreement spelled out the terms and conditions

regarding the said allotment, the payment schedule and the due date

of delivery.
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V.

VL.

VI

That as per the clause 21 of the agreement, the respondent
/promoter was under the obligation to handover the possession of
the unit within 48 months along with grace period of 12 months
from the date of execution of the said agreement. That there has
been no event of unforeseen circumstances or force majeure which
may have delayed delivery of possession. Therefore, the date of
handing over of the possessiu‘p y&as 10.08.2020.

That, no possession was geli?ei‘ed on the agreed date as mentioned

’ht:

| i
in the agreement a ’g now §ﬁg ? iﬂect has been abandoned by the

"otege"lf'is p’erﬁfkn{m ri'qte that it is more than 5

-hn / =
i /but till date constrgrcﬁnn is nowhere near

completion. That till date mﬂ]{ the foundation of the said project has
-

respondent/pr

years of bo

been laid, in all Iﬂceljhnnd the said prn}ect has been abandoned, and
the respundent{prumnter has no inmntmns of completing the same.

Further, it is pemneni; _to note.that despite the fact that the

complainant is ﬂg i&&n%[ n;the Ilrilan Army, he has been
y {

A

made to part with his ha{d-eamed money and has been put through
extreme fi nanda! h&JdShler I:Ey the respundents in collusion.

That the terms of understanding between the parties were such that
the pre-EMIs will be taken care of by the respondent/promoter till
the offer of possession. But the respondent/promoter is not
adhering to the said obligation and a major portion of money in the

form of EMIs amounting to Rs.35,000/- approx. is deducted from the
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bank account of the complainant every month without any tenable

VIIL

progress at the construction site. That in such a scenario continuing
in the said project is only causing more mental agony and financial
distress to the complainants as they are in complete trust deficit
regarding the commitments and hollow promises of the

respondents.

That a perusal of the ciauigs\ of the agreement shows the stark
incongruities on the reméa’j*‘ mral]able to the complainants and
the promoter. {}n jhe n:me hand the clause 16 of the agreement
entitled the prﬂmﬁtartﬁ: cﬁat‘ge‘IZ% nftnterest in case of delay in

’ -ﬁ‘: {!'J Ceatisg”
ts b}r the cumplamanl;s ’qvhereas on the other

@ eﬂsa@t}t ieﬁe *n;ental per month (or part
thereof) at ti‘lq d&eéﬂ_gﬂd hy an international IPC. The
respundent}prnmo‘t&r Bmﬂgﬁmﬂonﬁmant position has compelled
the cumpla}pﬂ?ts_,._tﬁu axee‘utf;e the agreement having arbitrary
clauses. Thq,ciﬁuses_ ﬁf the agreement are arbitrary and one sided,
thus, on t!l"i*et same: ﬁaritj;. ~complainants shall be entitled for
interest @12% p.a. on the payment received by the opposite party

with regard to the unit, the possession of which has not been

handed over.

[X. That the complainants initially paid an amount of Rs.4,25,359/- as

booking amount, further the complainant is bearing the
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responsibility of EMIs of Rs.35,000/- per month due to the arbitrary

disbursal of loan amounts 26.09.2016 to 24.11.2017 by the
respondent No. 2 i.e, financial institute to the tune of Rs.22,37,847 /-
against the total consideration as per the demands raised by the
respondent/promoter and the schedule of payment. That the

despite investing such huge amount complainant continues to live

in complete trust deﬁclt regrdmg the said project, further his

o2

remain in serious uncertamty

Further, the respurﬂbg,ent rio. ;{ Vi un.tgniy on its own volition has

b A
made a total I}dylﬁ}pr'bfﬁs. W‘B#'J’f to the promoter with
N

nit of the complainants as and when demanded by

the respon ntfprumoter without adh’eﬁng the terms and
conditions of the t:r;partme agreement, or the due process and the

guidelines, ruleshrbgmatinns laid duum under National Housing

Bank Act, 1987 as W\Eﬂﬂ&fﬂﬂi -

X. That the cumw %&m@@r? aﬁpprﬁachmg the respondent/
promoter and ,waa also. Paymg}iiu@ to the office for asking about
the status of theprb]éct and date for handing over of possession, but
no heed was paid to the concerns raised by the complainants.
Despite the repeated requests made by the complainants, the
respondent/promoter failed to redress the grievances of the
complainants and continued to raise demands without completing

the requisite development work of the project to the respondent no.
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2 who kept on disbursing payments without the consent of the

complainant. As on date, no one at the office of the respondent
/promoter is addressing the concerns of the complainants and the
project has been completely abandoned and the promoter has
siphoned off the money paid by the complainants for its own
purposes.

XL. That due to the dishonest and‘tllegal acts of the respondents and the
failure of promoter to handﬂver t.he possession as per the terms of
the agreement the mmplaiﬁants are entitled for refund of the
amounts paid alqng with inter&st frnm the respective dates of
payment. .'H " f R...... *-I-' :

XIl. That the resp uﬂatnts whase plalils s’pce ;h& uery beginning were to
deceive the H?D pla ﬂq.l'lts,r qheat and defraud them by
misapprupriaﬁ-r\f'g ane;,q by.ndt pmviding all the amenities as
promised at the tlmEEf bnnklng the unit and as mentioned under
the agreemeng to se:il That the respondent/promoter with a mala
fide intention gut tﬁe Eompliamants to make a booking in the said
project by makmg a false promise af providing subvention till the
offer of possession. Later, the respondents colluded in extracting
payments from the complainants on false and vexatious ground.
The complainants have already faced a lot of financial distress due

to the malafide acts of the respondents.

C. Relief sought by the complainant:
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4.

HARERA

The complainant has sought following relief(s).

I. To direct the respondents to refund the entire amount paid by the
complainant along with interest @18 p.a. from the date from

respective deposits till its actual realization;
Despite due service and putting in appearance through AR, the
respondent company failed to file any written reply and giving several

opportunities. So, the same led _t;qhstriking off its defence.

Copies of all the relevant do | :I"_' ‘have been filed and placed on the

record. Their authentici }.y is np; 11 ‘ute Hence the complaint can be
decided on the basis ufﬁwse undllspated documents and submissions
made by the cum?'iainants. |

Jurisdiction of tkaguthnrlty

The authority ha§ mmylete territuri‘al and sub}ect matter jurisdiction

!

to adjudicate the pr&ﬁaﬁt}?&q@‘ th&masnns given below.
% 1ﬂ1. : .wﬁ .J'
D.l  Territorial jurisdiction "
As per notification no. 1/92/2017- 1TCP dated 14.12.2017 issued by
Vel ALY W
Town and Country Planning Department Haryana the jurisdiction of
( : | '
Haryana Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram district for all purposes. In the present case, the project in
question is situated within the planning area of Gurugram district.
Therefore, this authority has complete territorial jurisdiction to deal
with the present complaint.

D.Il  Subject-matter jurisdiction
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9.

10.

11.

HARERA

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as hﬂ, case may be, till the conveyance
of all the apartments, p!og‘.sgr ings, as the case may be, to the
allottees, or the common armlﬁ ,th' association of allottees or the
competent authority, as t! y be;

Section 34-Funtﬂpﬂ‘ ghf thqﬂ‘utﬁoﬂg"

34(f) of the Ac grﬁvgde?m mm%aq ligrice of the obligations

cast upon th fterr the allottees and the real estate agents
under this A he rules and regulations made thereunder.

So, in view of the prowsmns of the Act quoted ahove the authority has

qf'-rr

complete junsdlctmn to decide the cﬂmplamt regarding non-
compliance of ohligatinns by the promoter leaving aside compensation
which is to be decided by the ad]udlcatmg officer if pursued by the
complainants at a later stage. :

Further, the authg;tgr .E(Ef&nﬂ i’lk(g.i.n brﬁceétﬁng with the complaint
and to grant a réhef nf reﬁmd {n pres&nt matter in view of the
judgement passed by the Hon'ble Apex Court in Newtech Promoters
and Developers Private Limited Vs State of U.P. and Ors. 2021-2022
(1) RCR (Civil), 357" and followed in case of Ramprastha Promoter
and Developers Pvt. Ltd. Versus Union of India and others dated
13.01.2022 in CWP bearing no. 6688 of 2021 wherein it has been laid

down as under:
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“86. From the scheme of the Act of which a detailed reference has been
made and taking note of power of adjudication delineated with the
regulatory authority and adjudicating officer, what finally culls out is
that although the Act indicates the distinct expressions like ‘refund
‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading of Sections
18 and 19 clearly manifests that when it comes to refund of the amount,
and interest on the refund amount, or directing payment of interest for
delayed delivery of possession, or penalty and interest thereon, it is the
regulatory authority which has the power to examine and determine
the outcome of a complaint. At the same time, when it comes to a
question of seeking the relief of adjudging compensation and interest
thereon under Sections 12, 14, 18 and 19, the adjudicating officer
exclusively has the power to detemune, keeping in view the collective
reading of Section 71 read with Section 72 of the Act. if the adjudication
under Sections 12, 14, 18’ ang 4@ ‘other than compensation as
envisaged, if extended to the a ng officer as prayed that, in our
view, may intend to expand the ambit-and scope of the powers and
functions of the adjuditating officer under Section 71 and that would

be against the mandate of the Act 2016."
12. Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court ih‘she case. mentlune'd abwe;; the authority has the
jurisdiction to enliei:taina cun?plmm:ﬁeékmg refund of the amount and
interest on the reﬁ.ﬁgd%ﬁ'l ount. '

1.-...--7“.'1\;

3
E. Findings on the relief s&ugi;r_thﬁtﬁe ‘complainants.

E.1 To direct the respondents to refund the entire amount paid by the
complainant Igﬁﬂt !‘nterest @18 p.a, from the date from
respective deposits till its actual realization,

13. Inthe present complaint, the complainants intend to withdraw from the

project and are seeking return of the amount paid by him in respect of
subject apartment along with interest at the prescribed rate as provided
under section 18(1) of the Act. Section 18(1) of the Act is reproduced

below for ready reference.

“Section 18: - Return of amount and compensation
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18(1). If the promoter fails to complete or is unable to give possession of
an apartment, plot, or building.-

(a) in accordance with the terms of the agreement for sale or, as the case
may be, duly completed by the date specified therein; or

(b) due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for any
other reason,

he shall be liable on demand to the allottees, in case the allottee wishes
to withdraw from the project, without prejudice to any other remedy
available, to return the amount received by him in respect of that
apartment, plot, building, as the case may be, with interest at such
rate as may be prescribed in this beha

manner as provided under .':lﬁt[ o

ssessi Ifcﬂrh;e as may be prescribed.”
\J u;“& has ,sr \ (Emphasis supplied)
14. As per article 21 & agreemeﬁf"bo seil pr&ﬂdes for handing over of

> [ A
possession and is reproduced below:

-

ge. ol ....,...i“he campalp' shall endeavour to complete the
cons Mﬂm said apartment within Forty-Eight
(48) rrmtgsjﬂgs{mi us Twelve (12) months grace
period of the date ewgqqm the agreement or
earance _and forest clearance,

ject to force majeure, political

disturban £s f'f s h flow mismatch and
reason be: éﬂcmirptm y. However, in
case the company r:nmp!e es the construction prior to the
said g:’bM 1’ ntlts plus 12 months grace period the
allo _any objections in taking the
possession after paym.-:nt of Gross Consideration and other
charges stipulated hereunder. The company on obtaining
certificate of occupation and use for the building in which
said apartment is situated, by the competent authorities
shall hand over the said apartment to the allottee for his
occupation and use and subject to the allottee having
complied with all the terms and condition of the agreement
ol | R

15. At the outset, it is relevant to comment on the preset possession clause

of the agreement wherein the possession has been subjected to but
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subject to force majeure, political disturbances, circumstances cash

flow mismatch and reason beyond the control of the company. The
drafting of this clause and incorporation of such conditions are not only
vague and uncertain but so heavily loaded in favour of the promoter and
against the allottee that even a single default by the allottee in making
payment as per the plan may make the possession clause irrelevant for
the purpose of allottee and thE c:?mmitment date for handing over
possession loses its meanmg.\ Th).! ‘mcﬂrpnratmn of such clause in the
agreement to sell by the prnmémter is just to evade the liability towards
timely delivery of s;.ib]ect un!t and to deprive the allottee of his right
accruing after delp@l DSSESS%H.IT?II;S is j..lulitftﬂ comment as to how the
builder has mistlied l'us ﬂumingnt pﬂsllﬁéﬁ and drafted such

r.u-‘l ¢

J ’inr has a%e?ert 1nd the allottee is left with no

.
¢d lines.
16. Admissibility of refu;}alongwfﬂ! pmscribed rate of interest: The

mischievous clau

option but to sign o

complainants arei%e#tmgreﬁmd the amount paid by him at the rate of
18% p.a. Hnwever allottee intends to withdraw from the project and is
seeking refund of the amount paid by him in respect of the subject unit
with interest at prescribed rate as provided under rule 15 of the rules.

Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18

and sub-section (4) and subsection (7) of section 19]

(1)  For the purpose of proviso to section 12; section 18; and sub-
sections- (4) and (7) of section 19, the ‘“interest at the rate
prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.:

Page 16 of 20




2 SURUGRAM Complaint No. 2771 of 2021

17.

18.

19.

HARERA

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix

from time to time for lending to the general public.
The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all ,thq(t‘:qs;es

\U

Consequently, as per wek

i athe State Bank of lndla Le,

.....

. 'ﬁ:! -

https://sbi.co.in, the m}pg[na} ﬁgagn?f]endmg rate (in short, MCLR) as
on date i.e, 10.05. }@é;@mm "‘;ﬁ&erd‘inglg the prescribed rate of
interest will be mpwn*al cost of lending rate +2% i.e., 9.40%.

On cnnsnderatma nf the clrcumstances. the documents, submissions

made by the pam&f and based on theﬁndmgs ufl:he authority regarding
contravention as pehﬁﬁay‘rmms wa zauy e ottty satised

rrrrrr

virtue of clause 2 Wﬁeﬁnﬁq sﬁl‘&xeﬂ#ed between the parties

on 10.08.2016, &5§1011 pfhthe sub;e.ct apartment was to be
delivered within peri ‘of 48 ri'mnths from the date of agreement to
sell, and the grace period of 12 months allowed being unconditional and
unqualified. Therefore, the due date of handing over of possession is
10.08.2021. It is pertinent to mention over here that even after a
passage of more than 9 months neither the construction is completed

nor the offer of possession of the allotted unit has been made to the
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allottee by the builder. Further the authority observed that there is no

document place on record from which it can be ascertained that
whether the respondent has applied for occupation certificate/part
occupation certificate or what is the status of construction of the
project. In view of the above-mentioned fact, the allottee intends to
withdraw from the project and is well within his right to do the same in
view of section 18(1) of the Pu:t, 2016. Further, the authority has no
hitch in proceeding further and }u grant areliefin the present matter in
view of the recent judg’pavent pf fhE Hon! ble Supreme Court of India in
the case of Newte _.g;@m k.““,ﬁ "'.d"ﬁgvaldpers Private Limited Vs

e O

State of U.P. and e/ az:-zazz(z). RCR (civil),357 and followed by

Eniart of Pt}mjllb & HEI.]"}'ZI'I.ﬂu |¥1 case Ramprashtha
U

ag& Pyt J Vs Umun omndia and Ors. in CWP

N0.6688 of 2021 decided on 04.03.2022, U ALe ki rveid s G

-~ 14‘.

the Hon'ble Hig

Promoters and

‘25. The uﬂquahﬁéﬂ right of the allottee to seek refund referred
Under Section 18(1)( J aﬂd Section 19(4) of the Act is not
dependent on ny r:iﬂ arst{pufanaru thereof. It appears
that rhe’;ﬁ rovided this right of refund
on demand as an unmndftmna abso ute right to the allottee, rf the
pramncer;rfm mqwe _pqssé.ﬁ‘mn oj" tﬁeapartmmr plot or bmld'mg
within the, time. stipulated under the terms of the agreement
regardless of unforeseen events or stay orders of the
Court/Tribunal, which is in either way not attributable to the
allottee/home buyer, the promoter is under an obligation to
refund the amount on demand with interest at the rate prescribed
by the State Government including compensation in the manner
provided under the Act with the proviso that if the allottee does
not wish to withdraw from the praoject, he shall be entitled for
interest for the period of delay till handing over possession at the
rate prescribed.”
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20. Accordingly, the non-compliance of the mandate contained in section

21

11(4)(a) read with section 18(1) of the Act on the part of the respondent
is established. As such, the complainants are entitled to refund the
entire amount paid by him at the prescribed rate of interest i.e., @
9.40% p.a. (the State Bank of India highest marginal cost of lending rate
(MCLR) applicable as on date +2%) as prescribed under rule 15 of the
Haryana Real Estate [ReguImU}éﬁa:?i Development) Rules, 2017 from
the date of each payment th 1'ﬁgﬁlal date of refund of the amount
within the timelines pr?jﬂdﬂﬁ t{glﬂe? 6of the Haryana Rules 2017 ibid.
Directions of the an'iho‘%'lty‘

Hence, the authmﬁlg(jjhe;eby passes tl'us nrder and issues the following

directions under F,.'i&;‘m:tmn 37 of tll;e Act tu |~Eﬂsure compliance of
i |
v ?ué\o rqgsp'ar ﬂ’le;ftylctmn entrusted to the
o340 <

\47E ReGY
i. The respnndentfpm-w ’ﬂlrected to refund the entire

amount of %;&o@,@ pgd bﬁl{he_}-c?ﬁgnplainants along with

prescribed rate of interest @ 9.40% p.a. as prescribed under rule

obligations cast u

authority under se

15 of the I:[hrj,ranﬁ Real Estate (Regulation and Development)
Rules, 2017 from the date of each payment till the actual date of

refund of the deposited amount.

ii. The amount of Pre-Emi'’s paid by the respondent/promoter in the
account of complainants, if any, would be deducted while

calculating the total amount due towards him.
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iii. The loan amount received by the complainants against the
allotted unit and paid by the respondent/promoter would be
charge payable to the financial institution and the same would be

paid to it prior to paying the deposited amount to him.

iv.  The respondent/promoter is further debarred from creating 3+
party rights with regard to unit in question without paying the

amount detailed abov& A~

R\*-l."

v. Aperiod of 90 days i is giv 1 tg?e respondent to comply with the

directions gweyr iq-t Lé* urdpr and failing which legal
3NN

conseque j Lo
Complaint stands ﬁ.‘}oseduf A

File be cunsignecﬂitF_fre_;glr;rﬁy. .-
vl '_xﬁ;.”) : | S CRAnA——
(Vijay r Goyal) \ TE piEl (Dr. K.K. Khandelwal)

Member N g Chairman
HaryanaE 1 Eﬂtﬁ ﬂgu@m nythgﬂty, Gurugram
1 e |
Dated: 10.05.202 i)

:aJHQ\ =
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