MARERA
(
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BEFORE THE HARYANA REALESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 841 of 2020
First date of hearing: 27.03.2020
Date of decision . 31.05.2022

hitiz Sehrawat

Dwarka, New Delhi- 1100775 Complainant

Versus

M/s Revital Reality Private Limited.

1114} 11" Floor, Hemkunt Chamber, 89, Nehru Place,

New Pelhi- 110019 | Respondent

CORAM: |

Shri KK. Khandelwal i Chairman

Shri Vijay Kumar Goyal | ‘Member
|

APPEARANCE

Sh. S¢mit Bhardwaj (Advocate) Complainant

Sh. Bhrigu Dhami (Advocate) Respondent

ORDER

he present complaint dated 12.03.2020 has been filed by the
umplainant{allotﬁ&e under section 31 of the Real Estate (Regulation
nd Development) Act, 2016 (in short, the Act) read with rule 28 of the
aryana Real Estate (Regulation and Development) Rules, 2017 (in
hort, the Rules) for violation of section 11(4)(a) of the Act wherein it
inter alia prescribed that the promoter shall be responsible for all

bligations, responsibilities and functions under the provision of the
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Act or the Rules and regulations made there under or to the allottee as

Unit and project related details

Complaint No. 841 of 2020

per the agreement for sale executed inter se.

The particulars of unit details, sale consideration, the amount paid by
the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S.N. | Particulars Details
1. | Name of the project - | “Supertech Basera”  sector-
| 79&79B, Gurugram
2. | Projectarea 12.11 area ]
3. | Nature ufﬂfu’jé&tr Affordable Group Housing Project
4. |RERA registered/not | Registered vide no. 108 of 2017
registered I dated 24.08.2017
5. |RERA registration valid | 31.01.2020
upto
6. | RERA extension no. 14 of 2020 dated 22.06.2020
7. | RERA extension valid 31.01.2021 fidi
upto |
8. | DTPC License no. 163 of 2014 | 164 of 2014 dated |
_ dated 12.09.2014
| 12.09.2014
Validity status 11.09.2019 |11.09.2019 *'i
Name of licensee Revital Reality Private Limited and |
others |
9. | Unit no. 0904, 9* floor, tower /block- 5,
(Page 19 of the complaint)
[10. | Unit measuring 473 sq. ft
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[carpet area]
73 sq. ft.

[balcony areal

11

Date of execution of flat
buyer's agreement

23.12.2015
(Page 18 of the complaint)

12,

Possession clause

;?cupa tion certificate and

3.1 Possession

Subject to  force @ majeure
circumstances, intervention of
P.S;utumry Authorities, receipt of

Allottee/Buyer  having  timely
complied with all its obligations,
formalities, or documentation, as |
prescribed by the Developer and j
not being in default under any part
hereof and Flat Buyer’s Agreement,
including but not limited to the
timely payment of instqllments of
_the other charges as per payment
plan, Stamp Duty and registration
_c_:'!:zarges, the Developers Proposes to
affer possession of the said Flat to
‘the Allottee/Buyer within a period
of 4 (four) years from the date of
approval of building plans or grant
of  environment | clearance,
(hereinafter referred to as the
"Commencement Date") , whichever
is later.

(Page 22 of the complaint).

13

Due date of possession

22.01.2020

[Note: - the due date of possession
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can be calculated by the 4 years
from approval of building plans
(19.12.2014) or from the date of
environment clearance
(22.01.2016) whichever is later.]
14. |Date of approval of|19.12.2014
building plans [as per information obtained by
the planning branch]
15, |Date  of grant of|22.01.2016 i 2 IR
envitonment clearange [as per information obtained by
~ | the planning branch]
16. | Total sale consideration | Rs,19,28,500/-
| [As per payment plan page 21 of
3 the complaint)
17. | Total amount paid by the | Rs.14,92,179/-
complainant (As per averment of complainant
| page 12 of the complaint)
18. | Occupation certificate Not obtained |
19. | Surrender by the allottee | 10.07.2019 HE i §
| 0 . . |[Page36 ofthe complaint]
B. [Facts of the cumﬁlalnt
3. [The complainant has made the following submissions: -

I

That the respondent had advertised itself as a very ethical

business group that lives onto its commitments in delivering its

housing projects as per promised quality standards and agreed

timelines. That the respondent while launching and advertising
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any new housing project always commits and promises to the
targeted consumer that their dream home will be completed and
delivered to them within the time agreed initially in the
agreement while selling the dwelling unit to them. They also
assured to the consumers like complainant that they have secured
all the necessary sanctions and approvals from the appropriate
authorities for the construction and completion of the real estate
project sold by them to the éii'ﬁsumers in general.

That the respondent was very well aware of the fact that in
today's scenario looking at the status of the construction of
housing prn]_éct_s in India, especially in NCR, the key factor to sell
any dwellingfﬁnft is the delivery of completed house within the
agreed and ﬁ{amlsed timelines and that is the prime factor which
a consumer would consider while purchasing his/her dream
home. Respondent, therequre used this tool, which is directly
connected to emotions of gullible consumers, in its marketing
plan and always represented and warranted to the consumers
that their dream home will be delivered within the agreed
timelines and the consumer will not go through the hardship of
paying rent along-with the installments of home loan like in the
case of other builders in market.

That in December 2014, the complainant booked a dwelling unit

in the project of the respondent/builder named above for a total

Page 5 of 24




Vi

VL.

HARERA
GURUGRAM : Complaint No. 841 of 2020

1B

sale consideration of Rs,19,28,500/- for paying a sum of
Rs.14,92,179/- under the Affordable Group Housing Policy, 2013.
After draw of lots the complainant being successful was allotted,
unit bearing no. 0904, 9* floor, I tower/block- 5, having carpet
area of 473 sq. ft. for a total sale consideration of Rs.19,28,500/-.
That in pursuant of the allotment a flat buyer's agreement dated
23.12.2015 was executed between the parties, with regard to the
allotted unit, I-_ _

That the cnmplainant sta‘rtedy making payments against the
allotted unit and paida 'sumljdfén amount of Rs. 14,92,179/-.

That the pnsﬁessinn of the allotted unit was to be offered to the
complainant within 4 years from the date of approvals of building
plans and daqe of environment clearance which ever being later.
That despite making payments, the respondent failed to complete
the project and offer _pus'h;e_ﬁ_sf;:m. of the allotted unit to the
cnmplainantf[ y ?:he due date.

That there ls deficiency in t'hei service of the respondent and
hence the complainant withdraw from the project and seeking
refund of the amount deposited with the respondent besides

interest and compensation.

Relief sought by the complainant:

The complainant has sought following relief(s).
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i. Refund of Rs.14,92,179/- in terms of section 18(1)(a) of the

Act, 2016 read with rule 15 of the rules 2017.
ii. Award interest on Rs.17,92,179/- @24% from the date of

payment.

iii. To pay Rs.25,000/- towards mental harassment and agony
caused by the respondent.

iv. To pay litigation charges of Rs.1,00,000/-

On the date of hearing, the Authority explained to the

respondent/promoter about the contravention as alleged to have been

committed in relation to sectinnll}[é] (a) of the Act to plead guilty or

inot to plead guilty. i

Reply by the respondent .

The respondent contested the complaint on the following grounds: -

i. Thaton 04.[}:?.'2“01-5, the complainant in the presence of officials of
DGTCP/DC vide draw was allotted apartment bearing no.
R034T500904 /00904, 9% floor, in tower- 5, having a carpet area
of 473 sq. ft. for a total sale consideration of Rs.19,28,500/-,

li. That consequentially, afte;r fully understanding the various

contractual ‘?stipulat'ions and payment plans for the said

apartment, the complainant executed the flat buyer agreement

dated 23.12.2015.

ifii. In the interregnum, the pandemic of Covid 19 has gripped the

entire nation since March of 2020. The Government of India has

itself categorized the said event as a ‘Force Majeure’ condition,
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i

which automatically extends the timeline of handing over
possession of the apartment to the complainant.

That the construction of the project is in full swing, and the delay
if at all, has been due to the Government-imposed lockdowns
which stalled any sort of construction activity. Till date, there are
several embargos qua construction at full operational level. Such
as various orders passed by quasi-judicial authorities. Stopping
construction activities, déﬁﬁ@ﬁnatiﬂns, orders of the Hon'ble
Supreme Court banning tdfﬁﬁrﬁction activities due to pollution
etc.

That the complainant has not come with clean hands before this
authority and has suppressied the true and material facts from
this authority. It would be apposite to note that the complainant
is a mere speculative inva'is_tq_r.whn has no interest in taking
possession of the apartment. >

That the enafrtm'em; of Real Estate (Regulation and Development)
Act, 2016 is to provide housing facilities with modern
development infrastructure and amenities to the allottees and to
protect the interest of allottees in the real estate market sector.
The main intention of the respondent is just to complect the
project within stipulated time submitted before this authority.
According to the terms of the builder buyer agreement also it is

mentioned that all the amount of delay possession will be
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ii.

completely paid/adjusted to the complainant at the time final
settlement on slab of offer of possession. The project is ongoing
project and construction is going on.

That the respondent further submitted that the Central
Government has also decided to help bonafide builders to
complete the stalled projects which are not constructed due to
scarcity of funds. The Central Government announced Rs.25,000
Crore to help the bnnaﬂde buih;lers for completing the stalled/
unconstructed pro]ects and deiiver the homes to the homebuyers.
It is submitted that the respuntbnt/ promoter, being a bonafide
builder, has élsu applied. for r.éa.lty stress funds for its Gurgaon
based prujet:;t_s.

That compounding all these extraneous considerations, the
Hon'ble Supreme Court vide order dated 04.11.2019, imposed a
blanket stay on all construction activity in the Delhi- NCR region.
It would be&-’anpns{tg to_note that the ‘Basera’ project of the
respondent was .und!er fl:'le!l- ambit of the stay order, and
accurdinglyf'!thﬁr.e was next to no construction activity for a
considerable period. It is pertinent to note that similar stay orders
have been passed during winter period in the preceding years as
well, i.e, 2017-2018 and 2018-2019. Further, a complete ban on
construction activity at site invariably results in a long-term halt

in construction activities. As with a complete ban the concerned
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labor was let off and they travelled to their native villages or look
for work in other states, the resumption of work at site became a
slow process and a steady pace of construction as realized after
long period of time.

x. The respondent has further submitted that graded response
action plan targeting key sources of pollution has been
implemented during the winters of 2017-18 and 2018-19, These
short-term measures during smog episodes include shutting
down power plant, industrial units, ban on construction, ban on
brick kilns, action on ‘waste burning and construction,
mechanized _éle:aning of road dust, etc. This also includes limited
application 1fnd;l and-even scheme.

x. That the panfle.mic uf’ cmrid;-I‘E has had devastating effect on the

world-wide eﬂunﬁm}r guwevar, unlike the agricultural and

tertiary sector, the mﬂustriél sector has been severally hit by the
pandemic. The real estate sector is primarily dependent on its
labour force and consequentially the speed of construction. Due
to government-imposed lockdowns, there has been a complete
stoppage on all construction activities in the NCR Area till July

2020. In fact, the entire labour force employed by the respondent

were forced to return to their hometowns, leaving a severe

paucity of labour. Till date, there is shortage of labour, and as

such, the respondent has not been able to employ the requisite
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i

labour necessary for completion of its projects. The Hon’ble
Supreme Court in the seminal case of Gajendra Sharma v. UOI &
Ors, as well Credai MCHI & Anr. V., UOI & Ors has taken
cognizance of the devastating conditions of the real estate sector
and has directed the UOI to come up with a comprehensive sector
specific policy for the real estate sector. In view of the same, that
the pandemic is clearly a ‘force majeure’ event, which
automatically extends thetl,meiine for handing over of possession
of the apartment. | 1H“?

That as per admission .af th:e.t:hmplhinant, he wants to cancel the
booking for his own reasons, and not on the basis of any
deficiency in;senrice, or delay construction by the respondent.
Cancellation ?f the booking is governed by the clause 2.3 of the
buyer’s agreement, whereby the respondent is contractually
entitled to forfeit the furféiiaj:lh amount as per terms of the
agreement ﬁul;’ affordable group housing policy. Therefore,
without prejpdi_'telltn the fact that the complainant would be in
brazen breach of the agreement, in the event that this authority
grant the relief so claimed, the respondent is not mandated to
refund any monies with interest.

That the project is an ongoing project and orders of refund at a
time when the real estate sector is at its lowest point, would

severally prejudice the development of the project which in turn
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would lead to transfer of funds which are necessary for timely
completion of the project. That any refund order at this stage
would severally prejudice the interest of the other allottees of the
project as the diversion of funds would severally impact the
project development. Thus, no order of refund may be passed by
this authority in lieu of the present prevailing economic crisis and
to safeguard the interest of the other allottees at large.

ji. That the complainant cannot unilaterally cancel/withdraw from
the affordable group huumﬂgpi*a}act at a late stage as the same
would fly in the face :nf'nﬁﬁ}emﬁs judicial pronouncements as
well as the sl?étutury schém;e é,-s_-?‘mposed under the Act of 2016.
Copies of all the relevant documents have been filed and placed on the
record. Their autﬁentidty is not in dispute. Hence, the complaint can
be decided on the basis of these undisputed documents and
submissions made by the parties.

The application filed in the form CAQ with the adjudicating officer and
pn being transferypdk tn. l;ht; authqriiy' in view of the judgement quoted
above, the issue before authority is whether the authority should
proceed further without seeking fresh application in the form CRA for
cases of refund along with prescribed interest in case allottee wishes
to withdraw from the project on failure of the promoter to give
possession as per agreement for sale. It has been deliberated in the

proceedings dated 10.5.2022 in CR No. 3688/2021 titled Harish Goel
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Versus Adani M2K Projects LLP and it is observed that there is no
material difference in the contents of the forms and the different
headings whether it is filed before the adjudicating officer or the
authority.

Keeping in view the judgement of Hon'ble Supreme Court in case titled

as M /s Newtech Promoters and Developers Pvt Ltd Versus State of U.P.

10.

nd Ors. (Supra), the authority is proceeding further in the matter
here allottee wishes to withdraw ﬁjom the project and the promoter
as failed to give possession of the unit as per agreement for sale
rrespective of the fact whether application has been made in form
AO/CRA. Both |t_he parties proceeded further in the matter
ccordingly. The Hon'ble Supreme Court in case of Varun Pahwa v/s
enu Chaudhary, Civil dppeal no, 2431 of 2019 decided on 01.03.2019
as ruled that pmeedur?s are i‘lami made in the administration of
ustice and a party shnuli&i not *ﬁuffér injustice merely due to some
istake or nagliglénce or technicalities. Accordingly, the authority is
roceeding furtheL' to decide the matter based on the facts mentioned
n the complaint and the reply received from the respondent and
ubmissions made by both the parties during the proceedings.
urisdiction of the authority
he authority has complete territorial and subject matter jurisdiction

o adjudicate the present complaint for the reasons given below.

| Territorial jurisdiction
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. JAs per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by

Town and Country Planning Department, Haryana the jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall be entire
(Gurugram district for all purposes. In the present case, the project in
question is situated within the planning area of Gurugram district.
Therefore, this authority has complete territorial jurisdiction to deal
with the present complaint. |

E.II Suh]ect—matter]urisdicﬂqn

Section 11(4)(a) of the &ct ZD-I.ﬁ-j;rﬁwdes that the promoter shall be
responsible to the aﬂoﬁe,e as |'.lé’!'1 @!‘Eement for sale. Section 11(4)(a)
lis reproduced as I.'Jereunder

Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions pf this Act or the rules and regulations made
thereunder or to the all ottees. s per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance

of all the a ents, plots.or bmidqr&s, as the case may be, to the
allottees, or Ee. common areas to thd: association of allottees or

the competent authority, as the caseimay be;

Section 34-Functions of the Authority:

34(f) of rhetﬂct provides to ensure compliance aof the obligatipns

cast upon the promoters, the allottees and the real estate agents

under this Act and the rules and regulations made thereunder. |

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.
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Further, the authority has no hitch in proceeding with the complaint
and to grant a relief of refund in the present matter in view of the
judgement passed by the Hon'ble Apex Court in Newtech Promoters
and Developers Private Limited Vs State of U.P. and Ors. 2021-2022
(1) RCR (Civil), 357 and reiterated in case of M/s Sana Realtors
Private Limited & other Vs Union of India & others SLP (Civil) No.
13005 of 2020 decided on 12.05.2022wherein it has been laid down

as under:

“86. From the scheme of the Act.of which « detailed reference has
been made and taking note of power of adjudication delineated with
the regulatory authority and adjudicating officer, what finally culls
out is that although the Act indicates the distinct expressions like
‘refund’, ‘interest; ‘penalty” and ‘compensation’, @ conjoint reading
of Sections 18 and 19 clearly manifests that when it comes to refund
of the amount, and interest on the refund amount, or directing
payment afd "interest for delayed delivery of possession, or penaity
and interest therean, it is the regulatory authority which has the
power to examine and determine the outcome of a complaint. At the
same time, when it comes to a question of seeking the relief of
adjudging compensation and interest thereon under Sections 12, 14,
18 and 19, the adjudicating officer exclusively has the power to
determine, keeping in view the callective reading of Section 71 read
with Section 72 of the Act. if the adjudication under Sections 12, 14,
18 and 19 other than compensation as envisaged, if extended to the
adjudicating officer as prayed that, in our view, may intend to
expand the ambit and scope of the powers and functions of the
adjudicating officer under Section 71 and that would be against the
mandate of the Act 2016."

Hence, in view of the authoritative pronouncement of the Hon'ble
Supreme Court in the case mentioned above, the authority has the
jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

Findings on the objections raised by the respondent
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F.1 Objection regarding the project being delayed because of force majeure
circumstances and contending to invoke the force majeure clause.

rom the bare reading of the possession clause of the flat buyer

greement, it becomes very clear that the possession of the apartment
as to be delivered by 22.01.2020. The respondent in its reply
leaded the force majeure clause on the ground of Covid- 19. The High
ourt of Delhi in case no. O.M.P (I) (COMM.) No. 88/2020 & I.As.
696-3697/2020 title as M/S HALLIBURTON OFFSHORE SERVICES

NC VS VEDANTA LIMITED & ANR. 29.05.2020 it was held that the

Thus, this means
at the respond l t/promoter has to complete the construction of the
partment/building by. 22.01.2ﬁ20. It is clearly mentioned by the
espondent/promoter for the same project, in complaint no. 4341 of
021 (on page no. 73 of the reply) that only 42% of the physical
rogress has been completed in the project. The respondent/promoter
as not given any reasonable explanation as to why the construction of
he project is being delayed and why the possession has not been

ffered to the complainant/allottee by the promised/committed time.
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he lockdown due to pandemic in the country began on 25.03.2020.
0, the contention of the respondent/promoter to invoke the force
ajeure clause is to be rejected as it is a well settled law that “No one
an take benefit of own wrong”. Moreover, there is nothing on record
o show that the project is near completion, or the developer applied

or obtaining occupation certificate. Thus, in such a situation, the plea

B Objections regarding ﬁ& ,' m nant being investor.
he respondent has taken a sta nd that the complainant is investor and

ot consumer, them%&lﬁjiahz=.hﬂad to the protection of the Act
nd thereby not eﬂtﬁlad’ 'l;.o file the complaint under section 31 of the
ct. The respunderifa!sa subn:jtth that the preamble of the Act states
hat the Act is e ;G, rotect the interest of consumer of the real
state sector. Th? u{m' the fespondent is correct in
tating that the Act is a&acﬁeﬁ'i%pqam l:he interest of consumers of
he real estate Qpﬁmclpla of interpretation that
reamble is an mmlﬁzg e and states main aims & objects
f enacting a stal:i:lilae-_hulg at the 'same time preamble cannot be used to
efeat the enacting provisions of the Act. Furthermore, it is pertinent
o note that any aggrieved person can file a complaint against the
romoter if he contravenes or violates any provisions of the Act or
les or regulations made thereunder. Upon careful perusal of all the
erms and conditions of the apartment buyer’s agreement, it is

evealed that the complainant is buyer and has paid total price of
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5.14,92,179/-to the promoter towards purchase of an apartment in
he project of the promoter. At this stage, it is important to stress upon
e definition of term allottee under the Act, the same is reproduced
elow for ready reference:

“2(d) "allottee” in relation to a real estate project means the person to
whom a plot, apartment or building, as the case may be, has been
allotted, sold (whether as freehold or leasehold) or otherwise
transferred by the promoter, and includes the person who
subsequently acquires the said aﬂamem: through sale, transfer or
otherwise but does ;kgt'u nclide -a person to whom such plot,
apartment or building, ns' i€ .case may be, is given on rent;”

n view of above- mentinnerf- '.; on of "allottee" as well as all the

l'il. (.

erms and cnnditlons" Df the buyer § agreement cum provisional
llotment letter e;ecutzd quaen promoter and complainant, it is
rystal clear thathe is an alluttee[s] as the subject unit allotted to him
y the pmmnter.u ongept nq m.l:estur is nu‘t defined or referred in
he Act. As per thﬁ\d‘&q@mi' .en unﬂer secﬁun 2 of the Act, there
ill be “promoter” an‘]\qﬁ' t !H‘rgaq;hera ‘cannot be a party having a
tatus of "investor". The Mﬁa Real Estate Appellate Tribunal in
ts order dated z%niz&@ in appeal no. aooﬁdoooouumss? titled as

/s Srushti Sangam Dmiﬂpem Pvt. Ltd. Vs. Sarvapriya Leasing (P)
ts. And anr. has alsu held that the concept of investor is not defined
r referred in the Act. Thus, the contention of promoter that the
llottee being an investor is not entitled to protection of this Act also

tands rejected.

indings on the relief sought by the complainant.

Page 18 of 24




ﬂ HARERA
_. GURUGRAM Complaint No. 841 of 2020

G. 1

G.I1

Refund of Rs.14,92,179/- in terms of section 18(1)(a) of the Act,
2016 read with rule 15 of the rules 2017,

Award interest on Rs.17,92,179/- @24% from the date of
payment.

19. In the present complaint, the complainant intends to withdraw from

reproduced below for readyre ice.

the project and is seeking return of the amount paid by them in
respect of subject unit along with interest at the prescribed rate as

provided under section 18(1) of the Act. Section. 18(1) of the Act is

"Section 18: - Return of am mpensation

18(1). If the promoter fatls mﬂmp}ﬂe% unable to give possession

of an apartment, plot, ilding. 1d

(a) in accordan ? terms o r@'aqrumam for sale or, as the
case may be,jduly completed by the date specified therein; or

(b) due to di iance of !ir'.r business as a developer on account of
suspansmnrar‘rwocutfan of the registration under this Act or for
any ather redson,

he shall be Hﬁ?ﬂ on demand (o the allottees, in case the allottee

wishes to withdraw | fmm the project, without prejudice to any other

remedy available, to ruum the amount received by him in respect

of that nparﬁneﬁt(yﬁ? ‘bw[dfnj as the case may be, with interest

at such rate as ' be prescribed in this behalf including

compensation in the marmer as provided under this Act:

Provided that wbere an allottee 3"'" not Intend to withdraw from the

project, he shall be paid, y ﬁa : or every month of

delay, till the hand he po: ich rate as may be

prescribed.” = =§a (Emphas:s supplied)

F 4B I

20. As per clause 3.1 hﬁhe—!ﬂ:lékmé é‘ppli‘t:atiun form provides for handing

3.1

pver of possession and is reproduced below: -

Possession

Subject to force majeure circumstances, intervention of Statutory
Authorities, receipt of occupation certificate and Allottee/Buyer
having timely complied with all its obligations, formalities, or
decumentation, as prescribed by the Developer and not being in
default under any part hereof and Flat Buyer's Agreement, including
but not limited to the timely payment of installments of the other
charges as per payment plan, Stamp Duty and registration charges,
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the Developers Proposes to offer possession of the said Flat to the
Allottee/Buyer within a period of 4 (four) years from the date of
approval of building plans or grant of environment clearance,
(hereinafter referred to as the “Commencement Date”) , whichever
is later”.

t the outset, it is relevant to comment on the preset possession clause

f the agreement wherein the possession has been subjected to all
inds of terms and conditions of this agreement and application, and
e complainant not being in default under any provisions of this
greement and mmpllancﬂ ?@i’ all provisions, formalities and
ocumentation as prescrlbed h; the promoter. The drafting of this
lause and incnrpnral;itﬁ}mf Sﬂg‘l t:nndltluns are not only vague and

|,.|=

ncertain but so

'qgf}y"[uaﬁﬁdln [ﬁ,vnui‘ of the promoter and against
2
ﬁ‘ieifl a sm&e deﬁault by thee allottees in fulfilling

[ | ! E l

I 'y
a.ﬁ!‘ls rrple'mnt ﬁar the purpose of allottee

[
nd the cumm1MenW§$thhandfng over possession loses its

Ttib:j;etc. as p;escrlbed by the promoter

eaning. The mcur%aratlon ﬁf such clause in the buyer developer
greement by the promoter is ]uﬁt to evade the liability towards timely
elivery of suh]ec‘t uult ani}ﬂj?gﬂ the allottee of his right accruing
fter delay in possession. This is just to comment as to how the builder
as misused its dominant position and drafted such mischievous
lause in the agreement and the allottee is left with no option but to
ign on the dotted lines.

Admissibility of refund along with prescribed rate of interest: The

romplainant is seeking refund the amount paid by him along with

Page 20 of 24




URUGRAM Complaint No. 841 of 2020

nterest @ 24% per annum. However, the allottee intend to withdraw

om the project and are seeking refund of the amount paid by them in
espect of the subject unit with interest at prescribed rate as provided

nder rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section

18 and sub-section (4) and subsection (7) of section 19]

(1)  For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the 2 Bank of India highest marginal cost
of lending rate +2%:: Lgy ’ﬂ

Provided that i in case the Stat ,r_ Ban . dia marginal cost of lending rate
I-be replaced.by such benchmark lending rates
2 m [from time to time for lending to the

hiﬁl}iﬂmbnrdiﬂa;e legislation under the

which the State Ban

general public, |
he legislature in Fs\@

23.

rovision of rule {ﬂuf the rules, has. determined the prescribed rate of

terest. The ratﬁf-';uﬁ interest s determined by the legislature, is
; g B

2 i " nl‘pw%}'tg ;a}ward the interest, it will

'.

nsure uniform pra

= REGV
onsequently, as per we "ihe State Bank of India ie,

HARSE ]H"E"*te (in short, MCLR) as

n date i.e, 31. [}5"2032 Js‘ '.1.5(3%' Accordingly, the prescribed rate of

terest will be margmai cost of lending rate +2% i.e., 9.50%.

24.

25. On consideration of the circumstances, the documents, submissions
nd based on the findings of the authority regarding contraventions as
er provisions of rule 28(1), the authority is satisfied that the

tespondent is in contravention of the provisions of the Act. By virtue of

¢lause 3.1 of the agreement executed between the parties on
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3.12.2015, the possession of the subject apartment was to be
elivered within stipulated time within 4 years from the date of
pproval of building plan i.e. (19.12.2014) or grant of environment
learance i.e. (22.01.2016) whichever is later. Therefore, the due date
f handing over possession is calculated by the receipt of environment
learance dated 22.01.2016 which comes out to be 22,01.2020. that

he complainant has placed an-a{ﬂdavit dated 10.07.2019 on page 36

f the complaint wherﬂhy, Lie'ﬁimendered his unit due to some

hat the respondent aﬁerllj:o.nm!q:ﬁ_qn of the project has applied for an
ccupation cerﬁﬁ. ﬁeﬁ jE'isith"‘e ?q:}siqn_inf the respondent that
nly 42% of the pr ru [Df- thg project is complete. The
uthority nbsenre‘s th ere on;dént"is'l not in a position to complete
e project in foreseeable future. Therefore, the authority finds it to be
t case for allowing refund in favour of the complainant. In view of the
bove-mentioned fact, the allottees intend to withdraw from the
Irnject and are well within their right to do the same in view of section

18(1) of the Act, 2016. Further, the authority has no hitch in
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27,
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roceeding further and to grant a relief in the present matter in view
f the recent judgement Newtech Promoters and Developers Private
imited Vs State of U.P. and Ors.”

ccordingly, the non-compliance of the mandate contained in section
1(4)(a) read with section 18(1) of the Act on the part of the
respondent is established. As such, the complainant is entitled to
refund the entire amount pa]d;&hy them at the prescribed rate of

nterest i.e., @ 9.50% p.a. from 4 of payment of each sum till its

i

ns of section 18(1) of the Act read

ctual realization as pt;p-pf’d%t;:

E
ith rule 15 of the rtﬂeﬁ, Zﬂ'f'?

Il To pay Rs.qs,m}ﬂf towards mental harassment and agony caused by

the respnnﬂiit.
AV. To pay li on charges of 1,00,000/-.
he complainan \.j;lx thie ﬁﬂrg;iﬂ relief is seeking relief w.r.t

ompensation, th\bd%\%danémmrtw‘f«fﬂdfa in case titled as M/s

ewtech Pmmaters‘}n@rzw Ltd. V/s State of UP & Ors.
Supra), has hel is; @tttled tn claim compensation
nder sections I}T A& se\!rtiﬁn 19 Which is to be decided by the
djudicating ufﬁcer a; per semnn 71 and the quantum of
ompensation shall be adjudged by the adjudicating officer having due
gard to the factors mentioned in section 72. Therefore, the
omplainant is advised to approach the adjudicating officer for seeking

ompensation.

irections of the authority
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28,

29,
30.
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Hence, the authority hereby passes this order and issues the following

in

ii.

Date

directions under section 37 of the Act to ensure compliance of
pbligations cast upon the promoter as per the function entrusted to

the authority under section 34(f):

The respondent/promoter is directed to refund the amount ie,
Rs.14,92,179/-received by them from the complainant along with
interest at the rate of 950% per annum from the date
surrender/withdrawn ufal_i&tment till the actual date of refund of
the deposited amuunt.

A period of 9[1 days is gwen to the respondent to comply with the
directions givpu in this urder and failing which legal

mnsequenc?s_.wquld_[follpw.-

i |

Complaint stands ldlspu“sgd of.
File be consigned to regpstry

Vi~ W
[Vijay ml) - (Dr. K.K. Khandelwal)

Member Chairman
Haryana Real Estateé Regulatory Authority, Gurugram

d: 31.05.2022
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