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1. The present complaint dated 26.12.2019 has been filed by the
complainants/allottees under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in

short, the Rules) for violation of section 11(4)(a) of the Act wherein it

is inter alia prescribed that the promoter shall be responsible for all
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functions under the provision of the

Act or the Rules and regulations made there under or to the allottees as

per the agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by

the complainants, date of proposed handing over the possession, delay

period, if any, have been detailed

i the following tabular form:

S. N.
1. Trinity”, Sector 84,
2. Project am 2.281 acres
3. Nature o&;ﬁ'cprn}ect Commercial f::qluny
4. DTCP lice ZdrnfEMSﬁﬁt&d 17.05.2013 valid up
validity sﬂil N = -ﬁ,_’mig
5 Name ofllcensee -4 ‘,’.SlLJBhnnp Singh and Others
6 RERA Eﬁm Reg ed %ide no. 24 of 2017
registere dated 25.07.2017
?. RERA regjstratmn valid | For a period commencing from
up to | 25.07.2017 to 5 years from the date
revised Environment Clearance
8. Date of environment | 17.10.2014
Clearance [as per obtained by planning branch]
% Shop no. | 151A, first floor,
(Page no. 19 of the complaint)
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10.

Unit area admeasuring

249 sq. ft.
(Page no. 19 of the complaint)

Date of execution of

11. Not executed !
agreement to sell - |
Raheja Trinity
12. | Allotment letter Not annexed
13. |Date  of  booking|02.06.2016
application form {9¢ Ij?age no. 20 of the complaint]
" %5 S - Al
B
14. 34. The company shm'! eqdeamur to

i mﬁ&tspace of the appﬂcant{s}f

i! r’T’\.‘

| and reasons beyond the cn_hr.ra! of the
- .| company. The company on obtaining

ing gﬂquee(s ) within 36 months

[: te of execution of
ent 3 sell or mncﬁnn of
bl#lding plans and ehvfrnnment
clearances - whichever is later butl
subject to force majeure, crrcumsmnces

2 eertff‘ cate for occupatfnn and use by the
ent autho rmes shall hL‘l nd over the

ommerc space | to the
lic nlt.'{sym;gndmg aﬂ‘c*ttee(s} for
s/heér occupation and use and subject to
the applicant(s)/ m!:endfng allottee(s)
having complied with all terms and
conditions of the agreement to sell. In the
event of his/her failure to tq'ke over and |
/or occupy and use the shop/commercial |
space provisionally and/or finally
allotted within thirty (30) days from the
date of intimation in wrf"n'ng by the
company, them the same .shaH lie at
his/her risk and casr. and the
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applicant(s)/intending allottee(s) shall
be liable to pay compensation @Rs.5/- sq.
ft. of the gross salable area per month as
holding charges for the entire period of
such delay......... g

(Page no. 26 of the complaint)

15.

Due date of possession

-5,

=

k “_93,95 2016 in the absence of BBA]

02.06.2019

[Calculated on the basis of the date of
booking  application form e,

",_ "('_Page 7 of the amended uCRA dated |
q 2.5 03.2022) |

._-‘ 5
124,47,670/-

| Rs 5,94 9&4;,!

e
16. | Total sale consideratig
| o
i t;‘f £
/P :f";q
s i y
17. | Amount pa !
complainants
18, | Occupatio
[Compleurm :
19. | Offer of pg
20. | Delay in

of this\. ar‘der-

the poss sion till dﬂte ;
Let,

10.05.2022
|

B. Facts of the cumplalnt

3. The cumplainantsihave made the following submissions: -

That on th#r- basis of advertisement in the Times pf India &

infnrmatiun‘ provided by the representative of Ni;’s Raheja
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Developers Limited, the complainants applied for a shop in the

commercial project, of respondent namely “Raheja Trinity" at
sector-84, Gurugram (Haryana) in June 2016. Since the home was
in proximity of the project, so the complainants found it suitable
for them long terms planning post retirement period.

II. That the complainants made payment of Rs.2,37,962/- on
15.06.2016 & Rs.3,56,94_2,1.- on 08.08.2016, against a total sale

consideration of Rs. 24??{;;.‘: 1. e., 25% of the basic sale price.

Even after, one 1.;}; '.'1 L. | pa;{ment to the respondent, the
‘ %@ uh}eet shop.
B O
. That after /one/and half year o prTent the respondent
/promote aﬁe{‘ed ;he’ﬁl‘ qﬁe %hu"p tri ahﬁled from one side &

,- 3]
as not accapté:le to them. The developer could not

/promoter di

therefore,
offer other shop tasp,er apL]icauun There was no construction
work in thelprﬂlﬂﬁm Iuig tjme & only excavation work was
] ?n vﬁork}ven till date.

he cu n |

ants re uested tu refund the advance

done. Ther

V. Therefore,
amount pa by ‘théhiﬁago E— ﬁi‘interestas per the terms of the
application form.

V. Thata period of one year has already expired in Jun 2017. Despite
various commitments to refund the advance deposit of
Rs.5,94,904/-, the respondent/builder, has failed to pay back the
said amount.

C. Relief sought by the complainants:
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The complainants have sought following relief(s).

I. The respondent has failed to give possession of the allotted shop
wish to withdraw from the project and without pre-judice to any
other remedy available seek return of the amount received by the
promoter in respect of the allotted unit with interest at the
prescribed rate.

II. Compensation of Rs.5 00,000{- on account of financial risk,
__ssment and mental disturbance

caused due to actmnsjomjsﬁ;%s*hy the respondent.

Despite due service and pumhg in appearance through AR, the

hardship, mental agun?*

respondent cumpany faﬂed to file anywntten reply and giving several

e same led to striklng off lts defence

Copies of all the eigwant dncilm tq have been filed and placed on the
record. Their aut }ﬂ:l&;tyts rql;tl dispute. Hence, the complaint can be
decided on the bas\i’s gl“un Lputéﬁ dncﬁments and submissions
made by the cumplaina\h TE "?F'" N

Jurisdiction uft gutharity

The authority hasl_ cumpl_ete terrjturial and subject matter jurisdiction
to adjudicate the !;aresenf cm'r'rplajint-fﬁr the reasons given below.

D.1  Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, Haryana the jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram district for all purposes. The project in question is situated
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within the planning area of Gurugram district. Therefore, this authority

has complete territorial jurisdiction to deal with the present complaint.

D.Il  Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:
Section 11

(4) The pramatei" shall- ‘“r"'f

: ¢ 0  the zqﬂes and regufanans made
oS as p ',.- rl;h# aﬁraement for sale, or ta the
case | J,ff.lH the conveyance nf all

authority, rﬁe case may be;
Section SJ-J"wcgians pf the Authority:

34(f) of the -Qmwdek to ensure compliance of the obligations cast
upon the promot allottees and the real iestate agents under
this Act and rhemfea regulations made thereunder.
So, in view of the provisions of the Act quoted above, the authority has

'S REV=

complete ]urlsdigrtir;;n :‘.n %ecjf:li the pumglamt regarding non-
compliance of ublf@gafiut;sLhy ﬂlélp:pmoter leaving aside compensation
which is to be dmded by the adjudicatmg nfﬁcer if pursued by the
complainants at a;;er‘;ta;gé. i

Further, the authority has no hitch in proceeding with the complaint
and to grant a relief of refund in the present matter in view of the
judgement passed by the Hon'ble Apex Court in Newtech Promoters
and Developers Private Limited Vs State of U.P. and Ors." and

followed in case of Ramprastha Promoter and Developers Pvt. Ltd.
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2, GURUGRAM Complaint No. 6633 of 2019
Versus Union of India and others dated 13.01.2022 in CWP bearing

no. 6688 of 2021 wherein it has been laid down as under:

“86. From the scheme of the Act of which a detailed reference has
been made and taking note of power of adjudication delineated with
the regulatory authority and adjudicating officer, what finally culls
out is that although the Act indicates the distinct expressions| like
‘refund’, ‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading of
Sections 18 and 19 clearly manifests that when it comes to refund of
the amount, and interest on the refund amount, or directing payment
of interest for delayed delivery of possession, or penalty and interest
thereon, it is the regulatory authority which has the power to
examine and determine the outcome of a complaint. At the same time,
when it comes to a quesnr.y] *‘-ﬂf seeking the relief of adjudging

compensation and intere der Sections 12, 14, 18 and 15,
the aa}un*ma#mg officer e:r:{ vel /“has the power to determine,
keeping in view th ctive t?{ng{f Section 71 read with Section

72 of the Act, ffh&:m;i}ﬂﬂfca under Sections 12, 14, 18 and 19
other than rqnpeﬁsat?og_ ggmsaye& )if. extended to  the

adjudicatingofficer as prayed that, in our view, may intend to expand
the ambit a e of the powers and un&mns of the adjudicating
officer und E ion 71-and that would be against the mandate of
the Act 201 d | | 1

— "

Hence, in view of the authoritative pronouncement of the Hon'ble
Supreme Court in the case mentioned above, the authority has the

jurisdiction to entertain a cumplmnt seeking refund of the amount and

interest on the reﬁmlﬂ am@rﬁ. 4 1

Findings on the (el.lff su;l,g?lit By mﬁmmjlﬂmnm

E. 1 To direct rl:lwr respnndent to refund the amount with 18%
interest in favour of the complainant in respect of the aforesaid
commercial project.

In the present complaint, the complainants intend to withdraw from the

project and are seeking return of the amount paid by them in respect of

subject unit along with interest at the prescribed rate as provided under

section 18(1) of the Act. Sec. 18(1) of the Act is reproduced below for

ready reference.
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“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of

an apartment, plot, or building.-

(@) in accordance with the terms of the agreement for sale or, as the case
may be, duly completed by the date specified therein; or

(b) due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for any
other reason,

he shall be liable on demand to the allottees, in case the allattee

wishes to withdraw from the project, without prejudice to any other

remedy available, to return the amount received by him in respect

of that apartment, plot, building, as the case may be, with interest

at such rate as may be prescribed in this behalf including

compensation in the manner: Fﬁﬂﬁdﬁdﬂﬂ' under this Act:

Provided that where an allottee does hor intend to withdraw from the

project, he shall be paid, by ,’,---;-.ur_a

delay, till the handing av’g; of the passe

prescribed.” ” '

(Emphasis supplied)

14. Further, clause 34 Ff thE bnuking applicaunn form provides for handing

over of possessm@--arngf is reprnduce_q below:

e thﬁ nstruction of the
p i {#jf.tn nding allottee(s)
onths from the expcyﬂgd agreement to sell
or sanction of building plans an aq'v#onmem clearances
whichever is later but Sub, ﬁ»‘m ma;eﬁre, circumstances and
reasons beyond the f-the company. The company on
obtaining rerﬁcare or-accupation and use by the competent
authorities op/commercial space to| the
Applicant(s %ﬂ é{ﬂrﬁhm’hﬂr occupation and use
and subject|to tﬁe )/ intending allottee(s) having
complied with-all terms mm’ conditions of the agreement to sell. In
the event aﬂhmfﬁe‘r [failure to take over and for occupy and use the
shapfcammei‘mm‘ space provisionally and/or finally allotted within
thirty (30) days from the date of intimation in writing by| the
company, them the same shall lie at his/her risk and cost and the
applicant(s)/intending allottee(s) shall be liable to |pay
compensation @Rs.5/- sq. ft. of the gross salable area per month as
holding charges for the entire period of such delay................"
15. Atthe outset, it is relevant to comment on the preset possession clause

34. The company sht

of the agreement wherein the possession has been subjected to

providing necessary infrastructure specially road, sewer & water in the
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16.

HARERA

sector by the government, but subject to force majeure conditions or
any government/regulatory authority’s action, inaction or omission
and reason beyond the control of the seller. The drafting of this clause
and incorporation of such conditions are not only vague and uncertain
but so heavily loaded in favour of the promoter and against the allottee

that even a single default by the allottee in making payment as per the

plan may make the pussessmn clause irrelevant for the purpose of

s TRk

;. 1anding over possession loses its

h lQuse in the agreement to sell by

_r

A

the promoter is jus '@gaph!' E‘m lfy tnwards timely delivery of
subject unit and ﬁ ive t.he aﬁ' ﬁ‘; of hlsfnght accruing after delay

in possession.

st L?dﬂ’nﬂ as?ﬁ\h&@%e builder has misused

ion and draﬁ.’ed such a mischievous clause in the

his dominant posi

YA

agreement and the qllqttae 13 laft with no option but to sign on the
" J:";. .’ e

dotted lines.

Admissibility ufH ﬁ R’ Ibﬁd rate of interest: The
complainants are seeking refun e amuunt paid by them at the
prescribed rate ngmfetaét at b:é&c.cﬂ)b& rate hs&)rowded under rule 15

of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18

and sub-section (4) and subsection (7) of section 19

(1)  For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.:
Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
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17.

18.

19.
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benchmark lending rates which the State Bank of India may fix
from time to time for lending to the general public.
The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

Consequently, as per webglm af the State Bank of India ie.,
https://sbi.co.in, the margu%léq‘ﬁi@ﬂendmg rate (in short, MCLR) as
on date i.e, 10.05.2022 j,,s‘? ‘}#{ Arcu:dingly, the prescribed rate of
interest will be margln;I cost uf lendimgr&te +2% i.e., 9.40%,

On consideration @ae‘hrcumstancas. the documents submissions and
“‘\

>

based on the fin r ]gardmg cuntrav&nunns as per

provisions of rul satkﬁgd that the respondent

o u /

%,hr,t: By virtue of clause 34 of
. LN

the booking applicatio ~.&gy_n _%tuted between the parties on

02.06.2016, the %esﬂlﬂn ﬁf_;tha subjei:t uuit was to be delivered

is in contravention

within a period of 36 munths Pmm the date of execution of buyer’s
agreement whjch‘q:omes out to-be 02.06.2019. (Calculated on the basis
of the date of booking application form i.e., 02.06.2016 in the absence
of BBA). It is pertinent to mention over here that even after a passage of
more than 2 years and 11 months neither the construction is complete
nor the offer of possession of the allotted unit has been made to the
allottees by the builder. Further, the authority observes that the

respondent company failed to issue allotment letter and execute the
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buyer’s agreement. There is no document placed on record from which

it can be ascertained that whether the respondent has applied for
occupation certificate/part occupation certificate or what is the status
of construction of the project. In view of the above-mentioned facts, the
allottees intend to withdraw from the project and are well within their
right to do the same in view of section 18(1) of the Act, 2016. Further,

the authority has no hitch in pmce_eding further and to grant a relief in

Developers Privat ér}‘&}it&q{&ﬂ and Ors. 2021-2022(1),

Lz

qu@mﬂnn'ﬁ@gh Court of Punjab &

> .
mprashtfia Promoters and Developers Pvt Ltd Vs
Union of India Wﬂ Ors. in CWP No.6688 of 2021 decided on

04.03.2022, it was aﬁsqr.'ged iuju

“25. The unqual ﬁg&t of the W&}tree to seek refund referred
Under Sednan 18(1) a}“anﬂ-s‘eman 1 9(4) of the Act is not

depende any gonti puian thereof. It appears
that the ﬁn is right of refund
on demand as an un r.l t r{ghﬂ"b the allottee, if the

promaote Hs onof the apartment, plot or building
within nder the terms of the agreement
regardless of unfureseen events or stay orders of | the
Court/Tribunal, which is in either way not attributable ta the
allottee/home buyer, the promoter is under an obligation to
refund the amount on demand with interest at the rate prescribed
by the State Government including compensation in the manner
provided under the Act with the proviso that if the allottee does
not wish to withdraw from the project, he shall be entitled for
interest for the period of delay till handing over possession at the
rate prescribed.”
20. Accordingly, the non-compliance of the mandate contained in section

RCR (civil),357

Haryana in case

11(4)(a) read with section 18(1) of the Act on the part of the respondent

Page 12 of 14




HARERA
2 GURUGRAM Complaint No. 6633 of 2019

is established. Thus, the complainants are entitled to refund the entire

amount paid by them to the respondent at the prescribed rate of
interest i.e., @ 9.40% p.a. (the State Bank of India highest marginal cost
of lending rate (MCLR) applicable as on date +2%) as prescribed under
rule 15 of the Haryana Real Estate (Regulation and Development) Rules,
2017 from the date of each payment till the actual date of refund of the
amount within the timelines provided in rule 16 of the Haryana Rules
2017 ibid. B
[4-*" i

E.ll Compensation of RS.S,UH}UD&{- on account of financial risk,
hardship, mennigagunj h nt, and mental disturbance

caused due j.a famisﬁ_o?’sebythh respondent.
21. The complainant ﬁx’}w;ﬁ?ﬂ? relieffvrt litigation expenses.
Hon'ble Suprema‘ ﬂuErt of Indja m cwil appaal nos. 6745-6749 of 2021
I I~ | 9 |
titled as M/s aﬁmmm ap and Developers Pvt. Ltd. V/s State

of Up & Ors. (su a},)&% held. Ithat an a]!ottee is entitled to claim

compensation & lltlgaﬂ'nn tharge«s under sections 12,14,18 and section
19 which is to bede cled,;,by the aﬂ;udwaﬂng ucher as per section 71
and the quanturﬁ gf‘tnﬁ\p nsar%n & Iitigaﬂon expense shall be
adjudged by the adl;ldlgbting ulﬁcer having due regard to the factors
mentioned in section 72. The adjudicating officer has exclusive
jurisdiction to deal with the complaints in respect of compensation &
legal expenses. .Thf%refur._e, the complainants are advised to approach the
adjudicating ufﬁcéi; f;:u" séiekinﬁ the relief of litigation expenses.

Directions of the authority
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22. Hence, the authur'ip( hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per the function entrusted to the

authority under section 34(f):

i. The respondent/promoter is directed to refund the amount i.e.,
Rs.5,94,904 /-received by it from the complainants along with
interest at the rate of 9. 49%31 ﬁ.as prescribed under rule 15 of the

\:;-?-11.'" T -E*}

Haryana Real Estate (Re : % @ and Development) Rules, 2017

from the date of eﬂf{:a?meﬁt tﬂl the actual date of refund of the
F tﬂj . .

deposited amoﬂnﬁ
ii. A period of ‘_ﬁg@s is given-tn the resp{hdent to comply with the

directions ﬁ&nth order amdfmlmgwhithlegal consequences
\

23. Complaint stands dis

24. File be consigned to regis

o HAR

71 \ a8
(Vijay Kumar Goyal) . (Dr. K.K. Khandelwal)
Member | ' Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 10.05.2022
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