=2 GURUGRAM
BEFORE THE HARYANA REAL ESTATE REGULATORY

HARERA

Complaint No. 723 of 2020

AUTHORITY, GURUGRAM

Complaint no.

723 0of 2020

Date of filing complaint:

07.02.2020

1

First date of hearing;

25.03.2020

Date of decision

13.05.2022 |

Ajay Narain Gupta HUF
R/o0: H.no. 19, Bahubali Enclave, Karkar Dooma,
New Delhi

Complainant

Versus

TEIT
=]

M/s Vatika Limited ; '

R/o: 4t floor, Vatika, Tr[angle blnck A, Sushant
Lok, Gurgaon riS

M/s Vatika Seven g}éments Pvt Ltd

R/o: Flat no. 621}. 6" floot, Devika Taw&rs

APPEARANCE:

Sh. Harshit Batra (Ad) 'ucg_fg]

Sh. Venket Rao (Advocate)

Complainant

Respondents

Nehru Place, I'few l?elhrl 10019 Respondents
CORAM: =0
Dr. KK Khandelwal ] Chairman
Shri Vijay Kumar Guyﬁl Member

ORDER

The present complaint has been filed by the complainant/allottee

under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (in short, the Act) read with rule 29 of the Haryana Real

Estate (Regulation and Development) Rules, 2017 (in short, the

Rules) for violation of section 11(4)(a) of the Act wherein it is

inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of
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the Act or the rules and regulations made there under or to the

Complaint No. 723 of 2020

allottee as per the agreement for sale executed inter se.

A. Unit and project related details

2.

The particulars of the project, the details of sale consideration, the

amount paid by the complainant, date of proposed handing over

the possession and delay period, if any, have been detailed in the

following tabular form:

S.No. Heads - }ﬁfnrmaﬁun
1. | Project name and lucatiqg%f ﬁqmn Elements, Sector 894,
s ’T}ﬁrggnn Manesar, Haryana.
2. | Projectarea i _," 14‘_3?_3 acres
3. Nature of the project Gtaup h_}_)u_smg colony
4. | DTCP License 41 0f2013 dated 06.06.2013
and valid up to 05.06.2017
5. | Name of the licensee Strong Infrabuild Pvt. Ltd. &
Anr.
’ 6. RERA REg]StEl'Ed," not . M : 'T@d ide memo no. 281
registered | g -
|of é' id upto 31.03.2011
7. Unit no. &'52;-'6711 floor, building A3 (page
g s wy |BSofcamplaint)
8. | Unit measuﬁngﬁ{su&ﬁi ai’eas Q‘SZﬁ& 3
9. | Date of allotment N/A-
10. | Date of execution of builder | 35049015 (page 32 of
buyer agreement .
complaint)
11. | Addendum to builder buyer | 35 972015 (page 100 of
agreement :
complaint)
12. | Possession clause 13. Schedule for possession of
the said apartment
The Developer based on its
present plans and estimates and
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subject to all just exceptions ,

contemplates to complete
construction of the said
Building/said Apartment

within a period of 48 months
from the date of execution of
this Agreement unless there
shall be delay or there shall be

failure due to reasons
mentioned in Clauses 14 to 17 &
37 or due to failure of

.-Aliottee(s) to pay in time the
prfce of the said Apartment
along with all other charges and
dues in accordance with the
Schedule of Payments given in
Annexure-l or as per the|
demands  raised by the
Developer from time to time or
any failure on the part of the
Allntt_eeﬁé}_to-abide by any of
the terms or conditions of this
Agreement.

13.

Due date of possession

130:07.2019

14.

Total basic as
Too v By sy |
(annexure R3, page 104 of
reply)

Rs.1,10,78,135/-

Total sale consideration as
per SOA dated 25.05.2021
(annexure R3, page 104 of

reply)

Rs. 1,21,03,805/-

15.

Amount paid by the
complainant as per SOA
dated 25.05.2021 (annexure
R3, page 104 of reply)

Rs.35,27,581/-

16.

Occupation Certificate

Not received

17,

Offer of possession

Not offered
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18. |Delay in handing over | 2 years 9 months 13 days
L possession

B. Facts of the complaint:

3.

The complainant has submitted that it booked an apartment in the
project “Seven Elements” on 03.04.2013, details of being such-
unit no. 602, tower A3, Sector 89A, Gurugram, admeasuring super
area 1620 sq. ft. and accordingly paid an amount of Rs. 6,00,000/-.
As per the payment schedule and believing the respondents for
developing project on time, it madepayment of Rs. 28,90,893/-
from 19.07.2013 to 09.02.2015 tarWards the sale consideration of
the unit. After 2 years of booking ﬂf theﬂat on 30% July 2015, a
builder buyer agreement was execuﬁéﬁlmween the parties. As
per clause 13 of the agreeme;&hthe pussessian of the unit was to
be handed over to the complainant withm 48 months from the
date of execution of the said agreement. Therefore, the due date of
handing over of possession as per the agreement was fixed as
29.07.2019. |

It is further submitted that an addendum to the agreement was
executed between the parties on '3'0.{1?:‘391-5 and whereby M/s
Vatika Seven Elements Private Limited- becgme the developer and
M/s Vatika Limited became cnnf‘rmmg‘ﬁarty to the agreement of
sale of the allotted unit. However, the respondents failed to
handover the possession or provide any compensation for delay
possession of the unit allotted to the complainant. The
respondents illegally offered flats for booking before the approval
of layout and building plans and which were sanctioned much

later from the date of the issue of the license. After persistent
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requests of the complainant, the agreement of sale was executed

on 30.07.2015. Thereafter, the complainant came to know that the
respondent no. 1 was issued a license no. 41 of 2013 on
06.06.2013 as per the website of the Department of Town and

Country Planning. Therefore, the booking of the unit was made

under a pre-launch scheme,

The complainant neither received any updates from the
respondents regarding status of the work nor about the date of
possession. The complainant believed the respondents and till
date, paid the amount of Rs. 34,90,893/- against the total price of
the flat. However, as per the payment schedule, the complainant
has paid more than the development work at the site. The
respondents have raised the demands without achieving the
particular stage of comstruction. The complainant has at all times
made payment a'gaips't.-_ the demand of the respondents and has
preferred to stop mﬁi‘er' payment due to the fact that the project
was far from being completed and he cannot be expected to keep

transferring lakhs of amount to the respondents.

The complainant raised his concern before the respondents
several of times. Though the complainant was always ready and
willing to pay the due instalments if there is sustainable progress
in the project. The entire acts of the respondents are deliberate
and willful with the sole intention to cause monetary loss to the
complainant and extract money by making false promises thereby
amounting to deficiency of service for which they are liable to pay
compensation to him apart from refund of the entire amount

already paid along with interest. The complainant strongly
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believes that the method chosen by the respondents in duping it

clearly amounts to unfair trade practice for which they are liable

to be proceeded in accordance with law.

The complainant had béen continuously approaching the
respondents to inquire about of the progress at the site and
handing over the physical possession of the apartment at the
earliest for which he has invested his hard-earned money.
However, without considering 'the same, the respondents
deliberately and malafide m'aintaihﬁd:’.their silence and kept giving
lame assurances to him on every occasion on one pretext or
another that the construction would be completed at the earliest
and possession would be handed over tothe complainant shortly
but with no positive results, resulting into filing this complaint
seeking refund as prayed above.

I. #
[ L

Relief sought by the complainant:
The complainant has sought fp‘_llem_ng‘ﬁﬁlféffs}:

i. Direct the respondents to refund the entire amount paid by the
complainant along with prescribed rate of interest from the

date of respective deposits till its actual realisation.

ii. Direct the respondents to pay the compensation of Rs.
10,00,000/- for causing mental agony, harassment to the

complainant.

iii. Direct the respondents to pay the compensation of Rs.
1,00,000/- towards legal costs.

Reply by respondents:
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Though while filing the complaint, the complainant added M/s
Vatika Seven Elements Private Limited & M/s Vatika Limited as
respondents being developer and confirming party respectively
on the basis of builder buyer agreement followed by addendum to
that agreement dated 30.07.2015 but written reply was filed by
M/s Vatika Seven Elements Private Limited on 03.07.2021, which
is also being treated as written reply to have been filed by M/s

Vatika Limited i.e, respondent no. 2.

The present complaint has been filed just to harass the
respondents. It is pertinent""ﬁfﬂﬁr—éhtion here that for the fair
adjudication of grtevance as alleged by the complainant, a detailed
deliberation by leadihg the evidence and' cross-examination is
required, Thus, only:the civil court has jurisdiction to deal with the
cases requiring detailed evidence for proper and fair adjudication,
if at all the contents of the complaint are taken to be correct and

true,

The project of the respondents was delayed due to the various
unforeseen circumstances beyond their control. It is submitted
that the project in quﬁshon has rmt’l::f:en abandoned nor there has
been any instance of misuse of the money collected in regard to
the project in question. All the allegations and averments of the
complainant are baseless and lack factual nexus. Further, it is
brought notice of the authority that the construction has been
stalled at the project site due to reasons beyond the control of the

respondents and the same are enumerated below:

(a) Unexpected introduction of a new National Highway
being NH 352 W (herein “NH 352 W") proposed to run
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(b)

through the project of respondents. Under this new
development, NH 352 W was initially supposed to be
developed as sector roads by Haryana Urban
Development Authority (HUDA) which took around 3
years in completing the land acquisition process.
Thereafter, the Haryana Government in alliance with the
Town and Country Planning Department in exercise of
powers vested under-Section 45 (1) of Gurugram
Metropolitan Develﬂpmmt ﬂuthnrlty Act, 2017 (GMDA
Act) vide its Notification ;ﬁated 11.04.2018 made the
transfer scheme: for u'ansfernng the properties falling
within the ambit uf NH 352 W acquired by the HUDA to
GMDA for development and construction of NH 352 W.
After that the GMDA vide its letter dated 08.09.2020 had
handed over the possession of said properties for
construction and deve{npment of NH 352 W to the
National Highway Aumonty of India (NHAI). Thus, it
shows that the cunstrumnn uj] NH 352 W is under
process resultmg in unwantaﬂ de[ay in completion of

project and handing over of possession of land.

Further, initially, when HUDA had acquired the sector
road and started its construction, an area by 4 to 5
meters was uplifted. Before start of the acquisition and
construction process, the respondents had already laid
down the services according to the earlier sector road
levels. However due to upliftment caused by the HUDA in

NH 352 W, the company has been constrained to raise
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and uplift the same within the project, which not only
resulted in deferment of construction of project but also

attracted towards the costing to the respondents.

(c)  Re-routing of high-tension lines passing through the land
resulting in inevitable change in the layout plans and

causing unnecessary delay in development,

(d) Direct impact on project due to policy of NILP and TOD
issued on 09.02.2016.

’-"‘f,.-
(¢) Additionally, imposition of several partial restrictions
e )
from time to-time prevented the respondents from
continuing construction work and ensuring fast

construction. Some of these partial restrictions are:

The Hon'ble National Green Tribunal (NGT)/Environment
Pollution Control Authority (EPCA) issued directives and
measures to cuuntél_"ﬂe_‘tariﬂratiqp in air quality in the Delhi-NCR
region, especially dut:i'ng winter mﬂﬂths

It is apparent from the facts of the present case that the main
purpose of the prEs _J t‘:féa-mpiajnt is to harass the respondents by
engaging and igniting frivolous issues with ulterior motives to
pressurize them. The present complaint is without any basis and
no cause of action has arisen till date in favour of the complainant
and against the respondents and hence the complaint deserves to

be dismissed.

Copies of all the relevant documents have been filed and placed on

record. Their authenticity is not in dispute. Hence, the complaint
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can be decided on the basis of these undisputed documents and

submission made by the parties.

E. Jurisdiction of the authority:

15. The plea of the respondents regarding rejection of complaint on
ground of jurisdiction stands rejected. The authority observes that
it has territorial as well as subject matter jurisdiction to adjudicate

the present complaint for the reasons given below.

E.1 Territorial jurisdiction

As per notification no. 1 jQZ/‘ZU’l‘?ﬂ‘CP dated 14.12.2017 issued
by Town and Country PIanmﬁgﬁegament the jurisdiction of
Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram District for all purpoese. with offices situated in
Gurugram. In the present case, the project m"qﬁestion is situated
within the planning area of Gurugram district. Therefore, this
authority has complete territorial ]urfsiiicﬁun to deal with the

present complaint.

E.1l Subject matter jurisdiction =~
| i H. ‘l“*i-'* i

Section 11(4)(a) of the Act; 2016 provides-that the promoter shall
be responsible to the allottee as per ai:gféé'meﬂt for sale. Section

11(4)(a) is reproduced as hereunder:
Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance of
all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or the
competent authority, as the case may be;
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Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

S0, in view of the provisions of the Act quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside
compensation which is to be decided by the adjudicating officer if
pursued by the complainant at a later stage.

Entitlement of the cumplalnaht for refund:

Direct the respondents to refund the entire amount paid by
the complainant along with prescribed rate of interest from
the date of respective deposits till its actual realisation.

The complainant was allotted the subject unit by the respondents
for a total sale cqnsjdemﬂun of Rs. 1,21,03,805/-. A buyer's
agreement followed b}' an addendum dated 30.07.2015 was
executed between thh,bﬁrﬁes. The due date of possession of the
subject unit was fixed as 48 months from the date of signing of
agreement which comes to 30.07.2019. After signing of flat
buyer's agreement, the complainant started depositing various
amounts against the allotted unit and paid a sum of Rs.
35,27,581/- as is evident from statement of account dated
25.05.2021. It is the case of complainant that since the
construction of project was not as per schedule of payment, so he
stopped making remaining amount due. Thus, keeping in view the
fact that the allottee-complainant whished to withdraw from the
project and is demanding return of the amount received by the

promoter in respect of the unit with interest on his failure to
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complete or inability to give possession of the unit in accordance

with the terms of agreement for sale or duly completed by the
date specified therein, the matter is covered under section 18(1)
of the Act of 2016.

The due date of possession as per agreement for sale as
mentioned in the table above is 30.07.2019 and there is delay of 2
years 9 months 13 days on the date of this order.

The occupation certificate of the project where the unit is situated
has still not been obtained by the ;-fespundent«promuters. The
authority is of the view that the ﬁlldttee cannot be expected to
wait endlessly for taking possession of the allotted unit and for
which he has paid a considerable amount towards the sale
consideration and as observed by Hon'ble Supreme Court of India
in Ireo Grace Realtech Pvt. Ltd, Vs. Abhishek Khanna & Ors.,
civil appeal no. 5785 of 2019, decided on 11.01.2021
! | V4

“.... The occupation certificate fsmot-available even as on date, which
clearly amounts to deficiency of service. The allottees cannot be made
to wait indefinitely for possession of the apartments allotteed to
them, nor can they be bound to take the apartments.in Phase 1 of the
project......"

Further in the judgement of the Hon'ble Supreme Court of India in
the case of Newtech Promoters and Developers Private Limited
Vs State of U.P. and Ors. 2021-2022(1), RCR (civil),357 and
followed by the Hon'ble High Court of Punjab & Haryana in case
Ramprashtha Promoters and Developers Pvt Ltd Vs Union of
India and Ors. in CWP No.6688 of 2021 decided on 04.03.2022, it

was observed as under:

25. The unqualified right of the allottee to seek refund referred
Under Section 18(1)(a) and Section 19(4) of the Act is not
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dependent on any contingencies or stipulations thereof. It appears
that the legislature has consciously provided this right of refund on
demand as an unconditional absolute right to the allottee, if the
promoter fails to give possession of the apartment, plot or building
within the time stipulated under the terms of the agreement
regardless of unforeseen events or stay orders of the
Court/Tribunal, which is in either way not attributable to the
allottee/home buyer, the promoter is under an obligation to refund
the amount on demand with interest at the rate prescribed by the
State Government including compensation in the manner provided
under the Act with the proviso that if the allottee does not wish to
withdraw from the project, he shall be entitled for interest for the
period of delay till handing over possession at the rate prescribed

The promoter is respunsibl’eﬂféﬁ_.’glrl,_ﬂfubligatinns, responsibilities,
and functions under tha»?]':irhvi;:rjii&;@dlf the Act of 2016, or the rules
and regulations mﬁdethereunder _';ur to the allottee as per
agreement for sglg‘fﬁnﬁer ég&ﬁﬁn -"'11[4]@]. The promoter has
failed to complete of unablée to give possession of the unit in
accordance with the terms of agreement for sale or duly
completed by the date specified therein. Accordingly, the
promoter is liable to the allottee, as he wishes to withdraw from
the project, without prejudice to any other remedy available, to
return the amount ';‘:;qui_yed by it in respect of the unit with
interest at such rate :-lls fna}?'he prescribed.

This is without p'réjadiée to any other remedy available to the
allottee including compensation for which he may file an
application for adjudging compensation with the adjudicating
officer under sections 71 & 72 read with section 31(1) of the Act
of 2016.

The authority hereby directs the promoters-developers to return

to the complainant the amount received by them ie, Rs.
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35,27,581/- with interest at the rate of 9.40% (the State Bank of

India highest marginal cost of lending rate (MCLR) applicable as
on date +2%) as prescribed under rule 15 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 from the date of
each payment till the actual date of refund of the amount within

the timelines provided in rule 16 of the Haryana Rules 2017 ibid.
F.Il Litigation expenses & compensation

The complainant is also seeking relief w.r.t. litigation expenses &
compensation. Hon'ble Supremii fCJl:aurt of India in civil appeal nos.
6745-6749 of 2021 titled as M/s Hewtech Promoters and
Developers Pvt. Ltd, V/s State of Up ﬁﬂm (supra), has held that
an allottee is entitled to claim compensation & litigation charges
under sections 12,14,18 and section 19 which is to be decided by
the adjudicating officer as per section 71 and the quantum of
compensation & litigation expense shall be adjudged by the
adjudicating officer having due regard to the factors mentioned in
section 72. The adjudicating officer has exclusive jurisdiction to
deal with the complaints'in feSpect of compensation & litigation
expenses. Therefore, the complainant ﬂ& .a*dﬁsed to approach the
adjudicating officer for seeking the relief of litigation expenses &

compensation.

Directions of the Authority:

Hence, the Authority hereby passes this order and issue the
following directions under section 37 of the Act to ensure

compliance of obligations cast upon the promoters as per the
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functions entrusted to the Authority under Section 34(f) of the Act
of 2016:

i. The respondents/promoters are directed to refund the amount
i.e, Rs. 35,27,581/-received by them from the complainant
along with interest at the rate of 9.40% p.a. as prescribed under
rule 15 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 from the date of each payment till
the actual date of refund of the deposited amount.

ii. A period of 90 days is given to the respondents to comply with
the directions given in this order and failing which legal

consequences would follow,
24. Complaint stands disposed of.

25. File be cunsigned}m;ﬂj‘e Registry,

PRI U A —

(Vijay Kumar Goyal) (Dr. KK Khandelwal)
Member Chairman
Haryana Real Estate Regulatory Authority, Gurugram
Dated: 13.05.2022
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