HARERA

wetn et GURUGRAM Complaint No. 2378 of 2021

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 2378 0f 2021 |
Date of filing complaint: | 11.06.2021
First date of hearing: 15.07.2021
Date of decision  : 13.05.2022

Rajeev Singla S/o0 Mr. Raj Kumar Singla
R/o0: H.no. 187, Urban Estate, Sector-7,
Kurukshetra, Haryana-1361 18 2) Complainant

Vm
ff‘-'i'f

1. M/s Vatika Limited

2. M/s Vatika Seven Elg,mﬁnt,s P Lrtd

Both Address : Vatika Triangle, 4t Floor, Sushant
Lok, Phase-l, Block A, Mebrauli-Gurugram Road,
Flat no. 621-A, 6 floor, Devika Towers, Nehru

Place, New Delhi-110019 Respondents

CORAM: \'¢

Dr. KK Khandelwal * * - . Chairman

Shri Vijay Kumar Guy;a_;["‘{f'?-’ 'E pel ' Member

APPEARANCE: -

Ms. Priyanka Aggaj;wi[ﬁtiﬁncate] : Complainant |

Sh. CK. Sharma (Advotate) " . |
| Sh. Dhruv Dutt Sharma {Aﬂvﬂate} Respondents |

ORDER

1. The present complaint has been filed by the complainant/allottee
under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (in short, the Act) read with rule 29 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the
Rules) for violation of section 11(4)(a) of the Act wherein it is

inter alia prescribed that the promoter shall be responsible for all
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obligations, responsibilities and functions under the provisions of

Complaint No. 2378 of 2021

the Act or the rules and regulations made there under or to the

allottees as per the agreement for sale executed inter se.

Unit and project related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over

the possession and delay period, if any, have been detailed in the

following tabular form:

' S.No. Heads iiift"i’ﬁmtinn

1. Project name and. ‘Seven E,‘E?hents Sector 89A,
location " —-;f‘J &i‘l@npq\ﬂ@asar Haryana.

2. Project area / R ETT ﬁacres \

3. | Nature of thelproject Grm:p-huusmggolpny

4. | DTCP License 41 0f 2013 dated 06.06.2013 and

_ valid up to 05.06.2017
5. | Name of the licensee Strong Infra'ﬁuild Pvt. Ltd. & Anr.
. REBJB; I:E]isteredj oA Registered. ﬂde memo no. 281 of
| RS 2017 valid upto 31.03.2011
7. Apartment no. _|.704, 7* floor, building A2 (page 23
| of complaint) |

8. | Apartment = measuring 16% b i =
(super area) . i

9. Date of allotment 01, Iﬂ E‘.ﬁﬂ fpage 19 of complaint)

10. | Date of execution of :

18.02.2015 20 of

builder buyer agreement ¢ (e 20 bk contpaiy)

11. | Addendum to builder | 35 939015 (page 91 of complaint)
buyer agreement

12. | Possession clause

13. Schedule for possession of the
said apartment

The Developer based on its present

plans and estimates and subject to
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all just exceptions , contemplates to
complete construction of the said
Building/said Apartment within a
period of 48 (Forty Eight) months
from the date of execution of this
Agreement unless there shall be
delay or there shall be failure due to
reasons mentioned in Clauses 14 to
17 & 37 or due to failure of
Allottee(s) to pay in time the price of
‘the ,sm‘d Apartment along with all
-mﬁ&&r charges and dues in
ac cordance with the Schedule of
[\Payments given in Annexure-1 or as
| per the demands raised by the
Developer from time to time or any
= “| failure on the part of the Allottee(s)

J to abide by any of the terms or

i pe ’|‘ econditions of this Agreement.
2 u 15

13.

Due date nf‘?gsksslm 18.02.2019 |

14.

Total basic ﬁiq_-éﬁ:& as | Rs.1,14,21,000/-
per SOAN' S |
13.07.2021 (
R5, page 109 of rep it e
Total sale consideration | Rs.1,24,46,670/-
as per SOA dated|

13.07.2021 (annexure
RS, page 109 of reply)

-

15;

Amount paid by the|Rs.1,09,51,372/-
complainant as per SOA
dated 13.07.2021
(annexure R5, page 109

of reply)

16.

Occupation Certificate Not received

17.

Offer of possession Not offered

18.

Delay in handing over | 3 years 2 months 25 days
possession

B. Facts of the complaint:
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The complainant has approached the respondents for booking a

residential apartment in the project "Seven elements” Sector-89A,
Gurugram. The initial booking amount of Rs. 6,00,000/- was paid
through cheque dated 03.04.2013. The complainant on
01.10.2013 was allotted the unit no. 704, 7 floor, tower-AZ,
admeasuring 1620 sq. ft. in the project being developed by the

respondents.

That the respondents to dupe the complainant in their nefarious
net even executed builder buyer agreement only on 18.02.2015,
followed by an addendum to bu’ilde‘r buyer agreement executed
between the parties to the dis';'tuté.ﬁt‘i..éﬂ;DB;ZﬂlS. just to create a
false belief that the project ‘shall be cﬁ}éﬁfefed in time bound
manner and in the garb of thls agraement, pgmstently raised
demands due to which tluey were able ﬁ eitl‘act huge amount of
money from the cnmplainant #."

The total cost of the said agavtmenﬁs ﬁ%l 24,46,670/-including
basic, EDC/IDC IFMS, corner PLC as-per account statement dated
01.08.2019. A sum of Rs 1;09,51,'3'7?2;’- was paid by the
complainant in time bound manner to the respondent till date and
only last instalment is remains to be:paid as per the payment

schedule.

That one-sided development agreement and inordinate delay in
possession has been one the core concerns of home buyers. The
terms of the agreement are non-negotiable and buyers even if
they do not agree to a term, there is no option of modifying it or

even deliberating it with the builder. This aspect has often been
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unfairly exploited by the builder vis-a-viz the buyers’ conditions.

The complainant was subjected to unethical trade practice as,
builder buyer agreement provides escalation cost, hidden charges
which was to be forcibly imposed on the buyer at the time
possession, the tactics and practice used by the builder being
biased, arbitrary & discriminatory in nature.

That as per construction status and absence of amenities, the
respondent would take more time to offer physical possession to
the complainant of allotted unit as many times, he visited the
office of respondents and réﬁﬂe’éﬁhg refund of amount along
interest and the huﬂder alwagm\giuen false assurances about
completion of unlb

That the camplaipa'nr,+made repeated request and wrote the letter
on dated 17.02. 29?1 tu them to refund the paid amount with an
interest on 18% p&r ahnum but he did not get any reply. The
builder in last 3 years, many time made false promises for
possession of apartment and current status of project still
desolated and raw after extracting more than 85% of the amount.
The builder breached the trust and agreement of sale. That as per
section 19 (6) of the Act. 2016, the complainant has fulfilled his
responsibility in regard to making the necessary payments in the
manner and within the time specified in the said agreement.
Therefore, the complainant herein is not in breach of any of its

terms of the agreement.

That keeping in view the snail pace of work at the construction

site and half-hearted promises of the respondents, and trick to
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extract more and more money from complainant pocket seems

bleak and that the same is evident of the irresponsible and
desultory attitude and conduct of the respondents consequently
injuring the interest of the buyers including the complainant who
has spent his entire hard earned savings in order to buy this home
and stands at a crossroads to nowhere. The inconsistent and
lethargic manner, in which the respondents conducted their
business and the lack of commitment in completing the project on
time, has caused the cnmp‘la‘i]ﬁnﬁgﬁé‘at financial and emotional
loss. ~~.15

That the respondents have failed to. fcdnip[ete the project and
obtain the occupancy certificate for unit, The complainant has
suffered a great financial loss, mental trauma and he had suffered
a great set back. Se, he withdraws from the project and seeking
refund of the amount deposited vﬁthithé_,-?fé;pnndents besides

. | VO

interest and compensation. .. 7 G/

A\
.1\.' .I"'

Relief sought by the complainant:..~
- e !
The complainant has sought following r@igsf[gj;?

i. Direct the respondents to refund the entire paid amount to the
complainant and consequently pay him an amount of
Rs.1,09,51,372/- with interest @ 18% per annum calculated
from the date of respective deposit till the date of actual

realization.

ii. Direct the respondents to pay Rs. 12,00,000/- as

damage/compensation to the complainant for subjecting him

Page 6 of 17



L2.

13.

14,

HARERA

b A GURUGRAM Complaint No. 2378 of 2021

to long period of mental harassment and agony and litigation
charges Rs.2,00,000/-.

Reply by respondents:

Though while filing the complaint, the complainant added M/s
Vatika Seven Elements Private Limited & M/s Vatika Limited as
respondents being developer and confirming party respectively
on the basis of builder buyer agreement dated 18.02.2015
followed by addendum to thag agreement dated 30.03.2015 but
written reply was filed by ‘Aﬁﬂ;&#ﬁﬁka Seven Elements Private
Limited on 15.07.2021, whlch- is also being treated as written
reply to have beerfﬁ‘leﬁ,.»hy M,fs 4i’ﬂﬁ]-ta Limited i.e., respondent

no.2

That at the outset, respondents humbly submits that each and
every averment and contention, as made/raised in the complaint,
unless specifically a.dmitteci be taken to have been categorically
denied by respondeﬁt ‘and may be read as travesty of facts. The
reliefs sought by the cur{yﬁamant appear to be on misconceived
and erroneous bamsi Hence, the complainant is estopped from
raising the pleas, as raised in respect thereof, besides the said

pleas being illegal, misconceived and erroneous.

That the complainant has miserably and willfully failed to make
payments in time or in accordance with the terms of the builder
buyer’s agreement. It is submitted that the complainant has
frustrated the terms and conditions of the builder buyer’s
agreement, which were the essence of the arrangement between

the parties and therefore, the complainant now cannot invoke a
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particular clause, and therefore, the complaint is not maintainable

and should be rejected at the threshold. That the complainant has
also misdirected in claiming refund on account of alleged delayed
offer for possession. It has been categorically agreed between the
parties that subject to the complainant having complied with all
the terms and conditions of the buyer's agreement and not being
in default under any of the provisions of the said agreement and
having complied with all provisions, formalities, documentation
etc., the developer cuntemplatgkxfofi:pmplete construction of the
said apartment within a pﬁ%ﬁ*
execution of the agreement uulmﬂtharﬁ' 5h§lll be delay due to force

majeure events and failure ui;aﬂutmé ?ﬁ\g;ijslp time the price of
the said apartment.

48 munths from the date of

Further, it had been also agreed and accepted that in case the
delay is due to the reasons beyond the control of the developer
then the developer shall be autumaﬁtaﬂ?-‘éﬁﬁtled to the extension
of time for delivery of pussess-ion'.-FhffEEe“i' the developer may also

suspend the project for su;ch period as iRy cu_;\s:der expedient.

In the present case, there has‘b;}én a dé due to various reasons
which were beyond the control of_j:he,ljgspandent and the same

are enumerated below: -

(a) Unexpected introduction of a new national highway being NH
352 W (herein “NH 352 W") proposed to run through the
project of the respondent. Under this new development NH

352 W was initially supposed to be developed as sector roads

Page 8 0f17




HARERA

b GURUGRAM Complaint No. 2378 of 2021

(b)

(c)

(d)

by Haryana Urban Development Authority which took around

3 years in completing the land acquisition process.

The Haryana Government in alliance with the Town and
Country Planning Department in exercise of power vested
under Section 45 (1) of Gurugram Metropolitan Development
Authority Act, 2017 (GMDA Act) vide its notification dated
11.04.2018 made the transfer scheme for transferring the
properties falling w1thm tkge..amblt of NH 352 W acquired by
the HUDA to GMDA for dﬂﬁéﬁpment and construction of NH
352 W. b,

.

The GMDA vide EIS'-lattEI‘ dated 08.09.2020 had handed over
the possession of said properties for construction and
development u’f NH 352 W to the National Highway Authority
of India (NHM)": This is showing that still the construction of
NH 352 W is Mnge: ?rncess resulﬁng in unwanted delay in
completion of pl‘a[ect.

Further, initially, when 'HtTBf:A had acquired the sector road
and started i‘ts&n;ism'uetmn, an area by 4 to 5 mtrs. was
uplifted. Before start of the acquisition and construction
process, the respondent had already laid down the services
according to the earlier sector road levels, however due to
upliftment caused by the HUDA in NH 352 W the company
has been constrained to raise and uplift the same within the
project, which not only result in deferment of construction of

project but also attract costing to the respondent.
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(e) Re-routing of High-Tension lines passing through the lands

resulting in inevitable change in the layout plans.

(f) Direct impact on project due to policy of NILP and TOD issued
on 09.02.2016.

(g) Various orders passed by Supreme Court/NGT/EPCA

regarding ban on construction activities.

Due to outbreak of Covid 19, real estate sectors have been majorly

impacted which has hampered ggiai;unstruction of the project.

That it is not disputed that du:é to t'he outbreak of covid 19, the
entire world went into lockdown 'agd all the construction
activities were halted and nn‘_te{bnrgﬁs hﬁ‘eﬁyailable In fact, all
the developers are still facing hardship becaqse*of acute shortage
of laborer's and ﬁ?en the rera Gurugram Jaas vide order dated
26.05.2020 declared the covid 19 és a{ca}agﬂty under the force
majeure clause and therefore there muﬁﬁt‘be said to be any delay
in delivering the possession by the respondent.

That the project “seven elements" hasibeen registered with the
authority vide registration no. 281 of 2017. That due to the
various reasons and not limited tu ,dg&}' on the part of the
allottees, NGT notifications, cnwd 19 pandemlc etc. the project
has been majorly impacted. However, respondent endeavors to

handover the unit soon.

That even after making delayed payments by the complainant, the
respondent no.2 has constructed the complete the tower in which

his unit falls. The super structure of tower A-2 is completed
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23.
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including all the works and final finishing of said tower and unit

are soon to be completed.

That the complaint of the complainant should be dismissed on
account of misjoinder of parties as Vatika limited is not the

developer of the project in question.

That the complainant has failed to make payments in time in
accordance with the terms and conditions as well as payment plan
annexed with the buyer's agreément and as such the complaint is
liable to be rejected. It is submitted that out of the total
consideration of Rs. 1,2:4-,-4.6,&?.0)’- of the apartment, the amount
actually paid by the complainant is Rs. 1,09,51,372/. It is further
submitted that there is'an outstanding amount of Rs. 10,56,095 /-
including interest ﬁ‘fj}éb]e by the complainaﬁtas'nn 13.07.2021 as
per the cnnstrucﬁﬂn linked plan opted by the complainant. It is
submitted that th‘a cumpiainant defaulted in making payments
towards the agreed Mmanﬁdﬂaﬂnn of the apartment from the
very inception. It is submitted that under such facts and
circumstances the complainant is not entitled to any relief as

prayed for by the complainant in the present complaint.

Copies of all the relevant documents have been filed and placed on
record. Their authenticity is not in dispute. Hence, the complaint
can be decided on the basis of these undisputed documents and

submission made by the parties.

Jurisdiction of the authority:

The plea of the respondent regarding rejection of complaint on

ground of jurisdiction stands rejected. The authority observes that
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it has territorial as well as subject matter jurisdiction to adjudicate

the present complaint for the reasons given below.

E.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, the jurisdiction of
Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram District for all purpose with offices situated in
Gurugram. In the present case, t,ha pm;ect in question is situated
within the planning area ofﬁhra@,'am district. Therefore, this
authority has complete ternturial-j}msdtctmn to deal with the

present complaint.

E. Il Subject matter iurisdictlun

Section 11(4)(a) uf*the Acr, Zﬂlﬁpr&vu@s at tﬁe promoter shall
be responsible to the allottees as per ag /qment for sale. Section
11(4)(a) is reproduced as.}}e;h]uiﬁgﬂ:r :

Section 11(4)(a) s

.-.1,-"

Be responsible for all obligations, msm:lmés and functions
under the provisions of this Act or the'rules and regulations made
thereunder or to the allottees as per.the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance of
all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority

has complete jurisdiction to decide the complaint regarding non-
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compliance of obligations by the promoter leaving aside

compensation which is to be decided by the adjudicating officer if
pursued by the complainants at a later stage.

Entitlement of the complainants for refund:

Direct the respondents to refund full amount i.e., Rs.

28,02,318/- deposited by the complainants along with
interest at the rates prescribed by the Act of 2016.

Vide letter dated 01.10.2013 (annexure P2), the complainant was
allotted the subject unit by the respondents for a total sale
consideration of Rs. 1,24,46,670/-. A buyer's agreement dated
18.02.2015 followed by an addendum to. that agreement dated
30.03.2015 was executéd"lienf#een the parties. The due date of
possession of thqf;ﬁb;ect uni? was fixed as 48 months from the
date of signing df;glgj"-eenmnt which comes to 18.02.2019. After
signing of flat Sﬁyéris"':agreement, the complainant started
depositing various'amounts against the allotted unit and paid a
sum of Rs. 1,09,51,372. /- as is evident from statement of account
dated 13.07.2021. It is the case of complainant that since the
construction of project was not as per schedule of payment, so he
stopped making remaiﬁing amount due So, keeping in view the
fact that the allottee- complainant wished to withdraw from the
project and is demanding return of the amount received by the
promoter in respect of the unit with interest on his failure to
complete or inability to give possession of the unit in accordance
with the terms of agreement for sale or duly completed by the
date specified therein, the matter is covered under section 18(1)
of the Act of 2016,
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The due date of possession as per agreement for sale as

mentioned in the table above is 18.02.2019 and there is delay of 2
years 7 months 27 days on the date of filing the complaint.

The occupation certificate of the project where the unit is situated
has still not been obtained by the respondent-promoter. The
authority is of the view that the allottee cannot be expected to
wait endlessly for taking possession of the allotted unit and for
which he has paid a cuns;dgggﬁlgﬁ amount towards the sale
consideration and as nbsewedbﬁ‘fﬁﬁ'hle Supreme Court of India
in Ireo Grace Realtech M'{‘I:‘pl&%dq‘hishek Khanna & Ors,,
civil appeal no. 5785 aﬁﬁﬂﬁé&ﬁfqﬂt@}m.zoﬂ

“n  The occupation certificate is not available even as on date,
which clearly amounts to deficiency of service. The allottees cannot
he made to wait indefinitely for possession of the apartments
allotted to them, nor can they be bound to take the apartments in
Phase 1 of the project......" .

Further in the judgement of the h;m*blsﬁﬂ?r?me Court of India in
the cases of Newtech Pmmufmunif’geyfjobers Private Limited
Vs State of U.P. and Ors. (Supra)-reiterated in case of M/s Sana
Realtors Private Limited & other Va Unior qfl_ndiu & others SLP
(Civil) No. 13005 of 2020 decided on 12.05.2022. it was

observed

25. The unqualified right of the allottee to seek refund referred
Under Section 18(1)(a) and Section 19(4) of the Act is not
dependent on any contingencies or stipulations thereof. It appears
that the legislature has consciously provided this right of refund on
demand as an unconditional absolute right to the allottee, if the
promoter fails to give possession of the apartment, plot or building
within the time stipulated under the terms of the agreement
regardless of unforeseen events or stay orders of the
Court/Tribunal, which is in either way not attributable to the
allottee/home buyer, the promoter is under an obligation to refund
the amount on demand with interest at the rate prescribed by the
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State Government including compensation in the manner provided
under the Act with the proviso that if the allottee does not wish to
withdraw from the project, he shall be entitled for interest for the
period of delay till handing over possession at the rate prescribed

28. The promoter is responsible for all obligations, responsibilities,

29

30.

and functions under the provisions of the Act of 2016, or the rules
and regulations made thereunder or to the allottee as per
agreement for sale under section 11(4)(a). The promoter has
failed to complete or unable to give possession of the unit in
accordance with the terms of ~agreement for sale or duly
completed by the date @@iﬁa{b therein. Accordingly, the
promoter is liable mﬁtb_vealpnee as the allottee wishes to
withdraw from the ;pfg}g;wﬁ fou p?b)udlce to any other remedy
available, to retunqjﬁle"émuﬂii& received by him in respect of the

unit with interest at such rate as may be prescribed.

This is without prejudice to any other remedy available to the
allottee including compensation for which allottee may file an
application for adju.&giijig' mm&ensatinn with the adjudicating
officer under section‘s: ?1._"!& iy rea‘_d with section 31(1) of the Act

of 2016. - !
A ALl X

The authority hereby directs the'promoters to return the amount
received by them i.é, Rs. 1,09,51,372/- with interest at the rate of
9.50% (the State Bank of India highest marginal cost of lending
rate (MCLR) applicable as on date +2%) as prescribed under rule
15 of the Haryana Real Estate (Regulation and Development)
Rules, 2017 from the date of each payment till the date of refund
of the amount within the timelines provided in rule 16 of the
Haryana Rules 2017 ibid.
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F.Il Litigation expenses & compensation

The complainant is also seeking relief w.r.t. litigation expenses &
compensation. Hon'ble Supreme Court of India in civil appeal nos.
6745-6749 of 2021 titled as M/s Newtech Promoters and
Developers Pvt. Ltd. V/s State of Up & Ors. (supra), has held that
an allottee is entitled to claim compensation & litigation charges
under sections 12,14,18 and section 19 which is to be decided by
the adjudicating officer as per section 71 and the quantum of
X 'f;; shall be adjudged by the
adjudicating officer having: d‘ug ;ega?dwghe factors mentioned in
section 72. The ad]udmathm éjﬁeet Wp%dﬁpsive jurisdiction to
deal with the c:umplamts mﬁ&paét of aco}mpensatmn & legal
expenses. Therefore, the complaipanit-is adyised to approach the

compensation & litigation ¢ per

adjudicating officer for seeking the relief of Iftlfgaﬁnn expenses.

Directions of the Authority:

Hence, the Authority hereby passes "ﬂifs'urder and issue the
following directions under IZL, of the Act to ensure
compliance of ubllgatmns gst i: gﬂipfomuters as per the
functions entrusted to the Authority.under Section 34(f) of the Act
of 2016 VAl

i. The respondent/promoters are directed to refund the amount
i.e, Rs.1,09,51,372/-received by them from the complainant
along with interest at the rate of 9.40% p.a. as prescribed under
rule 15 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 from the date of each payment till

date of refund of the deposited amount,
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ii. A period of 90 days is given to the respondents to comply with

the directions given in this order and failing which legal

consequences would follow.
32. Complaint stands disposed of.

33. File be consigned to the Registry.

V.- ' CrPms—T
(Vijay M} ~ (Dr.KK Khandelwal)

Member Chairman
Haryana Real Es’tate Regulatory Authority, Gurugram

Dated: 13.05. 3032
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