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The prese t complaint dated 05.04. 019 has een filed by the

complaina /allottee under section 31 of the Rea Esta (Regulation

ule 28 of theand Develo ment) Act,2016 (in short, Act) rea with

al Estate fRegulation and lopm t)R
les) for violation of section

bed that the promo
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r shall be

e
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Complaint No. 1 35 c I 2019

:he Act or the rules and regu

s per the agreement for sale

riect related details

rrs of unit details, sale cons

rant, date of proposed hand

,, have been detailed in the f

lat

e)

id

inr

:ions made thr

<ecuted inter :

eration, the a

o o\/er the no

]un

lun

rssi

rortr

paid b

n. dela

0

)'

t)

ollowing tabular lrm

Sno Heads Info 'matit n

1. Proje :t name and location .,CEN RA ONE", S :ctor-6 l, Gr. rugram

2. Proje :t area 3.675 acres

3. Natu e of the project Commercial Complex

4. DTCI

valid
license no. and

ty status

277 o

up to
f2007 date

t6.L2.20t9
1.7.12 200 valid

5. Nam of licensee Saiexlpo Overseas Pvt. Lt t.

6. REP.r registration details Not t egistered

7. Unit lo. 09-9

lpe.!

l6,9th floor

1 of complaint]

Note
sq. ft

unit no. changed by the prom
vide letter dated 06.05.2014

oter to 08-806 adrr lasu ing 1048

B. Unit neasuring 1 000

[pe'l

sq, ft.

1 of complaintl

9. Date of allotment letter 2t.1

Ipg.

.2007

4 of complaint]

10. Date

buyt

of execution of flat

r agreement
20.12.2010

lpage 50 of complaint]

L1. Poss rssion clause Clquse 2 Possess

2.7 The possessio'

shall be endeavout
the intending
December 2017,
clause t herein ant
terms and conditio
the intending put

seller sholl give no

ton

nofth
red to ,

purchc
howe

I strict 
'

,ns of tl
"chaser,
tice of i

? SOI

rcdt
ser
,€f,

dher
is ag

The
rOSSgl

I premises
livered to
by 37st
;ubject to
znce to the
'eement by
intending

sion to the
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I intending purchaset

I aorc of handing ove

I the event the intenc

I accept and take the

I premises on such
I notice to the intend
I

I deemed to be custodt

I from the date indic

I possessio n and the

I remain at the risk ar

I purchaser,
I

| 2.2 fhe intending p

I entitled to the p(

I premises after maki

I consideration and c

I payoble, lJnder no c

I possessio n of the sat

I the intending pur(

I payments in full, ala

l rry, have been m

I purchaser to the int'

I subject to Jull pay,

I along with intere

I purchaser, if the ir

I delirer the possessit

1 
to the lntending Pu

I however, subiect' tt
I adherence to the t
I this agreement by tl

I tnrn the intending

I pay penalty to the

I nt.ts1- per sq. ft. pe

I of handing over of
I appropriate notic
I purchaser in this r

I seller has appliea

I competent outhor

I occupation and/or

I by 30 April 2012 a

I making offer of pos

I attributable to any

I competent authori
I seller shall not be

I perotty under this c

| 6'mpnasis supplied

I to*. 53 and 54 of

' with
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d cost 

'
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, sell
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r the said
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notice oJ'
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intending
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the said
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due and
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; oll the
est due, if
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B. Fa

3. Th

a.

ERA

I

RUGI?AM Complain No. 11 l5 of 201.9

1,2, Due d; te of possession 30.06.20t2

[Note: Grace perio,d inclr rded
13. Total I

per sl

annex(

posses

26.tL."

ale consideration as

rtement of account
d with offer of
;ion dated
018

<64,81.,601/-

[pS. B5[b) of compl intl

L4, Amour

compli
statern

annex(

posses

26.L1^."

t paid by the
inant as per
:nt of account
d with offer of
;ion dated
018

<52,62,078/-

[pg. 85[b) of compl intl
15. Delay

posses

offer o

month

in handing over
ion till the date of
possession plus two
i.e.,26.01.2019

6 years 6 months 2 7 days

16. Occupt tion certificate 09.70.2018

17. Offer o possession 26.LL.20t8

[pg. Ba of complaint]

acts of the c

'he complain

r. That the c

aged abor

looking fc

developin

complainr

developin

). That the

commerci

[92.90 sq

omplaint

rnt has pleaded the complaint on the followin

rmplainant no.1 is aged 7 6 years and complai

t 75 years and senior citizen and in the yea

r suitable shop/office space in commercial c

3 of his business in rising city Gurugrarr

nt on a visit to Gurugram decided to take a t

3 Gurugram area.

'espondent demanded payment in lieu of a

rl space/unit/office no.-09-906 measuring -

mtrs.) in "Centra One" Sector-61, Gurugrar

ur

fac

ant

201

fmf

Pa

lot

00

to

no.2 is

)7 was

Iex for

at the

:o new

ent of

sq. ft.

dated
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18.07.2

1,8.07.2

receipt

1,6.06.20 8. Respondent issued demand letter c

and d nded a payment of Rs. t6,27,2501

Compl nt paid the amount by cheque

B of Rs. 8,00,000/- and cheque

B of Rs. 8,27,250f - and responde

no. 1,400000672 dated 29.07.2

no.1400 00 67 3 dated 29.07 .2008.

Respo nt demanded payment vide demand

7 and demand payment of Rs. 5,77.500/-.

amount of Rs. 5,77,500/- by cheque no.-4

7 of Rs. 2,88,750 f - and cheque no.3

7 of Rs. 2,88,750/- and respondent i

.1400000543 & 1400000544 date d 30.12.2

space buyer's agreement executed

complai nt and respondent on dated 20.12.2010

agreem t clause no- 2.1 mention "as the possessio

premis shall be endeavoured to be deliver to

r by 31" December 201-1" but the buyepurch

execu

d.

21,.t2.2

paid th

30.12.2

30.12.2

receipt

That t

not deli

sum of

meanin

respon

compe,

on dated 20.1,2.2010 and possession of the

rr by the respondent till date and the respor

0/- per sq. ft. per month on the delay

31 D

nt not paid any single penny to the compla

ation as committed by them and the same is

3L" D mber 2011to till date and now the respon

the ma

thereby the complainant is entitled for comtr

nber 2011, to till the date of possession.

adam

r and charged higher interest on the due pay

P 5 ol24
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ated 1,6. 6.2008.

datedo.-38 49

o. 41 7

issu

B

nan

en

nt

en

receipt

dated

lainant

dated

dated

yment

n the

an in this

he saidof

ei tending

ment

oo space

reed aent

session

nsa on from

o r the

dated

yment
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ng fronr

nger on

and also

ltter

lom

374

07.

he self not
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31"

been

date.

14 for

no-08-

t is the

of the

ent or

do B years

nt not

n ent, the

de nd the

e ndsome

o ed unit/

u m.

r q. ft. per

till the1,1

.20 0.

wledge

after

ndency,

aside.
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if the

re possession of the booked property as cot

r 201,1 and thereafter a period of seven yee

rt the project not completed by the responder

r complainant received letter dated 06.(

r of the allotted unit i.e., 09-906 and assignec

e said project and after 06.05.2014. the compl

the new unit no-08-806 in the said project.

respondent failed to complete the constru

,ithin time as prescribed in the space buyer a

itted by the respondent and thereafter a perir

n passed but till today the project of the res

d and no offer of possession given by the res

and conduct of the respondent is not bona

:nt cheated with the complainant and grab tL

red money of the complainant.

rt by the complainant:

nant has sought following reliefs:

e respondent to deliver the possession of the

ice bearing no. 0B-806, Centra One Sector-61,

e respondent to pay compensation of Rs.30/-

r delay of delivery of possession from 31.12.2

te of delivery of possession as committed and

spondent vide buyer's agreement dated 20.1,i

re respondent not to charge any holding

13 on the subject unit of the complainant duri

pondent charged then the same rnay kindly b

ffiHARERA
W- GURuGRAM

deliver

Decem

passed b

e, That th

relocati

806 in

owner

f. 'l'hat t

project

AS COIn

have

compl

said act

respond

hard ea

Relief sou

The compl

a. Direct

shop/o

b. Direct

month fr

actual d

by the

c. Direct

05.04.2

C.

4.

3s"frfil



HARERAI
GURUGRAM

Direct thp respondent to pay compensation of Rs.10,
I

mental p{in and suffering by the complainant due to act

of the respondent.

e. Direct the respondent to pay the

incurred by the complainant for

respondent.

Or-r the date of hearing, the authority explain

respondent/promoter about the contravention as alleged

committed in relation to section 1t(4) (a) of the Act to pl

not to plead 1luilty.

Reply by ther respondent

The respondent has contested the complaint on the follow

a. That the complainant has also concealed from this I-[on'l

that the fomplainant made several defaults in timel

instalments. It is submitted that as per the agreed p

respondent issued demand letter dated on l,1.10.2008

the milesrtone "within 4 months of booking for an a

3,33,750,/- payable within 15 days. It is further submi

reminder letters dated L4.10.2008 and 06.1,2.2008 an

the respondent requested the complainants for pa

5,00,625,/- on immediate basis. However, the complai

pay the same within the stipulated time.

b. From theiabove, it is very well established, that the co

approactied this Hon'ble Authority with unclea

distortinlg/concealing/misrepresenting the rele

pertainin,g to the case at hand. It is further submitted t

the law l{id down by the Hon'ble Apex Court, the pr

warrants dismissal without any further adjudication.

d.

5.

D.

6.

35 of 201.9Complaint No. 1

0,000/- for

nd conduct

legal expenses of 1,00,000/-

inquest of justice against the

d to the

o have been

ad guilty or

ng grounds:

le Authority

payment of

ymqnt plan,

n achieving

ount of Rs.

ed that vide

15.05.2009,

ment of Rs.

ant failed to

plainant has

hands by

ant facts

at in light of

nt complaint

PageT of24
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c. That the 
{omnlainant 

has alleged that the respondent

the projer:t and in terms of the SBA whereby the res

agreed to handover possession by 31.12.201.1-, there h

delay. However, it is clarified that the possession tim,

clause 2.1. of the SBA dated 20.12 2010 were subject to

strict adhprence to the terms and conditions of the agr

In this context, it is further submitted that the respo

view to create a world class commercial space, engag

architectsi Cervera and Pioz of Spain for the said

respondent also engaged renowned contactor M I
Contracts (P) Ltd, for the said project.'l'he respondent

project \ fith a vision of creating an iconic buildin

engaged the best professionals in the field for the same

known for their timely commitment as well.

e. The respondent had conceived that the project would

by 31.12.2011 based on the assumed cash flows from

of the project. However, it was not in the contemp

respondent that the allottees including the compla

would hufgely default in making payments and hen

flow crur{ch in the project. The complainant was also

per the SBA, timely payment of the instalments was t

the contract, however demand raise vide offer of

outstandlng till date.

It is furtlter submitted that the project 'Centra One' is

project, l,ocated at Sector 6L, Gurgaon. All customers

complainant was well informed and conscious of the fa

payment of all the demands was of essence= to the cont

d.

of custorners opted for construction linked payme

Complaint No. L 35 of 2019

ave delayed

ondent had

been a huge

lines as per

ause 9 and

ment.

dent with a

renowned

roject. 'fhe

Ahluwalia

unched the

and hence,

ho are well

deliverable

e allottees

tion of the

nant herein

cause cash

are that as

e essence of

ssession is

a Greenfield

cluding the

t that timely

. Majority

t plan after
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clearly u
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all the cu

that a de
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and reco

making ti

develop

g. It is furth

project, I

complai

payment

of custo

clearly u

as per th

that, giv
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that a de

custome

and reco

making ti

developm

7. Copies of all

authenticity is

basis of thes

E. Iurisdiction o

Pag 9 of 24
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HARERA

B. The author observed that it has territorial as wel

adjudicate the present complaint forjurisdiction

below.

E.l. Territor I iurisdiction

9. As per noti ion no. 1/92/2017-ITCP dated 14.

Town and C

Regulatory

all purpose

ntry Planning Department, the jurisdi

uthority, Gurugram shall be entire Gu

ith offices situated in Gurugram. In th

estion is situated within the planning

ffi- GUI?UGRAM

project in q

District, the

deal with th

E.ll. Subi

regarding

provisions

which is to

complainan

Findings

10. The author has complete jurisdiction to

fore this authority has complete territ

present complaint.

tter iurisdiction

n-compliance of obligations by the pro

section 11[4)[a) of the Act leaving aside c

decided by the adjudicating officer if pu

at a later stage.

the obiections raised by the respondentF.

11.

F.r. obi n raised by the respondent regarding fo

condition

The respo

into note by

majeure:

a. That th complainant is the allottee of a shop bearing

the co mercial project of the respondent company

situa in Gurugram, Haryana. The complainant i

compla nt is inter alia seeking interest on accoun

ent has submitted the following contentio

[he authority for granting grace period on a

handi over possession. The project, Centra One,

Complai

AS

the

2.20 ued by

on Estate

ugra Di rict for

pre t se, the

area fG rugram

rial j risd ion to

mplaint

as per

sation

by the

taken

of force

o.

to

run

Ce

rh

ra One,

present

delay in

usiness

l0 ol 24

of

a

ffil
ect matter

ns given

maieure
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mot vt, Ltd

tly, rtment

P") ued arsi
ntodeP

said

Pvt.

buyer's

with a

unit in

12. It is

subject
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per the

:be held

g any of

ber 01

ion frh

th fu e2

essio W

nts

S

ln
mi

ob ment, if

by ay on

D or the

nable

u ion shall

ptio caused

rce majeure

bj to force

in lments

Ll of 24P

majeu
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(coll

complex ituated in Gurugram's sector 6L, sp

3.67 5 The said commercial complex has

M/s Anj

Oversea

i Promoters Pvt. Ltd. in collaboration

Pvt. Ltd. and M/s Countrywide P

ly referred to as 'Company'). Subseq

of To and Country Planning, Haryana ("

ring no. 277 of 2007 to M/s Coun

a commercial complex on th

b. That timeline for possession as Per

nt, was proposed to be by 31st Dece

ace period of 6 months. Thus, Pos

was proposed to be handed over bY 3

ubmitted that the said timeline for

to fo
compla

That it

applica

respo

its obli

such

part of

Iocal a

control

autom

by suc

circum

d. The

license

Ltd. for

agreem

further

questio

further

majeure and timely payment of installm

rant.

s pertinent to point out that both the partit

Lon form duly agreed that the respondent sha

ible or liable for any failure or delay in perfo

ations or undertakings as provided for in the

rformance is prevented, delayed or hinderec

or intervention of statutory authorities like

thorities or any other cause not within th

:f the respondent. In such cases, the period in t

:ically stand extended for the period of clisru

operation, occurrence or continuation of f

tanceIsJ.

session timelines for the said project were su

r circumstances and timely payment of callec

ke

rh

inr

srt

tls
rS



HARERA I

GURUGRAM I

by the alfottees. "Force Majeure", a French term equiv"l
majeure'1, in Latin, means "superior force". A force

is defin{d under the Black's Law Dictionary as 'A

provisio{r allocating the risk if performance becomes i
I

impractifable, especially as a result of an event or e
I

parties cpuld not have anticipated or controlled.

e. That delity, if any, in handing over of possession of th

said projr€ct is due to reasons beyond the control of

In this regard it is pertinent to point out that on 29.

compan)I applied for grant of approval of building pl

DTCP.

That on 21.07.2008, in the meeting of the building p

committee, the committee members concurred with

Superintending Engineer [HQ), HUDA and STP, Gu

reported that the building plans were in order. The s

also tooh note of the report of the STP (E&V)'s obse

building plans. The members stated that the said obse

"minor in nature" and hence approved the building pl

correcti<lns.

That DTCP vide letter dated 30.07.2008 approved

plans of the company subject to certain rectification o

There were in total 3 deficiencies which were asked to

by the cpmpany, namely, NOC from AAI to be submi

area no{ correct and lastly fire safety measures were
I

That in fompliance with the directions issued by DT

memo no.ZP-345/6351 dated 30.07.2008, the compa

revised building plans on 27 .08.2008 vide letter date

ob'

h.

It is p{tinent to point out that since therq we

Complain[ No. 1 5 of 2019

lent to "Vis

eure clause

contractual

possible or

ect that the

units of the

e company.

5.2008, the

ns from the

n approval

e report of

n who had

id members

tion on the

ations were

s subject to

he building

eficiencies.

corrected

ed, covered

ot provided.

P vide office

y submitted

25.08.2008.

no further
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objectio

plans it

conveyed to the company for the release of

s assumed that the building plans would

automa

compan

enquire

DTCP. T

that the r

Ho

the co

1,6.01.20

submitti

time p

permi

of dues

i. That DT

the date

unde

j. That it i
EDC/I

that in

the bu

That to

19.03.2

of Rs.

:ally. Since no communication was recei

for almost 5 months, the company on its <

the reasons for delay in release of the build

its astonishment, it came to the company's

.me was being withheld by DTCP on account r

no formal communication qua the same was

any. Nonetheless, the company on 15.0

requested DTCP to release its building

an undertaking to clear the EDC dues w'ithig an undertaking to clear the EDC dues w'itL

od. It is pertinent to point out that th

s in the Haryana Development and Regulatiprovisio

Areas 1,975 or the Haryana Development and

Urban A Rules, 1,97 6 or any law prevalent at tha

DTCP to withhold release of a building pla

wards EDC,

P on 27.02.2009 after a lapse of almost six

f submission of the revised building plans,

compan to clear EDC/IDC dues while clearly ove

rms of the license granted and the conditiona

ing plans, the company had started developinl

L3 directing the company to deposit cotnpos

37,1,5,792/- on account of alleged

surprise, the company received a notice b

L3 of24
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constru

was qu

DTCP o

on 04.

1,5.04.20

compan

illegaliti

k. That in

letter o

crores

55,282

succumb

7.37 c

reque

13.01.20

the bal

l. That ev

composi

instead,

plan aga

compan

constru

29.07 .20

replied

building

also p

ion of over an area of 34238.64 sq. mtr. The

ioned by the company officials in various m

ials. Various representations were made by t

20'J,3, 22.10.201 3, 1 L.L1.20 13, 02.12.?0 1.3,

4, 07,07.20t4, 13.L1,.2014, 09.02.20L5, 07.0

in its representation dated 05.06.20L5 point

in the demand of composition charges of

of clarifying the issue, DTCP further issu

3L.L2.2015 directing the company to dep

mposition charges, Rs. 54,72,889 as labour

account of administrative charges. That

to the undue pressure and on 13.01.201.6 d

with DTCP as composition charges

for release of its building plans. I'he

6 further deposited an amount of Rs.41 ,68,17

labour cess.

after clearing the dues of EDC/IDC and

on charges, building plan was not releas

e company was asked to apply for sanctio

as per the new format. The same was duly

on 16.06.201,7. Further, the company, on

on applied for grant of occupation ce

7.That the company on the very next day i,e

the DTCP justifying the concern while su

lan again for approval. In the meantime, t

composition charges to the tune of Rs"43

tion of construction of the project.regulari
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m. That, fin{lly on 12.01,.2018 the building plan was app

Centra Ofre, post approval of the same, the company on
I

in continpation to its application dated 31.07 .201.7 , aga

DTCP for grant of occupation certificate for its proje

that oc{upation certificate was duly granted b

09.10.20 [8. Thus, even after having paid the entire ED

year 201,0 the building plans for the project in quest

released by DTCP. It is reiterated that release/approva

plan at thrat point in time was not linked with payment

n. It is pertiinent to mention that in 2013 the compan

surprise demand of Rs.7.37 crores for compositi

unauthorized construction without considering th

construcl:ion at the project site was carried out by the

the basis of approval of building plan in the meeting of

plan appr:oval committee on21.07.2008. Even after pa

composition charges, the building plan was not relea

instead, the company was asked to apply for sanctio

plan again as per the new format. The same was duly

company on 16.06.201,7. However, it is after almost a

years from the date of first application that the buildi

finally approved on 1,2.0L2018. Thus, the circu

mention{d hereinabove falls squarely into the de
I

applicabllity of the concept of 'force majeure'.

That in apdition to the above, the project also got dela

complet( ban on extraction of ground water for constr
I

central $round water board. On 13.08.2011, the ce

water board declared the entire Gurgaon district as 'n

o.

which in turn led to restriction on abstraction of groun

ge 15 of24
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1,2. As far as this issue is concerned the authority the authority has already

settled this isfue in complaint bearing no. 7567 of 2019 titlFd as Shruti
chopra a anl. v/s Aniali promoters & Developers pvt. 

!rd. wherein

the authority 
lis of the considered view that if there is Iapsel on the part

of competent authority in granting the required sanctions within
reasonable tirne and that the respondent was not at fault in fulfilling the

conditions of obtaining required approvals then the respondent should

approach the competent authority for getting this time period i.e.,

31,,,1,2.2011 t:ill 1,9.11,.201,8 be declared as "zero time period" for

cotnputing delay in completing the project. However, for the time being,

ther authority is not considering this time period as zero periocl and the

respondent is liable for the delay in handing over possessir)n as per

provisions of t:he Act.

G. Firrdings on the relief sought by the complainant

G.l. Direct the respondent to pay compensation of Rs.30/- per sq.

ft. per month for delay of delivery of possession fronr

3L.L2.2(N11 to till the actual date of delivery of pogsession as

commit(ed and acknowledge by the respondent vi]de buyer's

agreemOnt dated 2O.L2.2O1IO.

13. In the presen{ complaint, the complainant intends to continlue with the

project and is seeking delayed possession charges interest on tl"re

amount paid. Clause 2.1 & 2.2 of the buyer's agreement (in short,

agreement) provides for handing over of possession and is feproduced

below: -

"2,7 The possession of the said Premises shall be endeavored to be
delivered to the intending Purchaser by 3l't December 201L,
however, subject to clause t herein and strict aclherence to the terms
and con,ditions of this agreement by the tntending purc:haser. T'he
intendir,rg Seller shall give Notice of possession to the Intending
Purchaser with regard to the date of handing over of possession, ancl

lage17 of24
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in the lvent the intending purchaser fails to accept and to
possession of the said Premises on such Date specified in the nt

the intlnding Purchaser shall be deemed to be custodian of tt

Premisls from the date indicated in the notice of possession c

said Ptlemises sha// remain at the risk ond cost of the int
Purcha$er
2,2 fh4 intending Purchaser shall only be entitled to the possel

the sai[ Premises after making futl payment of the Consideratr

other lharges due and payable. l|nder no circumstances sl,

possesjio, of the said premises be given to the intending Put

unlessbU tne payments in full, along with interest due, if an.

been fitade by the intending purchaser to the intending
Howerfur, subject to full payment of consideration olong with
by thelntending purchaser, if the lntending Selter foils to del

porres$io, of the sqid Premises fo the lntending Purchaser

2072,lrowerer, subiect to clause t herein and adherence to th
qnd cohdition of this agreement by the intending Purchaser, t
hrcndlng Seller shalt be liable to pay penalty to the in'

Purchlser @ Rs,15/- per sq.,ft. per month up till the dote of
over o.f said Premise by giving appropriaLe notice to the ln

Purchoser in this regard, lf the intending seller has ap1

14.

DTCP/any other competent authority for issuance of occ

and/ol completion certificate by 30 April20L2 and the dela-

in malling offer of pos.sessron by June 201.3 is attributoble to ar

o, pa,]t of DTCP/ competent outhority, then the Intending Sel

not belrequired to poy any penalty under this clause """'
At the outse{, it is relevant to comment on the preset pos

of the agree+ent wherein the possession has been subject

ol terms anril conditions of this agreement and applicat

complainant not being in default under any provis

agreement and compliance with all provisions, for

documentat{on as prescribed by the promoter. The d

clause and {ncorporation of such conditions are not on

uncertain burt so heavily loaded in favor of the promoter a

allottee thatleven a single default by the allottee in fulfilli
I

and docum{ntations etc. as prescribed by the promoter .

possession lclause irrelevant for the purpose of allo

commitm.n[ o",u for handing over possession loses its

incorporati{n of such clause in the flat buyer agree

Page 18 of24
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promoter is jutst to evade the liability towards timely delive of subject

unit and to cleprive the allottee of his right accruing a

po:ssession. Tlhis is just to comment as to how the builder

r delay in

his dominant position and drafted such mischievous cl

agreement arrd the allottee is left with no option but to

dotted lines.

as misused

Luse in the

ign on the

15. Admissibility of grace period: The promoter has pro to hand

over the pospession of the apartment by 30.06.2012. Since in the

prr:sent mattetr the allotment letter incorporates unqualifie{ reason for

grace period/extended period in the possession clause. Acclrdingly, the

authority allows grace period of 6 months to the pronr]roter being

unqualified at this stage.unquallneo al: tnrs stage.

AdlmissibilitlT of delay possession charges at prescri$ed rate of

interest: Pro"riso to section 1B provides that where an allottee does not

intend to withdraw from the project, he shall be paid, by the promoter,

interest for every month of delay, till the handing over of possession, at

such rate as may be prescribed and it has been prescribed under rule 15

of the rules. R,ule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to sectipn L2,
section 78 and sub-section (4) and subsection (7) of sectiAn 191

(1) For the purpose of proviso to section 1-2; section 1B; and sub-

sections (4) and (7) of section 1"9, the "interest at the rate prespribecl"
shall be the State Bank of India highest marginal cost of lending rate
+Zo/0.:

Provided that in case the State Bank of lndia marginal c:ost of l)ending

rate (lrlCLR) is not in Ltse, it shall be replaced by such bendhmark
lending rates which the State Bank of India may fix from time Eo time

for lending to the general public

The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. Thd rate of interest so determined by the le[islature, is

Complaint No. 11 5 of 201.9

16.

t7.
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reasonable and if the said rule is followed to award the int

ensure uniform practice in all the cases.

Consequently', as per website of the State Bank o

hlpsl//sb:-co.in, the marginal cost of lending rate [in sho

on date i.e., 08.0 4.20?.2 is 7.300/0. Accordingly, the prescr

interest will $e marginal cost of lending rate +20/o i.e', 9.30

The definition of term'interest'as defined under section 2[

provides tharf the rate of interest chargeable from the al

promoter, in case of default, shall be equal to the rate of in

the promoter shall be liable to pay the allottee, in case of

relevant section is reproduced below:

"(zo) "interest" meqns the rates of interest payable by the p

or the allottee, os the case maY be.

Explanation. -For the purpose of this clause-
(i) the rate of interest chargeable from the allottee

promctter, in case of default, shall be equal to the rat'e of
which the promoter shall be liable to pay the allottee, in

default.
(ii) the interest payable by the promoter to the allottee

from t'he date the promoter received the amount or any par'

till the date the amount or part thereof and interest th

refuntled, and the interest payable by the allottee to the

shall be from the date the allottee defaults in pctymen

promoter till the date it is Paid;"
Therefore, ilrterest on the delay payments from the com

be chargeri at the prescribed rate i.e', 9'30

r(lspondentT'promoter which is the same as is being g

complainanl: in case of delayed possession charges'

21.. On considerhtion of the documents available on record an

made r.grrding contravention of provisions of the Act, th

satisfied that the respondent is in contravention of the se

of the Act by not handing over possession by the due d

18.

1.9.

20.

agreement. lgy virtue of clause 2.1 of the buyer's agree

Page 20 of24
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between the parties on zo.1,z.zoro, the possession of
apartment was to be delivered by 30.06 .zolz.As far as gr

concerned, thre same is allowed being unqualified ancl as

majeure notelis concerned the authority has not conside

as zero perio{ accordingly the due date of possession remai

The respond{nt has offered the possession of the subject a

26.1,L.201,8.,flccordingly, it is the failure of the respondent/

fulfil its obligations and responsibilities as per the agree

ov(3r the possr:ssion within the stipulated period.

22. section 19(10) of the Act obligates the allottees to take pos

subject unit r,vithin 2 months from the date of receipt of
certificate, In the present complaint, the occupation cerr

granted by ttre competent authorify on og.lo.z01B. The

off,:red the possession of the unit in question to the comp

on 26.Lt.201,1), so it can be said that the complainant ca

about the occupation certificate only upon the rlate

pos;session. Therefore, in the interest of naturaljustice, the

should be givln 2 months'time from the date of offer of pos

2 nronth of reasonable time is being given to the complain

in rnind that even after intimation of possession, practicall

to arrange a kDt of logistics and requisite documents inclu

limited to ins{ecilon of the completely finished unit, but th

to that the uni[ being handed over at the time of taking po

haLritable condition. It is further clarified that the delay

charges shall bre payable from the due date of possession i.e.,

till the expir5r of 2 months from the date of offer of
(26.11.201,8) rvhich comes out to be 26.01,,201.9.
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23. Accordingly, e non-compliance of the mandate contain

11[a) [a) with proviso to section 18[1) of the Act on t

established. As such the allottee shall berespondent i

promoter, in

i.e.,30.06.20

months i.e.,

rest for every month of delay from due date

2 tillthe date of offer of the possession of the

ll 26.01..2019, at prescribed rate i.e., 9.30

proviso to s tion 18(L) of the Act read with rule L5 of the

G.ll. Direct t e respondent to deliver the possession of

unit/ s p/office bearing no. 08-806, Centra On

Gurug

24. The respond nt has already offered the possession of the

on 26.L1.2018 after the grant of OC. Therefore, the co

directed to take the possession of the subject unit alter

in:;talments due if, any within L 5 days from the date of this

G.lII. Direct lfhe respondent not to charge any holding c

05.04.?013 on the subiect unit of the complai

pendency, if the respondent charged then the

kindly be set aside.

The authori{ has'decided this in the complaint bearing

2019 titled Ns Varun Gupta V/s Emaar MGF Land Ltd,

authority has held that the respondent is not entitled to

charges from the complainant/allottee at any point of'tim

being part of the buyer's agreement as per law settled

Supreme Corrrt in civil appeal nos. 3864-3889/2020

1,4.12.2020.'lfherefore, in light of the above, the responden

entitled to aqy holding charges though it would be entitle

25.

for the perio{ the payment is delayed.

Page 22 of24
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G.ltv. Direct the respondent to pay compensation of Rs.

iustice against the respondent.

26. The complair{ant in the above reliefs is claiming compe

3b,cve-mentioned reliefs. The authority is of the view that it
to understarrd that the Act has clearly provided i

corxpensatiorr as separate entitlement/rights which the

claim. For claiming compensation under sections 12,14,,1,8

19 of the Act, the complainant may file a separate comp

Adjudicating ,961.er under section 3l- read with section 7

and rule 29 ol'the rules.

H. Dinections oI'the authority

27. Hence, the authority hereby passes this order and issue t

directions unrder section 37 of the Act to ensure co

obligations casted upon the promoters as per the functions

ther authority under section 3a$):

i. The respoirdent is directed to pay interest at the presc

9.30o/o p.a. for every month of delay from the due date o

i.e., 30.06.2012 till the date of offer of the possessi

months i.e., 26.0 1..201,9.

ii. The arrears of such interest accrued from 30.06.2012 till
shall be paid by the promoter to the allottee within a

days from date of this order.

iii. The comp)ainant is directed to pay outstanding dues,

adjustment of interest for the delayed period.

for mental pain and suffering by the complainan

and conrduct of the respondent.

G.V. Direct the respondent to
Rs.1,00r,0OO/- incurred by the complainant for

Complaint No. L 5 of2019
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iv. The rate

case of d

the res

the pro

the dela

v. The res

which is

shall not

being pa

in civil

28. Complaint

29. File be cons

v,t -
(Vijav

14ember

Harya

Dated: 08.04.20

(Dr.

Estate Regulatory Authorify, GReal

f interest chargeable from the allottee by the

fault shall be charged at the prescribed rate i
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