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The resent complaint dated 1'3,02.2020 has b

comp ainants/allottees under section 31 of the Real

and evelopment) Act, 2016 (in short, the Act) read w

Hary na Real Estate (Regulation and Developrnent)

the RulesJ for violation of section 11[4) [a) of the

a/io prescribed that the promoter shall be re

tions, responsibilities and functions as pro

pro ion of the Act or the rules and regulations made

the a lottee as per the agreement for sale executed in

I]S
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A.

2.

p

I\I Conrplaint tIo 79 of 2020

Init ar

'he pa

he cot

reriod

d proiect related details

'ticulars of unit details, sale considerz

rplainants, date of proposed handing t

if any, have been detailed in the follov

tion, the

ver the p

ing tabul

ml
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rf,

un

ssi

rIT

t paid b

on, dela

Sno Heads lnformatit n

1. Project name and

Iocation

"CENTRA ONE", Sector-61 ,G rru ram

2. Project area 3.675 acres

-J. Nature of the Project Commercial ComPlex

4. DTCP license no. and

validity status

2",77 of 2007 dated 17,12.

to'16.12.2019

r0( 7t, lid up

Saiexpo Overseas Pvt. Ltr5. Name of licensee

6. REIl.A registration details Not Registered

Unit no. I 
tt-rrO+, 11th floo'r

I Lpg. 4 3 of comPlaint I

B. Unit measuring 1000 sq.ft.

[pg. 43 of comPlaint]

9. Allotment cum demand

letter

10.06.2008

lpe.47 of rePlYl

10. Date of execution of flat

buyer agreement

2:"6.12.2008

lpage 4L of comPlaint]

11. Possession clause Clause 2 Possession

2.7 The possession of the :

be endeavored to be (

intending Purchaser b1

2017, however, subiect to 
'

strict adherence to the tern

this agreement bY the ln
The intending Seller sht

possession to the lntendi
regard to the dqte of

I possessio n, and in the e

I purchoser fails to accc

i possessio n of the said Pre
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'urchaser shall be deemed tc

he said Premises from the a

he notice of possession and t
'hall remain at the risk c

ntending Purchaser,

1.2 The intending Purchase

mtitled to the possession of t

{ter making full PoY
lonsideration and other ct

ruyoble. Under no circums
ro.ssession of the soid Premis,
tntending Purchaser unless ,

in full, along with interest r

been made by the intending
intending seller. However,
payment of consideration alt

by the intending Purchaser,
Seller fails to deliver the Poss

Premises to the Intending

lune 2072, however, subj

herein and adherence to
condition of this agreement
Purchoser, then the Intendit
liable to poy penaltY tt
Purchaser @ Rs.15/- Per sq,

till the date of handing over,
giving appropriote notice
Purchaser in this regard. If tl
has applied co DTCP/InY
authority for issuance of o,

completion certificate bY 3

the delay, if ony, in,ntoking r

by June 2013 is attributabl
part of DTCP/ comqetent o

Intending Seller shall not b

ony penolty under this clou:

(Iimphosis supplied)

[pg. 47 of complaint]
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of the
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oayments
tny, hove
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t to full
h interest
lntendingl

f the said
haser by
clause 9

)rms antl
intending
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intending
month u1't

)remise by
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ding seller
:ompetent
cn and/or
2012 ano
possessiotr
y deloy or,

v, then the

red to pa1

t2. Due date of possession 30.06.2012

[Note: Grace Period inc u( ed

13. Total sale consideration

as per statement of

account annexed with

178,08,168/-

[pe. 70 of complaintl
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79'. of 2020

:ffer of possession

Jated 29.1,1,.2018

14. Amount Paid bY the

complainant as Per

staterment of account

annerxed with offer of

possession dated

29.1.t.2018

<65,73,6341-

[pg.70 of comPlaint]

15. Delay in handing over

possession till the date

of offer of Possession
plus two months i.0.,

29.01,.2019

6 year 6 months 30 d rys

16. Occupation certificate 09.10.2018

17. Offerr of possession for

unit no. 010-1016 on

1Ott,floor

29.1,1.2018

[prg. 68 of comPlairrtl
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Facts

The c

a. Tl

u1

'C

G

f the complaint

rmplaitrants have pleaded the complaint on' the fc

re complainants herein approached the responde

rit in the multi storied comrnercial complex know

entra One' being developr:d by the responden

lrgaon, Haryana on a piece of land admeasuring 3

cense bearing no.277 of Z0O7 issued by the Dir

:untry Planning, Haryana, Chandigarh' The com

de allotment application dated 26'1'0'200(5' mac

lrbookingal000Sq.Ft.Cl]mmercialunitinthe

rmmercial complex, at thre rate of Rs' 5'775

housand Seventy-Five only) per square foclt' excl

ther charges, for setting up their office in

omplainants herein made a payment of lls' 1L'l
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Eleven Lacs Fifty-Five Thousand) towards advanc

commercial unit.

Th{ allotment cum demand letter dated 10'06.2008

coqlplainant's unit no. L1.04 on the 11th floor having

1000 sq. ft. (92.90 sq. mtrs.J (llereinafter referr^ed t

further demanded a sum of Rs. 8,89,7501- [Rup

Eighty-Nine Thousand Seven llundred and Fifty').

c. fh{t the parties entered into a space buye

b.

as 'agreement') dated 26.1

e complainants were illlotl

d the respondent agrr:ed to

.s.66,ti4,7 50/- [RuPeers Sixt'

Iundred Fifty OnlY) inclusi

rg cha.rges.

rn that the comPlainants til

payments totalling to I

akhs llifty-Four Thousand

rhen clemanded bY the resP

[hereinafter referred to a

sale of the said unit. The

commercial proposes and

a total consideration of Rs

Four Thousand Seven Ht

PLC @5% and car Parkinl

It is pertinent to mention

agreement have made

(Rupees Forty-Three Lal

and Filty only) as and wl

That the respondent did not complete construct

clause[sJ 2.1and2.2 of the agreement i'e., wit]hin thr

i,e., 30.06 .2012 [inclusive of rrhe grace period) and

has delayed completion of construction of the unit

years and 5 months. in breach of clause[s) 2'1 and ]

That in terms of the agreement entered bel;ween

possession of the unit had to be offered latr:st by

there was a grace period up t'o 30.06.2012' Howevt

lapse of the grace period on 30.06.201,2 and tl

d.

an[ delay.
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making timely payments as and when demanded by the respondent

and in terms of the agreement, the respoldent failed to even

complete the construction and hand over possessiop of the unit to

the complainants within the time stipulated in terms of the

agreement, Despite the reperated visits ancl follow ups by thc:

complainants no reason or new timeline for herndirlg over the unit

was forthcoming from the resprondent. It has come t0 the knowledgc

of the complainants that no work was being carrlied out on the

project in the period between 20tI- 201,7"l'herefpre, the project

deemed to have been abandoned by the respondent.

g. The respondent on29.11,.20t8 issued an offerr of ppssession letter

to the complainants for unitno.010 1016 on the 1$th floor (super

area of'1020 sq. ft.) and not u,nit no. 1104 on the 1trth floor [super

area of 1000 sq. ft.), along with several annexures and indemnitees'

absolving the respondent ancl the promoter I'rom all responsibility

and liability caused by the respondent'

h. It is pertinent to mention here that the complainanlts were allottecl

unit no. 010-1016 on the 1Otlh floor [super area of [020 sq' ft') and

not unit no. 1104 on the lLth floor (super area of 1000 sq. l't.) by thc

respondent. The respondent also demanded a further payment of

Rs. 1,7,50,690.801- [Rupees Seventeen Lac:s Fifty Thousand Six

hundred and Ninety and Eighty Paise only) [includiirg stamp duty ol

Rs.4,29,000/-).

i. At this juncture, the complain.ants tried approachin$ the responclent

and conveyed that the project has been delayed hy 6 years and 5

months and the complainants have alread'y suff@red mental ar-rcl

financially agony at the hapds of the respondelt due to sttch ;r

prolonged delay and that the complainants at this point in time arc

Page 6 t;tf 24
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C.

a

d.D

e.D

f.

h.

On

res

ob'

5.

not interested in the unit as they were alreacly' co

another office space in Delhi ias the unit was not

them within the time stipulated and thus, the allot:

to t[re complainant s would serve no useful purpose

Relief bought bY the comPlainants:

ffru .o,fnplainants have sought following relief:

a. Uir[ct the respondent to pay penalty for delayed

05,/3,03+/- atthe prevalent prescribed rate in term

tol

31

un

Di

ection 1Bt1) of the Act read with Rule 15 of the

1.2.2011 till the date of actual handing over of

t by the respondent to the complainants'

the respondent to pay pendente lite and futu

ounts payable to the complainants till their actu

complainants.

ct the respondents to set-off the amount of de

ermined by the authority from the l'inal

,50,690.80/- raised by the respondent'

ect the respondent to imrnediately handov'er t

unit in habitable condition.

rect the respondent to immediately exr:cute

nveyance deed of the unit in favor of the complai

train the respondent from raising any furth

rh

Di

d

1

rh

R

i creasing the liability of the complainants'

pass appropriate orders against the resprlnden

mply with the applicable laws and rules'

rect the respondent to pay the complainants liti

the date of hearing, the authority ex

1',

ndent/promoter about the contravention as all

79X of 2020Complaint
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commi

not to

C

o

h

ed in relation to section 11(4) [a) of the Act to

ply by the resPondent

e refRondent has contested the complaint

Th4 complainants are defaulters/offende

tg [6), tg (7) and 1'g (10) of the Re

D.

6.

lead guilty.

Development) Act, 2016. The complainants cannot

r'rnf., the provision of the Real Estate (

De'],relopment) Act, 201.6 or rules frame thereunder'

unit is liable to be terminated on the ground of

outstanding amount to the respondent'

Upon completion of constrruction and upoll g

o.fuprn.y certificate from competent authority'

issued the offer of possessicln letter on 29'1'1''2

complainant was in default in making prelvious

However, while the responrdent was duly enti

inate the allotment of unit from very first in

mmitted by complainanl-s, still respondent

nstruction and offered the possession of unit. De

project, if any, do not give any entitlement to th

d the due payments and sought possession

aking entire sale consideration' This is an ar

pted by the complainants to get the posse

scounted Price.

e complainants have concealed from this hon'

e possession of unit has already been offered to

de offer of possession letter dated 29'11"20

b.

mplainants have neither paid the outstanding u

h

79$ of 2020Conrplaint
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nder section
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k any relief

Iation and

tment of

yment of

securing

dent has

spite that

yments.

cancelf

tgl
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C
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of default
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rompletion
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completed the required

possession of unit.

documentarY formalities fo

cl. it is further submitted that ther respondent with a v

world class commercial space, engaged renow

Cerfrera and Pioz of Spain for the said project' The

enJaged renowned contactor M/s Ahluwalia Contr

the said project. The respondent launched the proie

of creating an iconic building and hence, en

prdfessionals in the field'for the same who are well

timely commitment as well.

fhI respondent had conceived that the proiect woul

as per the terms of the agreement based on the as

m the allottees of the project' However, it

contemplation of the respondent that the a.llott

cofnplainants herein would hugely default in maki

hence, cause cash flow crunch in the project' The co

,l[o a*are that as per the application form' timel

in[talments was the essence of the contract, how

vide offer of possession is outstanding till date.

It is further submitted that the proiect 'centra on

p{oject, located at Sector 61, Gurgaon' All custom

c{mplainants were well informed and consciou

tifrnely payment of all the demands was of esse

ajority of customers opted for coirstruction lin

er clearly understanding that and agreed u

yment as per the construction milestones' I

ention here that, given the choice of payment pla

reement, all the customers including the compla n

791 of2020Complaint
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architects
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-i

understood that a default in tendering timely pay'menlt by significant

number of customers, would delay the construction activity' lt is a

matter of fact and record that the space/unit holders As a group have

defaulted in making timely payment which has caused major sert-

back to the develoPment work'

7. copies of all the documents have been filed and prlaced on record' 'f he

authenticity is not in dispute. Hence, the complaint can bg decided on the

basis of theses undisputed documernts'

E. furisdiction of the authoritY

B. The authority observed that it has territorial as r'vell aS subject matter

jurisdiction to adjudicate the present complaint for the reasons given

below.

E. I. Territorial iurisdiction

t). As per notification no. tl92l2o:17-LTCP dated 14'lz'2017 issued by

TownandCountryPlanningDepzrrtment,thejurisdictionofllealEstate

Regulatory Authority, Gurugram shall be entire Gurugram District for

all purpose with offices situated in Gurugranl' In the present case' the

project in question is situatecl r,rrithin the plannLing area of Gurugram

District, therefore this authority has complete territorial jurisdiction to

deal with the Present comPlaint'

E.lI. Subiect matter iurisdiction

10. The authority has complete jurisdiction to decide the complaint

regarding non-compliance of obligations by the promoter as per

provisions of section 11(a)ta) of the Act Ieaving asifle compensation

whichistobedecidedbytheadjudicatingofliicerifpursuedbytlrc

comPlainants at a later stage'

F. Findings on the obiections raised by the respondept

Page 10 <t|24
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F,l. Obiection raised by the respondent regarding

condition

11. The respondent has submitted the following contr:nti

into note b), the authority for granting grace period on

majeure:

a, That the complainant is the allottee of a shop breari

in the commercial project of the respondent comp

siduated in Gurugram, Haryana' The complainant

mplaint are inter alia seeking interest on acco

nding over possession. Thre project, Centril On

mplex situated in Gurugram's sector 61-' spread

3.675 acres. The said commercial complex has be

/s Anjali Promoters Pvt' Ltd' in collaboration w

erseas Pvt. Ltd' and M/'s Countrywide' Pro

ollectively referred to as 'Company'J' Subs;eque

Town and Country Planning, Haryana ("DTC

lense bearing no'277 of 2OO7 to M/s Countrywid

td. for developing a commercial complex on the

b. t the timeline for possession as per clau:;e 14

r allotment, possession of the unit in question

anded over within 36 months and in no case late

m the date of sanction of building plan' lt is f'

hat the said timeline for possession was subject

nd timely payment of installments by the compl

t it is pertinent to point out that both the

pplication form duly agreed that the responden

ponsible or liable for any failure or delay in

(r

o

Ii

ts obligations or undertakings as provided for i

Page 11 of24
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m jerlrre clause

I contractual

mpossible or

ffedt that the

y delay on

0P or the

reasonable

in question

f disruption

on of force

je(t to force

in!tallments

alent to "Vis

nits of the

company.

.2008, the

ui

t e

t h

2 .0

la from the

UI

1e

SUI

pa

RA

h

t

performance is prevented, delayed or hinde

of or intervention of statutory authorities li

local authorities or any other cause not within

co{rtrot of the Respondent. In such cases, the pe

snfff automatically stand extended for the perio

ffiHAR
#.-Gl;tttj

caused by such operation, occurrence or contint

maj eure circumstance [s).

The possession timelines for the said prolect vvere

majeure circumstances and timely payment of call

by the allottees. "Force Majeure", a French telrm eq

majeure", in Latin, means "superior force"' A' lorce

is defined under the Black s Law Dictionilry as

provision allocating the risk if performance becom'

impracticable, especially as ia result of an e'vent o

parties could not have anticipated or controlled.

That delay, if any, in handing over of possesrsion o

said project is due to reasons beyond the control

In this regard it is pertinen,t to point out t}tat on

company applied for grant of approval of buildin

DTCP.

Thaton2l,oT.2oo},inthemeetingofthebr.rildit

committee, the committee rnembers conculrred u

Superintending Engineer (flQ), HUDA and S'l'P' C

reported that the building plans were in order' T

also toclk note of the report of the STP (E&V)'s ol

buildingplans.Themembersstatedthatthesaido
..minor in nature,, and hence approved the buildin

corrections.

d.

e.
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fnht DTCP vide letter dated 30.07 '2008 approve

pl{ns of the company subject to certain rectification

There were in total 3 deficiencies which were asked

by the company, namely, NOC from AAI to be sub

area n<lt correct and lastly firr: safety measures we

h. That in compliance with the directions issued by

mbmo no.ZP-345/6351dated 30'07'2008, the com

relvised building plans on 27.08.2008 vide letter da

It is pertinent to point out that since there

o$jections conveyed to the company for the relea

plrnt it was assumed that the building plans wo

comp:lny for almost 5 mont.hs, the company on

enquired the reasons for delay in release of'the b

DTCP. To its astonishment, it came to the com

that the same was being wittrheld by DTCP on ac

However, no formal communication qua the same

the company. Nonetheless, the company' on

16.0l.20OgrequestedDTC]Ptoreleaseits;buil

submitting an undertaking to clear the IIDC dues

time period. lt is pertinent to point ou[ that

$rovisions in the Haryana Development and Re

4r.", Act, 1975 or the Haryana Development a

i-lrban Areas Rules, 1976 or any law prevalent a'

permitted DTCP to withhold release of a buildin

of dues towards EDC.

'lthat DTCP on 27.02.2009 after a lapse of almos

Ithe date of submission of the revised building pl

o.nq! of 2020Complaint

the building

of defliciencies.

o be 0orrected

itted, covered

not providerd.

TdP vide office

{ry $ubmitted

ed z5.os.2ooB.

rQ no further

of the building

ld be released

clive[ by the

ts lorn,ln volition

ilfiin[ plans by

nyl's linowledge

nlt o( EDC dues.

w{s rlceived bY

slorlzoos and

inf plans while

ithin a specified

tt[ere were no

Idtion of Urban

d Regulation of

that time which

plan on account

six months frorn

ns, conveyed the
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Tl.

comparry to clear EDC/IDC dues while cleerrly

undertakings given by the company.

j. That it is stated that the company, on 03.08.2010

EDC/IDC with the department. It is pertinent to

thdt in terms of the license granted and the conditio

th$ building plans, the company had started develop

Thht to its surprise, the company received a notice

19103.2013 directing the company to deposit comp

of Rs,7,37,15,792/- on account of all,eged

constrtrction of over an area of 34238.64 sq. rntr.

w{s questioned by the company officials in variou

CP officials. Various representations were made

04.09.20t3, 22.1.0.2013, n1.1 1 .2013, 02.1'.2.20

0 4.20 14, 07 .07 .2014, 1,3.1,1.201. 4, 09.02.20 1 5, 0

pany in its representation dated 05.06.2015 po

alities in the demand of composition charges o

at instead of clarifying the issue, DTCP further i

ter on 31,.t2.2015 directing the company to d

res as composition charges, Rs. 54,72,889 as la

}BZ on account of administrative charges. Th

mbed to the undue pressure and on 13.01.20

l.bZ crores with DTCP as composition cha

uested for release of its building plans. Th

1 .01.2016 further deposited an amount of Rs.41

t balance labour cess.

k,

C

rat even after clearing the dues

mposition charges, building Plan

i tead, the company was asked to
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plan again as per the new format. The same was d

cor{rpany on 16.06.2077. Further, the company, on

corf struction applied for grant of occupation

29.07.2017. That the company on the very next day

re$lied to the DTCP justifying the concern while

bu{lding plan again for approval. In the meantim

also paid composition chargels to the tune of Rs.

regularization of construction of the project.

m. Thht, finally on 12.01,2018 the building plan was a

Ce

in

tra One, post approval of the same, the company

ntinuation to its applicatirln dated 31.07.2i01,7 ,

P for grant of occupation certificate for its pro

p n at that point in time was not linked with paym

n. It is pertinent to mention that in 2013 the com

S rprise demand of Rs.7.3'7 crores for compo

uthorized construction without consiclering

D

th

v

re

u

t occupation certificate was duly granted

.10.2018. Thus, even after hraving paid the entire

r 2010 the building plans for the project in q

eased by DTCP. It is reiterated that release/app

nstruction at the project site was carried out by

basis of approval of building plan in the meetin

n approval committee on 2L.07.2008. Even afte

mposition charges, the building plan was not re

tead, the company was asked to apply for san

n again as per the new format. The same was

mpany on 16.06 .2017. However, it is after alm

ir

p

ars from the date of first application that the b il

93 of 2020Cornplaint

CC

.e

u

t

D

S

V

n

h

o

p

e

i

I

st

ode by the

lletion of

tificate on

25.t0.2017

mitting the

e compally

3,127 l- for

it

rl

i

by DTCP

building

i

done by the

lapse of 10

ng plan was

Page 15 ol'24

URUGI?AM

ERALr

G



wHARERp,
ffi-- CUNUGRAM

finfilly approved on t2.01.2018. Thus, the ci

mentioned hereinabove falls; squarely into the

applicability of the concept of 'force majeure''

o. That in addition to the above, the project also got d

co[nplete ban on extraction of ground water for con
I

Cdntral Ground Water Board. On 13'08'2011, the

whter Board declared the entire Gurgaon district

which in turn led to restriction on abstraction of gr

for drinking ldomestic use' [{ence, the developer/

use only treated water for construction anclT'or

nstruction.

p. at the Hon'ble Supreme Court recently in Pu

Ltd. Vs, Dr, Viresh Arora (Civil Appeal No' 3

d September 2020 while allowing the appeal

eloper company against an order passed by

rected the Ld. commission to decide afresh on th

hile taking into consideration the force majeu

leaded by the develoPer.

e Flon'ble Supreme Court conceded with the s

the Developer Company that though the NCD

eveloper pleaded force majeure on the ground t

i. the construction of the flats could not proc

granted by the National Green Tribunal on co

the winter months; and

ii. demonetization affected the real estate ind

delays in completion, the submission has not

he second submission which was urged on beha

q.

as that in similar other cases, the NCDRC has
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S.

of the nature involved in l.he present case in

possession, having regard to the quantum of clelay i

Thfirs, delay, if any, in handing over possession to all

On]e has been due to reasons beyond control of th

thd same need to be taken into consideration

ar,rfarding delay possession compensation while

company an extension of 10 y'ears so as to complet

z01B-19.

As far as this issue is concerned the authority the authol

settled this issue in complaint bearing no. 1567 oJ-2079

1,2.

Chopra & anr, V/s Aniali Promoters & Developers P

the authority is of the considered view that if therer is I

G.

the authority is of the considered view that if therer is Ia

of competent authority in granting the requir:erd sz

reasonable tirne and that the respgndent was not at faul

conditions of obtaining required zrpprovals then the res

approach the competent authority for getting this t

:11j,2.201L till 19J,1,.201'8 be ,Ceclared as "zero tir

computing delay in completing the project' Howe'uer, fo

the authority is not considering this time period ias zer(

respondent is liable for the delay in handing over pc

provisions of'the Act.

Findings on the relief sought b;r the complainants

G.I. Direct the respondent to pay penalty fon dela

on Rs. 65,73,634/- at the prevalent prescribe

of the proviso to Section 1B(1) of the Act read

the Rule s2017 from 3t.121,.2011 till the date ol

over of possession of the unit by thtl resl

complainants.
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G.II. Direct the respondent to pay pendente lite and future interest

,':l"amountspayabletothecomplainantsti''rh:iractual
realization by the complainants' 

I

G.lll.Direct the respondents to set-off the amount of delayed

penalty as determined by the authority from the final demand

of Rs. L7,5O,690.80/- raised by the respondent' 
I

13. In the present complaint, the complainants intend to contjnue with the

project and is seeking delayed possession charges intfrest on the

amount paid. clause 2.1, & 2.2 of the agreement to sfll (in short,

agreement) provides for handing over of possession and is reproduced

below: -

,,2,1 That company shall endeTvor to make offer of poSsessron o/

the said building/shop/officre space/unit by 3l Decernber.201'1,

subiect to force maieure circumstances and compliance of all terms

and conditions ond'timely payr,nent of all installments by the allottees

ofthebuilding.lfthecompanyfailstomakeofferofpogses.sionfor
fit outs latist by 30th Jun,e 2072, the company shall pay a

cornpensation ai mentiined' in space buyers' agreernent up till
the date of making offer po,ssession of the said prerfiises' lJ-the

cornprny iot opplird-io DfCP/any other compet:ent authority for
issttancLofoccup,ationand/orcompletioncertificaLeby30April2012
and the dilay, if any, in making offer ol pos.sessioir by 37th June 2012

is qttributoilr'to iny detoy op part of DTCP/ competent au.thority'

then thepossession may bi delayed, and company shall not be liable

topayonycompensationorplgnqls,forthedelaiy.T,hecompany,on
obtainingcertificateforoccupationanduSef,rclmthecompetent
authoriiies, ,riirrt to clearanr:e oJ'all your dues ctnd your compliance

with all th,e terms and condit.ionrs of the appliccttion/allotment ond

standard space buyer's agreernent to be executeai, shall kand over the

sh o P / office sP a ce / un i t " "'"
14. At the outset, it is relevant to comment on the prerset possession clause

of the agreement wherein the possession has been subjected to all klnds

of terms and conditions of this agreement and application, and the

complainant not being in derfault uncler any provisions of this

agreement and compliance lvith all provis;ions, formalities and

do.J*.ntation as prescribed by the promoter. th{ dlra$inS of this

ol zgB ofzo2o
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clause and incorporation of such conditions are not

uncert6in but so heavily loaded in favor of the promoter

allottee that even a single default by the allottee in fulfil

and documentations etc. as prescribed by the promotel

porr.tlion clause irrelevant for the purpose of al

commltment date for handing over possession loses i

incorp[ration of such clause in the flat buyer ag

pron1lt.. is just to evade the liability towards timely de

unit and to deprive the allottee of his right accruin

possession. This is just to comment as to how the buil

his ddminant position and drafted such mischievou

agreement and the allottee is left with no option bu

do lines.

Admissibility of grace period: The promoter llras p

over the possession of the aparrtment by 30'06'20

present matter the allotment letter incorporates unqu

grace period/extended perjod in the possession clause.

authfrity allows grace period of 6 months to the

unqualified at this stage.

Admissibility of delay possession charges ztt p

interest: Proviso to section 1B provides that where an

intend to withdraw from the project, he shall be paid,

interbst for every month of delay, till the handing ove

such rate as may be prescribed and it has been prescri

of the rules. Rule 15 has been reproduced as under:

Rule 75. Prescribed rate of interest- fProviso to

section 78 and sub-section (4) and subsection (7)

15.

t6.

(1) For the purpose of proviso to section 12; sectior

ie'ctions (4) ond (7) of section L9, the "interest at the ra
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shall be the State Bank of India highest margina

+2%.:
Provided thot in case the State Bank of lndia ma'

rate (MCLR) is not in use, it shall be replaced

lending rates which the State Bonk of India may

The I

provis on of rule 15 of the rules, has determi

inte The rate of interest s0 determin

ble and if the said rule is followed to

uniform practice in all the cases.

uently, as Per website of the S

the marginal corst of lendin

on da e i.e., 08.04.2022 rs 7.300t'0. Accordingl

for tending to the general Public'

uislature in its wisdom in the subordi

rt will be marginal cost of lending rate

finition of term'interest'as; defined un

es that the rate of interest chargeabl

ter, in case of default, shalll be equal tt

ensu

18. Con

intere

L9. The

provi

prom

the p

rel

20. The

be

nt section is reProduced below:

"(za) "interest" means the rates oJ'interest payat\

or the allottee, as the cose maY be'

Explanation, -For the purpose of this clause-
(ij the rate of interest chargeable from t''

prttmoter, in case of defoult, shall be equal to t

'which 
the promoter shall be liable to pay the

default.
(ii) the interest payable b"v the promoter to t

frctm the date the promoter received the amounL
'tilt 

the date the amount or part thereof and

refunded, and the interest payable by the allott

siall be from the date the allottee defaults

promoter till the date it is Paid;"

moter shall be liable to pay the allottee

re, interest on the delaY PaYments

charged at the Prescribed rat

t24
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..rponfi.nt/promoter which is the same as is being

complalinant in case of delayed possession charges'

On conbideration of the documents available on record a:

made fegarding contravention of provisions of the Act,

satisfidd that the respondent is in contravention of the s

of the ]6ct by not handing over possession by the due

agreenfrent. By virtue of clause 2.1 of the buyer's agree

between the parties on 26.12.2008, the possession

apartr{rent was to be delivered by 30.06.201,2. As far a

21.

concerned, the same is allowed being unqualifiedl anc

rnajeure nclte is concerned the authority has not consid

as zero period accordingly the dur: date of possess;ion re

The respondent has offered the possession of the subje

29.11.2018, Accordingly, it is the failure of the res;pond,

fulfil its otlligations and responsibilities as per the agt

over the possession within the stipulated period'

Section 19(10) of the Act obligates the allottees to take 
1

subject unit within 2 months from the date of recei

certificate. In the present comtrllaint, the occupatior

granted by the competent authority on 09'10'ZAIB'

offered the possession of the unlt in question to the ct

on 29.1,1.2018, so it can be said that the compllainan

about the occupation certificarte only upon the (

possession. Therefore, in the interest of natural iustice

should be given 2 months' time fnom the date of offer o

2 month of reasonable time is being given to thre con

in mind that even after intimation of possession, pra

to arrange a lot of logistics and requisite docurnents

22.



23.
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limited to inspection of the completely finished unit, bu

to that the unit being handed over at the time of taking

habitable condition. It is further clarified that the de

charges shall be payable from the due date of posserssion

till the expiry of 2 months from the date of clffer

(29.11.2018) which comes out to be 29.01.201.9.

Accordingly, the non-compliance of the mandate conta

11(4)({) read with proviso to section 1B(1) of the Act o

responflent is established. As $uch the allottee shall

promoter, interest for every month of delay from due da

i.e., 30.06.201,2 till the date of offer of the possession of t

nronths i.e., till 29.01,.20!9, at prr:scribed rate i.e., 9.3

proviso to section 1B(1) of the Act read with rr"rle I Ii of t

G.lV. Direct the respondent to immediat.ely

possession of the unit in habitable condiition.

24. T'he respondent has already offered the possession of

on 29.1,1.2018 after the grant of OC' Thereforer, the

directed to take the possession of the subject unit af

installments clue if, any within 15 days from the date of

G.V. Direct the respondent to irnmediately exr:cute

conveyance deed of the unit in favor of thtl com

25. The respondent is under obligation as per section 17

convefance deed executed in favour of the complainant

can be addressed after payment of due installment by t

,na ,f1.. taking the possession of the said unit.

G.VI. {estrain the respondent from raising any fu

and increasing the liability of the complainan

o.179$ of 2020Complaint
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26.

27.

The pr$moter is directed not to raise any

BBA or which has been specifically held

authorlty or by the any court of law.

G.VII. pirect the respondent to pay the complai

costs.

The cofnplainants are claiming compensation in the a

reliefs. The authority is of the view that it is importan

that thf Act has clearly provided interest and compensa

entitle ent/rights which the allottee can claim.

compensation under sections 12, L4,18 and section 1

compl{inants may file a separate complaint before Adju

under ion 31 read with section 71. of the Act and rul

Di ns of the authoritY

Hence, the authority hereby passes this order and iss

clirections under section 37 of the Act to ensure

obligations casted upon the promoters as per the functi

the authority under section 3a(fl:

i. Thp respondent is directed to pay interest at the p

9.300/o p.a. for every month of delay from the due d

i.e., 30.06.201,2 till the date of offer of the pos

months i.e., 29.01'.2019.

ii. The arrears of such interest accrued from 30.06.201

strhtt be paid by the promoter to the allottee withi

from date of this order.

TkJe complainant is directed to pay outstanding d

adiustment of interest for the delayed period.

e rate of interest chargeable from the allottee by

H.

28.

of default shall be charged at the prescribed

7sl of 2020Complaint
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29.

30.

in

Comp

RA

the promoters shallbe liable to pay the allottee, in

the delayed possession charges; as per section ',Zl,.za)

v. The respondent shall not charge anything from t

which is not the part of the agreement. However,

sha I not be charged by the prornoter at any point of

bei g part of agreement as per law settled by Hon'ble

vil appeal no. 3864-3889 /;,!"020.

int stands disposed of.

File be nsigned to registry.

V,1-

Mem

Dated: 08.

(Vijay r Goyal)

aryana Real Estate Regulatory Authority, Guru

4.2022

signing the order dated 0804.2022 it was brou
authority that the due date of possession

.201,1 at relief no. 3 in the proceeding of the

date 30.06.201,2. The authority hereb

Note: Whil
of th
31.1

corr
typo phical error under section 39 r /w 3B(2) of the

abov order.
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