HARERA

- GURUGRAM F’,ﬁomp!ainr No. 2953 of 2020
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. ¢ 2953 0f2020
Date of filing complaint : 08.10.2020
First date of hearing - 19.01.2021
Date of decision - 12.04.2022
| Ajay Bajaj ||
} Complainant
R/0: - 401, Neelkanth Apartments, sector- ||
f' 21C, Faridabad , Haryana =
I
I |
— |
l
[

Versus |

M/s BPTP Linited
Regd. Office at: - M-11, Middle Circle, Respondent |
Connaught Cireus, New Delhi -110001 |

r—“
|
|

IEID_RAM: - - ___i;
}_Dr. K.K. Khandelwal Chairman ]
Shri Vijay Kumar Goyal }' Member_ |
,_‘A_FPEAHANCE: | .
|_Sh. Arpit Marwah Advocate for theEipiajlﬂt__!
| Sh. Venket Rao Advocate for the respondent |

ORDER

1. The present complaint has been filed by the

complainant/allottee under section 31 of the Real Estate

Page 1 of 46



HARERA
eyt GURUGRAM [ Complaint No. 2953 of 2020 7

(Regulation and Development) Act, 2016 (in short, the

Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the
Rules) for violation of section 11(4)(a) of the Act wherein
it is inter alia prescribed that the promoters shall be
responsible for all obligations, responsibilities and
functions under the provision of the Act or the rules and
regulations made there under or to the allottees as per the
agreement for sale executed 'I:hter se.
A.  Unitand project related details

2. The particulars of unit details, sale consideration, the
amount paid 'by the complainant, date of proposed
handing over the possession, delay period, if any, have
been detailed in the following tabular form:

S.no. Heads . - Information |
Project name and location | ‘Park Terra’, Sector 37-D, 7]
Gurugram, Haryana,
2. Nature of the project residential plotted colony ( |
integrated township) |
3. |a) DTCPlicense no| | 830f2008 [940f2011 |
dated dated
05.04.2008 24.10.2011 —l
b) License valid up to 04.04.2025 |23.10.2019
) Name of the licensee super belts | countrywide
pvt. Itd and 4 promoters |
others pvt.ltd. and 6 |
others |
d) area 2318acre | 19.?44Ere_i‘
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‘4. | a)RERA registered/not | Registered
registered 299 0f 2017 dated 13.10.2017
5. | Unitno. 1502, 14% floor, tower- T22 |
(annexureR-5 on page no. 77 |
of reply)
(inadvertently mentioned as
15t floor)
6. Unit admeasuring 1998 sq. ft. T
gk (annexure R-5 on page no. ??|
£ F‘ﬁ “of reply)
(7. | Dateof building plan = 21.09.2012 1

(vide projects details |
[ Ireceived from planning
- - +| branch of the authority)
8. Date of execution of the 16.01.2013 g

floor buyer's agreement (annexure R-5 on page no. ?2’

n | of reply)

9. | Total consideration | | Rs, 1,33,11,226/- ]
\ (vide statement of account DI‘J
; page no. 63 of complaint) ]
10. | Total amount paldb}r the "_'R-SJ'I,ZQ,QT,EZEJ-

complainant (vide statement of account
: | on page no. 63 of complaint) |
11. | Possession clause “Clause 5.1- The N
Seller/Confirming Party

proposes to offer possession
of the unit to the
Purchaser(s) within the
Commitment period. The
Seller/Confirming Party shall
be additionally entitled to 3
Grace period of 180 days |
after the expiry of the said
Commitment Period for
L making offer of possession of|
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the said unit.

Clause 1.6 "FBA'
“Commitment Period” shal
mean, subject to Force
Majeure circumstances
intervention  of statutory
authorities and Purchaser(s]
having timely complied wit
all its obligations, f{:rmaiitiej

or documentation, a
prescribed/requested b

A ’Sellerjﬁﬂnﬁrming Party]

under this Agreement and
not being in default under

| .| any“part of this Agreement
“[incldding but not limited tJ

the.  timely payment u‘
instalments  of the salg
consideration as per the[
payment plan opted
Development Charges [DC]J
stamp. - duty and  other
charges, th
Seller/Confirming  par

shall offer the possession o
the Unit to th
Purchaser(s)  within a1
period of 42 months fro

the date of sanctioning (l:]
building plan or execution
of Floor Buyers Agreement
whichever is later”

(Emphasis supplied)

12. | Due date of delivery of 16.07.2016
possession (Calculated from the date of |
execution of agreement as |
being later)
13. | Occupation certificate Not obtained

| 14.

Offer of possession

Not offered 1
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Grace period utilization Grace period is not allowed |
in the present complaint. |

B. Facts of the complaint

3. That the complainant believing the representations and

fake claims made by the respondent with respect to their
market reputation to be true & correct, booked unit No.
T22-1502, floor 15t m-:_;_;g@ér.:'rzz, admeasuring 1998 sq.ft
in their project "BPTP-T&rﬁ" [hereinafter referred to as
the “unit”} for a tdt_ai sale ;.pﬁce consideration of Rs.
13,311,226/ ‘inclusive of a the charges i.e. covered
parking charge, club membership, corner & club park
facing, development charges, fire fitting, power backup,

IFMS & service tax.

- That for the purpose of the purchase of the said unit, the

complainant executed-an allotment application form on
28.08.2012. Thereafter, in furtherance of the purchase of
the unit the complainant executed flat buyer's agreement

with the respondent on 16.01.2013.

- That as per the clause 1.6 & 5.1 of the flat buyer's

agreement dated 16.01.2013, the respondent had assured

the complainant to deliver the possession of the unit
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within 42 months from the date of the execution of the flat
buyer's i.e, by 16.07.2016 with a grace period of 180 days
is mentioned which can be taken by the respondent in the
event of delay after the commitment period , according to
that respondent was supposed to deliver the possession of

the unit by 16.01.2017.

. That further it was agreed in clause 6.1 of the flat buyer’s

agreement dated 16.(1'1-.:20'1'3'"that In the event of delay in
the delivery of p‘nSsesﬁinﬁ'un_-the.part of the respondent,
then the respondent will be liable to pay penalty @ Rs.5 /-

per square feet per month on super area.

- That as per:the flat buyer’s agreement dated 16.01.2013;

the complainant in discharge of their financial obligations
towards the respondent has made timely payments to the
tune of Rs.1,29,97,5_28j— till date inclusive of all the
charges i.e. development charges, covered parki ng charge,
corner-club-park ' facing charges & club membership,
which amounts to 979 of the total sale price
consideration. It is most humbly submitted that al] the
payments made by the complainant were duly
acknowledged by the respondent.  Further, the

complainant made all the payments to the respondent as
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& when demanded by them & there was no delay from the
side of the complainant when it came to making the
payment to the respondent, However, despite that the
possession of the unit was delayed beyond reasonable

time by the respondent.

- That the complainant repeatedly asked for the possession

of their unit from the respondent. However, the
respondent avoided slﬁéﬁﬁg‘ﬁe details of handing over of

the unit with the complainant.on one pretext or the other.

. It is submitted that the ré'épondent was supposed to

deliver the unit by 16.07.2016 which includes the grace
period not able to deliver the same till date which is
almost a de__lajf'uf 44 months as per the flat buyer’s
agreement. |

That as per section 19 (6) of the real estate
(regulation and ﬂeﬁeinpment) act, 2016, the complainant
has fulfilled their responsibility in regard to making the
Necessary payments in the manner and within the time
specified in the flat buyer’s agreement. Therefore, the
complainant herein has not breached any of the terms of

the agreement dated 16.01.20 13.
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That however to the utter dismay of the complainant,

the respondent could not complete the said project &
failed to deliver the possession of the unit by the due date
ds proposed in the flat buyer’s agreement dated
16.01.2013 i.e. 16.01.2017 (including grace period of
180 days). The respondent owing to his dishonest
intentions even after _@#&_ﬁg:gimel}r bayments against the
unit purchased has fﬁilgclfifg}:ieliver the possession of the
unit, thereby infringing the rights of the innocent
complainant-who has:'spent"their hard-earned life savings
in the purchase of the said unit.

That keeping in view the inability in developing the
project in time ‘and in the light of the half-hearted
promises made by.:.th'e respondent, the chances of getting
physical possession  of the "apartment as per the
agreement’lin near future seems bleak and that the same is
evident of the irresponsible and desultory attitude and
conduct of the respondent, consequently injuring the
interest of the buyers including the complainant who has
spent their entire hard earned savings in the purchase of

the unit and now stands at a crossroad to nowhere,

Page 8 of 46



g'irﬂ\RE_RA
=2 GURUGRAM Eumpiajm No. 2953 of 2020

13.  That the complainant has even tried to contact the

respondent time to time to know the status of the
construction of the project but the respondent used to
turn his ears deaf towards the pleas of the complainant,
who used to run from pillar to post to get justice against
the errant actions of the respondent. That the respondent
unlawful actions of breaching the flat buyer agreement
dated 16.01.2013, nn;:_ c_dmﬁltting the construction of the
project on time, delayiﬁ_g'tﬁﬁ delivery of the possession of
the flat amounts not uhfjr to the defiance of law and order
but also amounts to the prejudice to the rights of the
complainant. hence the present complaint
C.  Relief sought by the complainant.

14. The complainant has sought following relief:

(i) Pass an order for delayed penalty due to delay in
handing ‘over of the possession @ 18% per
annum, from the due date of possession till the
date of actual possession of the unit is not handed
over to the complainant, in favor of the
complainant and against the respondent;.

(ii) Pass an order directing the respondent to exclude
development charges, covered parking charge,

corner-club-park-facing charges &  club
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membership charges from the final demand since
the same has already been paid by the
complainant.

(iif) Pass an order directing the respondent not to
charge GST charges from the complainant at the
time of raising final demand in lieu of judgment
passed by Panchkula Authority in “Madhu Sareen
vs. BPTP Ltd." | =

(iv) Pass an order dlrecuﬁg the respondent to charge
service tax onétﬁe.'mmplainant till 16.01.2017 ie.
the date of completion of the unit at the time of
raising final demand.

(v) Pass an order restraining the respondent from
charging electrification charges separately at the
time of'ﬁnal--.d_emand.-

(vi) Pass an order directing respondent for issuing offer
of possession  letter, to the respondent after
nbt:;'iniﬁg 0C/CC and without asking any escalation
charges and any others charges which were already
paid by the complainant for the unit.

(vii)Pass an order for payment of penalty for delay as
per the allotment agreement at the rate of Rs. 5/-

per sq. feet per month for the period of delay in
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favour of the complainant and against the

respondent,

D.  Reply by the respondent,

15.

It is submitted that the respondent had diligently applied
for registration of the project in question ie, "Terra”
located at sector 37D, Gurugram including towers-T-20 to
T-25 & EWS before: this  Hon'ble Authority and
accordingly, registraﬁﬁriceﬁiﬁcate No. 299 of 2017 dated
13.10.2017 was issued by this Hon'ble Authority,

That - the “complainant |approached this Hon'ble
Authorit}f'fﬂr redress“a.! of 'the alleged grievances with
unclean hands, ie. by not disclosing material facts
pertaining___ :t:b the case at hand and also, by distorting
and/or mi'sfép:;'esénti'ng the actual factual situation with
regard to several aspects. It js further submitted that the
Hon'ble Apex Court in plethora of cases has laid down
strictly, that-a pa!;‘ty ap_;imﬁching the court for any relief,
must come with clean hands, without concealment and/or
misrepresentation " of material facts, as the same
tantamount to fraud not only against the respondent but
also against the court and in such situation, the complaint
is liable to be dismissed at the threshold without any

further adjudication,
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That the complainant has concealed the fact that he has
committed defaults in making timely payments of
various instalments within the stipulated time despite
having clearly agreeing that timely payments is the
essence and it is pertinent to point out that till date, the
complainant has made mnrdmate delays in making
timely payments of mstﬁﬁntnts

That the cumpiamant ha_s cuncealed from this hon'ble
authority ‘that via “email dated 20.0 1.2017, the
respondent gave npfinrtunf&j.r to the complainant to clear
of his dues with a waiver :}flﬂﬂ% of the interest amount
along with'a 1% discount on the principal outstanding
amount, H'ow_e'_.rer, the complainant chose not to avail
this ﬂpportuﬁit}r‘ tﬁ clear his dufstanding dues.,

That the complainant has further concealed that the
respondent being a customer centric organization vide
demand letters as well as numerous emails has kept
updated and informed the complainant about the
milestone achieved and progress in the developmental
aspects of the project. The respondent vide emails have
shared photographs of the project in question. However,

it is evident that the respondent has always acted

bonafidely towards its customers including the
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complainant, and thus, have always maintained 2
transparency in reference to the project. In addition to
updating the complainant, the respondent on numerous
occasions, on each and every issue/s and/or query/s
upraised in respect of the unit in question has always
provided steady and efficient assistance. However,
notwithstanding the several efforts made by the
respondent to attend jﬁﬁ&hé'queries of the complainant
to their complete sé‘ﬁfﬁf'ﬁéﬁﬁn, he erroneously proceeded
to file the présem-_-f}feic}ltiﬂus. complaint before this
Hon'ble Authority against'th.e respondent..

From the above, it is very well established, that the
complainant has approached this Hon'ble Authority with
unclean hands by distorting/ concealing/ misrepresenting
the relevant facté-partajni,ng_ to the caseat hand. It is further
submitted that the sqle inte’n-_tibn of the complainant is to
unjustly enrich himself at the expense of the respondent by
filing this Wui’uus ﬂumpl'ain.'t. which is nothing but gross
abuse of the due process of law.

It is submitted that the relief(s) sought by the complainant
are unjustified, baseless and béyﬂnd the scope/ambit of the
agreement duly executed between the parties, which forms a
basis for the subsisting relationship between the parties. The

complainant entered into the said agreement with the
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18.

19.

respondent with open eyes and is bound by the same. That
the relief(s) sought by the complainant travel way beyond
the four walls of the agreement duly executed between the
parties, The complainant while entering into the agreement
has accepted and is bound by each and every clause of the

said agreement.

That having agreed to theabuvaj at the stage of entering into
the agreement, and rauﬂiiigvague allegations and seeking
baseless reliefs beyung__,thé -:amﬁbit of the agreement, the
complainant is hl‘dwing--l;pi:--aﬁQ-;Lnld at the same time which
Is not permissible under law as the same-is in violation of the
‘doctrine of approbate & reprobate”. In this regard, the
respondent reserves the right to refer to and rely upon
decisions of the hon'ble supreme. court at the time of
arguments, if required.’

That GST being, indirect tax_is payable by the end user /
allottee as per GST regulations. That vide clause C (5) of the
application form, latér reiterated vide clause 1.33 read with
clause 3.8 of the duly executed FBA it was specifically agreed
to between the parties that the complainant is liable to pay
statutory dues including but not limited to service tax, VAT
and other tax incidence that may arise. Thus, GST which has
been levied by the government from 01.07.2017 is applicable

and payable by each customer. Even otherwise, indirect taxes
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E.

20.

21.

such as GST, HVAT etc. are pass through charges which are
collected by the respondent and passed on to the
government.

That the project in question was launched by the respondent
in August 2012. It is submitted that while the total number of
flats sold in the project "Terra" are 401, for non-payment of
dues, 78 bookings/ allotments have since been cancelled.
Further, the number nfcuatﬂmers of the project "Terra" who
are in default of mak:ng pﬂ;mahts for more than 365 days
are 125. _ LN

Copies of all the reievant-dok;uments have been filed and
placed on the record. Their authenticity is not in dispute.
Hence, the complaint can be decided on the basis of those
undisputed documents and submissions made by the parties

0hservatiunsi-ﬁ'fth'e-auﬂmrity

22.Since, common issués with regard to super area, cost

escalation, STP charges, electrification charges, taxes viz GST
&VAT, advance maintenance charges;, car parking charges,
holding  charges, ' ¢club membership  charges, PLC
development location charges and utility connection charges,
EDC/IDC charges, firefighting/power backup charges are
involved in all these cases and others pending against the
respondents in this project as well as in other projects

developed by them. So, vide orders dated 06.07.2021 and
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17.08.2021 a committee headed by Sh. Manik Sonawane [AS

(retired), Sh. Laxmi Kant Saini CA and Sh. RK. Singh CTP
(retired) was constituted and was asked to submit its report
on the above-mentioned issyes. The representatives of the
allottees were also associated with the committee and 2
report was submitted and th_e same along with annexures
was uploaded on the w&b‘site of the authority. Both the
parties were dlrected to file obj’ecnons to that report if any,
The cnmplamant and other allottees did not file any
objections. Thuugh the respnnd:—:-nt sought time to file the
objections but, did not opt for the same despite time given in
this regard. The executive summary of the committee report
and the recommendations so made in respect of the project
in question i.e., *Ten‘a‘.._@re as under:

a) Car Parking Charges; The complainants requested that
the car parking allotted to the allottees be also included
in the conveyance deed being an integral part of the
units.

Recommendation: After discussion, the committee finds
no dispute on the issue and it was agreed upon that the
car parking along with its cost shall be included in the

conveyance deed to be executed with the allottees.
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b) Club membership charges: The complainants

contended that the club is not part of the common areas

to be transferred to the RWA. It will be operated and

managed by the respondent or third party on g

commercial basis. Hence, they should not be forced to

pay for this facility as CMC and requested that the club
membership be made optional.

Recommendation: 2T

i.  After deliberal:iﬁﬁ':.‘ﬂf -"i.vas agreed upon that club
membership will be optional,

ii.  Provided, if an_allottee opts out to avail of this
facility and later approaches the respondent for
membership of the club, then he shall pay the club
membership charges as may be decided by the
respﬁn"tit-.nt“'and shall not invoke the terms of FBAs
that limits CMG'to INR 1,00,000.00.

iii. In view of the consensus arrived, the club
membership may be made optional. The
respondent may be directed to refund the CMC if
any réq'uést is received from the allottee in this
regard with condition that he shall abide by the

above proviso,

EDC/IDC: The contention of the complainant was
limited to the extent that they have already paid the full
and final amount of EDC/IDC as part of development
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d)

charges prescribed in the FBAs. They requested the
respondent may be restrained from making any further
demands on this account in the future,
Recommendation: The committee observes that the
concern of the complainants is genuine and
recommends that the respondent be directed not to
raise any undue and  inappropriate demands in the
future. | **’
Preferential lncati*nﬁ--.'nﬁa'rges: The contention of the
complainant was ljl’ﬂltE‘d to the extent that it may be
ensured /thatthe PLCs have “been levied by the
respondent as prescribed in the FBAs. They did not
point out-any specific case where the respondent has
demanded PLCs beyond the scope of the FBAs,
Recommendation: In view. of this, the Committee
recommends ‘that the: respondent may be directed to
submit an affidavit declaring that PLCs have been levied
strictly as prescribed‘in the FBAs executed with all the
complainants in the projects Spacio , Park Generation
and Terra.

GST/VAT/Service Tax: The GST came into force in the
year 2017, therefore, it is a fresh tax. The possession of
the flat was supposed to be delivered before the
implantation of GST, therefore, the tax which has come

into existence after the deemed date of delivery should
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not be levied being unjustified. The main questions

which were arises for the consideration of the
committee were:
i. Whether the respondent s justified in demanding
GST, VAT, and service tax?
ii. If applicable, what is the rate of HVAT, GST, and
Service Tax to be charged to customers?
Recnmmendatlnn‘i ﬁ@e&ana]ym of various factors as
detailed in the cnmﬁﬁtﬁglﬁepnrt the committee is view
that the foll_uwing”ta#ﬁtiuﬁ.tu be allowed:
I.  Haryana Value Added Tﬁx: The promoter is entitled
to chéfgé VAT from the allottee for the period up to
30.:0_‘6;__2"_{]1? as per the rate specified in the below

table:
Period 15c'hénm_- ! Effective [ Whether |
Ve[ Rate1 Vot ‘recoverable
Tax. from
Customer
Up to [[Haryana © | [1.05% = | Yes ]
31.03.2014 Alternative
Tax
Compliance
Scheme
From Normal 4.51% Yes
01.04.2014 Scheme
to
30.06.2017
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ii.  Service Tax: The service tax rate to be charged from

the customer:
[Semue tax | Basic Educatio | Second | Swareh Krishi | Total Abatemen | Effective Tax Rate
Rates/Date | Rates of | n Cess ary & | Bharat | Kalyan | Tax t %
Serviee Higher | Cess Rate
Tax Educati
on Cess
0z July | 109 20 1% 10,309 10.30%
2010 o
31st March .
2012 Tl o A T
. '; :__1'}'-:{::_""'[:;,:_ =
& -"‘; - -_#;.._1.‘ 5 - —
Ist  April | 120% 2% 19 P Bt23em | 1swv70 | 37w
012 w e i B %
3lst  May =
2015

Ist June | 14% ol w0 | ezow

2015 to %
l4th MNov
2015
15th Nov | 149 551§qd;qu 435%
2015 o Jogl |
3st  May |
2016 _
Ist  June | 148 4.50%
2016 o
A0th  June
2017 _J
';?- I . ¥ . (] -_:'-_. F-li:_: h ¥ .:"
Feedllh g oot b
iii. ProjectSpecific GST to be refunded:
—HPEHABAMA
'?arri:ulars , 71 )| J J < /A I\ Terra
HVAT (after 31.03.2014) (A) 4.51%
Service Tax (B) 4.50%
Pre-GST Rate (C =A+B) 9.01%
GST Rate (D) 12.00%
R
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| Incremental Rate E= (D-C) 2.999%, —Il

| Less: Anti-Profiteering benefit passed if any till | 2.589
March 2019 (F)

| Amount to be refunded Only if greater than (E- | 0.419% 1
F) (G)

! —-J—___J

G. Jurisdiction of the authnrlt}r_
The respondent has. ratsedan objection regarding
jurisdiction of authuritj?iﬁ;é'ﬁtéﬁain the present complaint.
The authority uh__serve?_-ﬂj_a,t_' it ‘has territorial as well as
subject mattep. juris.di(_;tiunr"gt; adjudicate the present

complaint for the reasons given below.

G. I Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017
issued by Town and Country Planning Department, Haryana,
the jurisdiction of Haryana Real Estate Regulatory Authority,
Gurugram shall be entire _Gurugral"n district for all purposes,
In the present case, the project in question is situated within
the planning area of Gurug:;am district. Therefore, this
authority has complete territorial jurisdiction to deal with
the present complaint.

G.II  Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter
shall be responsible to the allottees as per agreement for

sale. Section 11(4)(a) is reproduced as hereunder:
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Section 11(4 )(a)

Be responsible for ql| obligations, responsibilities and
functions under the provisions of this Act or the rules
and regulations made thereunder or to the allottees
as per the agreement Jfor sale, or to the association of
allottees, as the case may be, till the conveyance of al|
the apartments, plots or buildings, as the cqse may
be, to the allottees, or the common areas to the
association of allottees or the competent authority, as
the case may be.

So, in view of the provi__sion-_s of the Act quoted above, the
authority has camplete.jqr.isdfctiﬁn to decide the complaint
regarding nﬂn-cnmplianr;é of c;b!igatinns by the promoter
leaving aside compensation which is to be decided by the
adjudicating officer ifpursﬁed by the complainants at 3 later

stage.
Findings on the objections raised by the respondent.

H. T Objection regarding untimely payments done by the
complainant, _
The respondent has alleged that the complainant having

breached the terms and conditions of the agreement and
contract by defaulting in ‘making timely payments. Further
‘the above-mentioned contention is  supported by the
builder- buyer agreement executed between both the parties.
Clause 7 provides that timely payments of the instalments
and other charges as stated in the schedule of payment is
essence of the agreement.. The counsel for the respondent

stressed upon clause 7.1 of the buyer's agreement wherein it
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is stated that timely payment of instalment is the essence of

the transaction, and the relevant clause js reproduced below:

7. TIMELY PAYMENT ESSENCE oOF CONTRACT,
TERMINATION, CANCELLA TION AND FORFEITURE"

7.1 The timely payment of each instalment of the
Total Sale Consideration e, COP and other charges
as - stated  herein s the essence of this
transaction/Agreement. In case the Purchaser(s)
neglects, omits, ignores, defaults, delays or fails, for
any reason whatsoever, to pay in time any of the
instalments or other amounts and charges due and
payable by the Purchaser(s) as per the payment
schedule opted or if the Purchaser(s) in any other
way fails to perform, comply or observe any of the
terms and conditions on his/her part under this
Agreement or commits any breach of the
undertakings and covenants contained herein, the
Seller/Confirming Party may at its sole discretion be
entitled to terminate this Agreement forthwith and
forfeit the amount of Earnest Money and Non-
Refundable Amounts and other amounts of such
nature...”

24. At the outset, it is relevant to comment on the said clause of
the agreement ie, 7" FMELY PAYMENT ESSENCE OF
CONTRACT. TERMINATION; CANCELLATION AND
FORFEITURE" wherein the payments to be made by the
complainant has been subjected to all kinds of terms and
conditions. The -dra&ing of this clause and incorporation of
such conditions are not only vague and uncertain but so
heavily loaded in favor of the promoter and against the
allottee that even a single default by the allottee in making
timely payment as per the payment plan may result in

termination of the said agreement and forfeiture of the
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earnest money. Moreover, the authority observes that despite
complainant being in default in making timely payments, the
respondent has not exercised discretion to terminate the
buyer’s agreement. The attention of authority was also drawn
towards clause 7.2 of the flat buyer’s agreement whereby the
complainant would be liable to pay the outstanding dues
together with interest @ 18% p.a. compounded quarterly or
such higher rate as ma}:f_b_}e{:-]tiﬁn_ﬁnned in the notice for the
period of delay in making pa;ym%nts In fact, the respondent
has charged delay pa;?meu{:_iﬁ&rest as per clause 7.2 of the
buyer's agreement and has not terminated the agreement in
terms of clause.7.1 of the buyer's agreement. In other words,
the respondent has already charged penalized interest from
the complainant on account of delay in making payments as
per the payment schedule. However, after the enactment of
the Act of 2016, the'position has changed. Section 2(za) of the
Act provides that the rate of interest chargeable from the
allottees by the p‘i*nm'oi;erg, in case of default, shall be equal to
the rate of interest which the promoters would be liable to pay
the allottee, in case of default. Therefore, interest on the delay
payments from the complainant shall be charged at the
prescribed rate i.e, 9,.30% by the respondent which is the
same as is being granted to the complainant in case of delay

possession charges.
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H.I1  Objection regarding jurisdiction of authority w.r.t.

buyer's agreement executed prior to coming into
force of the Act.

25. Another contention of the respondent is that authority is

deprived of the jurisdiction to go into the interpretation of, or
rights of the parties inter-se in accordance with the apartment
buyer’s agreement executed between the parties and no
agreement for sale as referred to under the provisions of the

Act or the said rules has 'bé‘éﬁ’:-axecuted inter se parties. The
authority is of the view th:ﬁﬁ' E&ehgét nowhere provides, nor can
be so construed, that ail‘i;]ﬁr@{rjﬁus dgreements will be re-
written after coming’ iﬁEr__J 'Eﬂrée' Tﬁf ‘the Act. Therefore, the
provisions of the Act, rules and agreement have to be read and
interpreted harmoniously. However, if the Act has provided for
dealing with certain specific ' provisions/situation in a
specific/particular manner, then that situation will pe dealt
with in accordance with the Act and the rules after the date of
coming into force of the Act and the rules, The numerous
provisions of the Act Savethe provisions of the agreements
made between the buyers and-sellers. The said contention has
been upheld in the landmark judgment of Neelkamal Realtors
Suburban Pvt. Ltd. Vs. UOI and others. (W.P 2737 of 201 7)
decided on 06.12.2017 wherein the Hon'ble Division Bench of

Bombay High Court observed as under:

“119. Under the provisions of Section 18, the delay in
handing over the possession would be counted from
the date mentioned in the agreement for sale entered
into by the promoter and the allottee prior to its
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registration under RERA, Under the provisions of
RERA, the promoter s given a facility to revise the
date of completion of project and declare the same
under Section 4. The RERA does not contemplate
rewriting of contract between the flat purchaser and
the promoter....

122. We have already discussed that above stated
provisions of the RERA are nat retrospective in
nature. They may to some extent be having q
retroactive or quasi retroactive effect but then on
that ground the validity of the provisions of RERA

enough to legisiate Iqw-',h&y;’ng retrospective or

retroactive effect. A a'an}mnba even framed to affect

subsisting / existing ‘contractual rights between the
parties in the larger public.interest. We do not have
any doubt in-opur mind ‘that the RERA has been
framed in the larger public interest after a thorough
study and diseussion made at the highest level by the
Standing  Cammittee and Select Committee, which
submitted its detailed reports.”

26. Also, in appeal no, 173 of 2019 titled as Magic Eye Developer
Pvt. Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.12.2019

the Haryana Real Estate Appellate Tribunal has observed-

"34. Thus, keepingxi?rw'ew.nﬂ'ﬁ..quresafd discussion, we
are of the considered.opinion that the provisions of
the Aet are quasi r@tmetive.cg some extent in
operation ' and be' appli

Hence in case of delay in the o er/delivery of
possession as per the terms and conditions of the
agreement for sale the allottee shall pe entitled to
the interest/delayed possession charges on the
reasonable rate of interest gs provided in Rule 15
of the rules and one sided, unfair and
unreasonable rate of compensation mentioned in
the agreement for sale is liable to be ignored.”
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27. The agreements are sacrosanct save and except for the

provisions which have been abrogated by the Act itself
Further, it is noted that the builder-buyer agreements have
been executed in the manner that there is no scope left to the
allottees to negotiate any of the clauses contained therein.
Therefore, the authority is of the view that the charges payable
under various heads shall be payable as per the agreed terms
and conditions of the agreahiéﬁt_'sﬂbject to the condition that
the same are in accqrdéﬁf:f'é‘?fﬂith the plans/permissions
approved by the - qe?sﬁ__écflvg_ departments /competent
authorities and are not in contravention of any other Act, rules,
statutes, instructions, directions issued thereunder and are not

unreasonable orexorbitant in hature,

I. Findings on the relief sought by the complainant.

Relief sought by the complainant: The complainant has
sought following relief:

(i) Pass an order for deldyed penalty due to delay in
handing over of the possession @ 18% per
annum, from the due date of possession till the
date of actual possession of the unit is not handed
over to the complainant, in favor of the
complainant and against the respondent;

(ii) Pass an order directing the respondent to exclude

development charges, covered parking charge,
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corner-club-park-facing charges & club
membership charges from the final demand since
the same has already been paid by the

complainant,

(iii) Pass an order directing the respondent not to

charge GST charges from the complainant at the
time of raising _ﬁg@l&gﬁpmand in lieu of judgment
passed by Pan.chk"uﬂiaﬁuthunty in “Madhu Sareen
vs. BPTP Ltd*™

(iv) Pass an 0rdér--di‘re‘¢t:ing< the respondent to charge

28,

service'tax on the complainant till 15.01.2017 j.e.
the date of completion of the unit at the time of
raising final demand.

Pass ::-'m order restraining’ the respondent from
chargiﬁg_‘_"ei_ﬂctriﬁcatidq charges separately at the

time of final demand.

In the present complaint;the complainant intend to
continue “with- the project and are seeking delay
possession charges as provided under the proviso to

section 18(1) of the Act. Sec. 18(1) proviso reads as under.

‘Section 18: - Return of amount and
compensation

18(1). If the promoter fails to complete or is unable
to give possession of an apartment, plot, or building,
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Provided that where qn allottee does not intend to
withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the

handing over of the possession, at such rate as may
be prescribed.”

29.  Clause 5.1 read with clause 1.6 of the flat buyer’s
agreement provides the time period of handing over

possession and the same is reproduced below:

“Clause 5.1- The -Seffé}jﬁﬁh}ff"mfng Party proposes to
ojjer possession of the unit to the Purchaser(s) within
the Cﬂmmftmeﬁt_.pgﬁﬁd; "Thé‘SeHerfEnnﬁrmmg Party
shall bqbaq:\j‘ftfaﬁafﬂa-ggq;{ggjp a Grace period of 180
days after-the expiry-of the said Commitment Period
for making offer of possession of the said unit.

Clause 1,6 “FBA" "Cammitment Perigg"” shall mean,
subject to: Force Majeure circumstances; intervention
of statutory authorities and Purchaser(s) having
timely cghig{f&d with all its obligations, formalities or
documentgtion, . gs prescribed/requested by
Seller/Confirming Party; under this Agreement and
not being in default under any part of this Agreement,
including but not limited to the timely payment of
instalments of the sale consideration as per the
payment plan -apted, “Development Charges (DC),
stamp duty and other charges, the Seller/Confirming
Party shall offer the passession of the Unit to the
Purchaser{s) within 'a period of 42 months from the
date of sanction of building plan or execution of Flat
Buyers Agreement.”

30. At the inception, it is relevant to comment on the pre-set
possession clause of the floor buyer’s agreement wherein the
possession has been subjected to numerous terms and

conditions, force majeure circumstances and numerous terms
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31,

and conditions. The drafting of this clause is not only vague
but so heavily loaded in favour of the promoter that even a
single default by the allottees in fulfilling obligations,
formalities and documentations etc, as prescribed by the
promoter may make the Possession clause irrelevant for the
purpose of allottees and the commitment date for handing
over possession loses its mféﬁ'ﬁiljg. The incorporation of such
clause in the buyer's agré-ezmle':i;rt by the promoter is just to
evade the liability tu?ni«fand"f'lti'rﬂelﬁad_elivery of subject unit and
to deprive the _eiI]atteesiEfi’ his right accruing after delay in
possession. This. is just to comment as to how the builder has
misused his dominant position and drafted such mischievous
clause in the agreement and the allottees are left with no
option but to sign on'the dotted lines.

Admissibility of grace period: The promoter has proposed
to hand over the possession uftﬁe--apartment within a period
of 42 months from the date of sanctioning of building plan or
execution of floor buyer's agreement, whichever is later. In the
present complaint, the flat buyer’s agreement was executed on
16.01.2013. So, the due date is calculated from the date of
execution of flat buyer’s agreement Le, 17.07.2016. Further it
was provided in the flat buyer's agreement that promoter

shall be entitled to a grace period of 180 days after the expiry
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of the said committed period for making offer of possession of

the said unit. In other words, the respondent is claiming this
grace period of 180 days for making offer of possession of the
said unit. There is no material evidence on record that the
respondent-promoter had completed the said project within
this span of 42 months and had started the process of issuing
offer of possession after obtaining the Occupation certificate.
As a matter of fact, thg_-‘_;_]’_jré}ﬁnter has not obtained the
Occupation certificate anai"'-'éfferéd the possession within the
time limit prescribed: bg"*.'t:_lié_;p_l:pmﬂter in the flat buyer's
agreement till /date.”As ‘per- the settled law, one cannot be
allowed to take advantage of his own wrongs. Accordingly,
this grace period of 180 days cannot be allowed to the
promoter at this stage. |

32. Admissibility of delay possession charges at prescribed
rate of interest: The complainant is seeking delay possession
charges at the ptescn’bed rate of interest on amount already
paid by him. However, Proviso to section 18 provides that
where an allottee! does nat intend to ‘withdraw from the
project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of possession, at such rate
as may be prescribed and it has been prescribed under rule 15

of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to
section 12, section 18 and sub-section (4) and
subsection (7) of section 1 9]
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(1) For the purpose of proviso to section 12; section
18; and sub-sections (4) and (7) of section 19, the
“interest at the rate prescribed” shall be the
State Bank of India highest marginal cost of
lending rate +29,

Provided that in case the State Bank of India

marginal cost of lending rate (MCLR) is not in

use, it shall be replaced by such benchmari

lending rates which the State Bank of India may

fix from time to time Jor lending to the general

public.
The legislature in its mst.’fuﬁf‘m* the subordinate legislation
under the provision of rule 15 of the rules, has determined the
prescribed rate of interest. The rate of interest so determined
by the Iegislature,{&-'s' féééian;a'\hle,_laﬁd ifthe said rule is followed
to award the in,tﬁfest, it will ensure uniform practice in all the
cases.
Consequently, ‘as-per website of the Stafe Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short,
MCLR) as on date je., 12.04.2022 s 7.30%,. Accordingly, the
prescribed rate of.interest.will be marginal cost of lending rate
+2%i.e,9.30%.,
The definitionof term ‘interest’ as defined under section 2( za)
of the Act provides that the rate of interest chargeable from the
allottees by the promoter, in case of default, shall be equal to
the rate of interest which the promoter shall be liable to pay
the allottees, in case of default. The relevant section is
reproduced below:

“(za) "interest" means the rates of interest payable by
the promoter or the allottee, as the case may be.
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Explanation. —For the purpose of this clause—

the rate of interest chargeable from the allottee by
the promoter, in case of default, shall be equal to the
rate of interest which the Promoter shall be liable to
pay the allottee, in case of default.

the interest payable by the promoter to the allottee
shall be from the date the promoter received the
amount or any part thereof till the date the amount
or part thereof and interest thereon is refunded, and
the interest payable by the allottee to the promoter
shall be from the date the allottee defaults in
payment to the promotertill the date it js paid;"

Therefore, interest un{:-__-_.gt’i_e“__-_.-‘_Etelay Payments from the

e s

complainant shall bechafgeﬂé; the prescribed rate i.e., 9.309
by the respnndentﬁﬁi—améi@éi‘"ﬁfhich is the same as is being
granted to him in case of delayed possession charges.
J.I. Development Charges

36. The complainant pleaded that he had made timely payments to
the tune of Rs, 1,29,97,628/- inclusive of all the charges ie.
Development chzrtges; Covered.parking charges, corner club
park facing charges, cliub membership, which amounts to 95%
of the total sale consideration. The said facts have been denied
by the respondent in its reply The relevant clause from the

agreement is reproduced as under--

3. SALE CONDIDERATION; PAYMENT AND OTHER INCIDENTAL
OBLIGATIONS.

b) Development Charges ("DC") @ Rs. 462/- per square feet
calculated on Super Built Up Area
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37.  The development charges have been levied in terms

of the provision of clayse 1.11 of FBA which is reproduced

below:

Or prospectively,

(ii) Any interest paid and/or payable thereon to the concerned
Authorities including any increase, retrospectively or prospectively,

b. (1) Infrastructure Augmentation Charge (IAC) as conveyed and for

demanded by the HUDA DTCP or the Government of Haryana
including any increase th ereof, retrospecti vely or prospectivel y. [ Any
interest paid and/or payable thereon to the concerned Authorities
including any Increase, retrospectively or prospectively,

the Seller/Confirming Party within or around the GH that are not
charged specifically elsewhere,

d. Costincurred by the Seller/Confirming Party on the capital invested in
making the payment of any of the Development Charges. Such cost
shall be determined at the rate of (SBI PLR+ 5%) subject to upper
ceiling of 18%"

38. The authority has gone through the report of the committee
and observes that clause 3.1 (b) of FBA prescribes
development charges at the rate of 'Rs. 462/~ per sqft.
calculated on super built up area. The complainant has
already paid the development charges in terms of the
agreement. No additional demand shall be raised on the

account of development charges, provided these are not

enhanced by the competent authority in future,
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J-11 Car Parking Charges.

39. The complainant submitted that he had already paid 95% of the
total sale consideration inclusive of car parking charges. The
authority observes that the respondent company and the
complainant both are bound by the terms and conditions of the
FBA. The car parking allotment charges have been levied in
terms of the clause 31{d]ﬂfﬂ1&du1y executed FBA. As per this
clause, the allottees are to payeh’alig&s at the following rates:

a) Open car parking @2,50,000/~perbay. .
b) Covered car parking @ Rs. 3,50,000/- per bay

40. After discussidh;.thé committee found no dispute on the issue
and it was agreed upon that the car parking along with its cost
shall be included in the conveyance deed to be executed with
the allottees

J-11I Preferential Location Charges:
41.Both the respondent and the complainant are bound by the
terms and conditions of the FBA. The term PLC has been defined
under clause 1.31 énd clause 3.1© prescribes the amount of PLC

to be levied, which are reproduced below:

1.31 "Preferential Location Charges” or PLC” shall mean the
charges payable by the purchaser(s), calculated on super built up

area, in case the unit allotted to the purchaser(s) has a locational

Page 35 of 46



HARERA
2 GURUGRAM Complaint No. 2953 oFE{}ZBJ

advantage. There can be more than one PLC charges applicable

to a unit"”

“clause 3.1© of FBA- Preferential Location Charge ("PLC") all
units will attract one or mare PLC, as applicable, due to their
locational advantage, as per the table below. However, the total
PLC for a unit shall not exceed 12% of BSP.

Preferential Location Charges on Bsp

Corner - 7% YR

Corner+Club or parkf&cg‘qugl:‘fﬂﬁ

Park Facing - 7% e

Ground Floar- 5%
First floor- 4% :
Second/Third Floor- 3%

42.This issue was also referred to the committee and who after
due deliberan'n;ls an__d'""'haari_ng the affected parties, submitted
a report to the authd‘riiy‘ wherein it was observed that the
PLCs have been levied strictly in accordance with the
provisions of the clauses referred to above. In view of this ,the
committee recommends that the respondent may be directed
to submit an affidavit declaring that PLCs have been levied
strictly as prescribed in the FBAs executed with the
complainant in the project “Terra”,

J-IV Club Membership Charges
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43. The term club membership charges have been defined under

clause 1.4 and clause 3.2(a) prescribes the amount of club
membership charges to be levied, which are reproduced
below:

1.4 "Club Membership Charges” or "CMC” shall mean charges
to be paid by the purchaser(s) to the seller or the
maintenance service pmyf%;q'ﬁrz;m_embershfp of the club to
be developed by the sgﬂﬁ:r,(q‘bqﬁrmmg party. However,
aforesaid charges.do nnt_i;i@ﬁﬁ'; the usage charges for the
club facilities; which s@fﬁrfr &ﬁv}qys?_h'a. payable extra by the
purchaser(s), : |
3.2 in addition to the ‘aforesqid cost of property, the
purchaser{;}.' has -undertaken and agreed to pay the
following chﬁrggs;--
a) club memb;@hﬁiﬁ“-ﬁhdryﬁ'-f“ﬂﬂb?j @ Rs. 2,00,000/- per
unit.

44. The said issue was ;éilsn "re]’erﬁed to.the committee and who

after due deliberations and -hearing the affected parties,

submitted a report to the authority wherein it was observed

as under:

“.After deliberation, it was agreed upon that club
membership will be optional,

Provided if an allottee opts out to avail this facility and later
approaches the respondent for membership of the club, then
he shall pay the club membership charges as may be decided
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by the respondent and shall not invoke the terms of FBAs that
limits CMC to INR 1,00,000.00.

In view of the consensus arrived, the club membership may be
made optional. The respondent may be directed to refund the
CMC if any request is received from the allottee in this regard
with condition that he shall abide by the above proviso,

45. It was also observed, while giving recommendations that in

the cases of nominees of projects ‘Spacio’ and ‘Park
Generation' on issues concerning super area, car parking
charges, development c:harges, cost escalation, advance
maintenance, GST & VﬂTetcmﬁy be implemented in case of
the allottee /complainant ..df “Terra’ project also and the
respondent may be dirér"fféd"td"ﬁumply with the same while

offering possession,

46. The authority concurs with the recommendations made by

the committee and holds that the club membership charges
(CMC) shall be optional. The respondent shall refund the
CMC if any requestis received ‘from the allottee. Provided
that if an allottee opts out to avail this facility and later
approaches the respondent for membership of the club, then
he shall pay the club membership charges as may be decided
by the respondent and shall not invoke the terms of flat
buyer’s agreement that limits CMC to Rs.1,00,000/-.

J-V GST/VAT /Service Tax
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47. The allottees have also challenged the authority of the
respondent-builder to raise demand by way of goods and
services tax. Since this issue was also referred to the
committee and who after due deliberations and hearing the
affected parties, submitted a report to the authority wherein
it was observed that in casg: of late delivery by the promoter,
only the difference benveen pﬂst GST and pre-GST should be
borne by the promoter: Tlféfﬁramoter is entitled to charge
from the a!lnttee .ﬂ'!lﬁ applicab15£nmb1ned rate of VAT and
service tax. Thg rélevant extract of the report representing

the amount tu be refunded is as fnlIuws-

I_Particulars SE&ED ) Pp.rk : Ml:lra ‘Terra | Amstoria | Other |
\ A ucuneﬁuon Garden Project

HVAT (after | 4519 *13-:515&;*“‘ “T4519% . | 451% | 451% | 451%

31.03.2014)

(A)

Service Tax | 450% [4509% - |#850% | 4.509% |450% | 4500

() . ;

Pre-GST 9.01% | |9.01% 901% /{9.01% |9.01% |9.01%

Rate(C '

=A+B]

GST Rate (D) | 12.00% | 12.00% 12.00% | 12.00% | 12.00% | 12.00% |

Incremental |2.99% | 2.99% 299% [299% |299% | 2990

Rate E= (D-

)

Less: Anti- | 2.63% | 2.46% 0.00% |258% |0.00% | 0.00%

Profiteering _
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benefit
passed if any
till  March
2019 (F)

Amount to | 0.36% 0.53% 2.99% | 041% | 2.99% 2.99%
be refund
Only if
greater
than (E- F)
(G)

48. The authority has also, ;:E:'gif:t;_éted the judgement dated

04.09.2018 in mmplamti?:él'i-ﬂ_lailfﬁi‘}/‘Z[] 18, titled as Parkash
Chand Arohi Vs. Mfsk,ﬂwatm' Ihfrasn'ur:ture Pvt. Ltd. passed by
the Haryana Real Estate Reguj‘atury Authority, Panchkula
wherein it hasbeen observed. that the possession of the flat
in term of buygrs agreement was required to be delivered on
1.10.2013 and'—tha. incidence of GST came into operation
thereafter on 01.07.2017: So, the complainant cannot be
burdened to discharge a liability which had accrued solely
due to respondent’s own faultin delivering timely possession
of the flat. The relevant portion of the judgement is

reproduced below:

"8. The complainant has then argued that the respondent's
demand for GST/VAT charges is unjustified for two
reason: (i) the GST liability has accrued because of
respondent’s own failure to handover the possession on
time and (ii) the actual VAT rate is 1.05% instead of 4%
being claimed by the respondent. The authority on this
point will observe that the possession of the flat in term
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of buyer's agreement was required to be delivered on
1.10.2013 and the incidence of GST came into operation
thereafter on 01.07.2017. So, the complainant cannot be
burdened to discharge a liability which had accrued
solely due to respondent's own fault in delivering timely
possession of the flat. Regarding VAT, the Authority
would advise that the respondent shall consult a service
tax expert and will convey to the complainant the
amount which he is liable to pay as per the actual rate of
VAT fixed by the Government for the period extending

upto the deemed date of offer of possession ie,
10.10.2013."

49. In appeal no. 21 of 201 9tlﬂéaﬂﬂ M/s Pivotal Infrastructure
Pvt. Ltd. Vs, Prakash Chahdﬂruhi Haryana Real Estate
Appellate Tribunal, Chﬁﬁd.ig'a'rh‘ has upheld the Parkash
Chand Arohi Vs: M/s Pivatal Infrastricture Pvt. Ltd (supra).
The relevant para is reproduced below:

"93. This fact'is not disputed that the GST has become
applicable w.ef 01.07.2017. As per-the first Flat Buyer’s
Agreement . dated 14.02.2014, the deemed date of
possession_comes to-13.08.2014 and as per the second
agreement “dated. 29.03.2013 the deemed date of
possession comes t0°28:09.2016. So, taking the deemed
date of possession of both the agreements, GST has not
become applicable by that date. No doubt, in Clauses
4.12 and 5.1.2 the respondent/allottee has agreed to pay
all the Govérnment rates, tax on land, municipal
property taxes and other taxes levied or leviable now or
in future by Government, municipal authority or any
other government authority. But this liability shall be
confined only up to the deemed date of possession. The
delay in delivery of possession is the default on the part
of the appellant/promoter and the possession was
offered on 08.12.2017 by that time the GST had become
applicable. But it is settled principle of law that a person
cannot take the benefit of his own wrong/default. So, the

from the respondent/allottee as the liability of GST
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50.

51l

52.

had not become due up to the deemed date of
In this prgmf possession is prior
to the date of coming into force of GST i.e. 01.07.2017. In
view of the above, the authority is of the view that the
respondent/promoter was not entitled to charge GST from
the complainant/allottee as the liability of GST had not
become due up to the du&dateuf possession as per the flat
buyer’s agreement. Theauthurity concurs with the findings
of the committee.on thtslssuea,nd holds that the difference
between post GST and prE~’hS;T shall be borne by the
promoter. The promoter is entitled to charge from the
allottee the applicable combined rate of VAT and service tax
as detailed in para 47 of this order,
J-VI Electrification Charges
In the present complaint, it was contended by the
complainant ’Ehe;'t fhé’i'eépéxntféﬁi: haé been charging various
unjust and unreasonable demands under various heads i.e.
electrification charges. On the other hand, the respondent
submitted that such charges have been demanded by the
allottees in terms of FBA.

The authority concurs with the recommendations made by

the committee and holds that the term electrification
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charges, clubbed with STP charges, used in the statement of
accounts-cum-invoice be deleted, and only STP charges be
demanded from the allottee of Terra @ Rs.8.85 sq. ft. Further,
the term ECC be clubbed with FFC+PBIC in the statement of
accounts-cum-invoice attached with the letter of possession
of the allottee of Terra and be. charged @ Rs.100 per sq. ft. in
terms of the provisions ul‘*{?:;l [f] at par with the allottee of
Park Generation. The~ staferhént of accounts-cum-invoice
shall be amended l‘ﬁ that e‘xtentﬂecnrdmgiy
K. Directions of ﬂlefauthurity =

53. Hence, the autherity heréby- passes this order and issues the
following directions under section 37 of the Act to ensure
compliance of obl_igati_qns cast upon the promoter as per the

function entrusteﬁ to-'the.;auth'ﬁﬁ't'jf under section 34(f):

L. The respondent is directed to pay interest to the
complainant at the-preseribed raté of 9:30% p.a. for every
month of delay from the due, date of possession i.e.,
16.07.2016 till offer of possession of the subject unit after
obtaining occupation certificate from the competent
authority plus two months or handing over of possession
whichever is earlier as per the provisions of section 19 (10)

of the Act.
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ii. The arrears of such interest accrued from 16.07.2016 till

date of this order shall be paid by the promoter to the
allottees within a period of 90 days from date of this order
and interest for every month of delay shall be payable by
the promoter to the allottees before 10th of the subsequent
month as per rule 16(2) of the rules.

iii. The rate of interest chargeable from the allottees by the
promoter, in case Of default shall be charged at the
prescribed rate ie., 9.30% by the respondent/promoter
which is the same rate of interest which the promoter shall
be liable to pay the -ailutte&,_.-'--in case of default ie, the
delayed possé_ssiun charges as per section 2(za) of the Act.

iv. The respondent shall not charge anything from the
complainant ‘which is not the part of the agreement.
However, holding charges shall also not be charged by the
promoter at any point of time even after being part of
agreement as per law settled by the Hon'ble Supreme Court
in civil appeal no. 3864-3889/2020 dated 14.12.2020.

v. GST charges: The due date of possession of the subject unit
is prior to the date of coming into force of GST le.
01.07.2017. The authority is of the view that the
respondent/promoter was not entitled to charge GST from
the complainant/allottee as the liability of GST had not
become due up to the due date of possession as per the flat

buyer’'s agreements as has been held by Haryana Real
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vi.

vii.

Estate Appellate Tribunal, Chandigarh in appeal bearing no.
21 of 2019 titled as M/s Pivotal Infrastructure Pvt. Ltd. Vs.
Prakash Chand Arohi. Also, the authority concurs with the
findings of the committee on this issue and holds that the
difference between post GST and pre-GST shall be borne by
the promoter. The promoter is entitled to charge from the
allottee the applicable combined rate of VAT and service tax
as detailed in para 47 of this order.

STP charges, electrification, firefighting and power
backup charges: The authority in concurrence with the
recommendations of committee decides that the term
electrification charges, clubbed with STP charges, used in
the statement of accounts-cum-invoice be deleted, and only
STP charges be demanded from the allottees of Terra @
Rs.8.85 sq. ft. Further, the term ECC be clubbed with
FFC+PBIC in the statement of accounts-cum-invoice
attached with the letter of possession of the allottees of
Terra be charged @ Rs:100 per sq. ft. in terms of the
provisions of 2.1 (f) at par with the allottees of Park
Generation. The statement of accounts-cum-invoice shall be
amended to that extent accordingly.

Club membership charges: The authority in concurrence
with the recommendations of committee decides that the
club membership charges (CMC) shall be optional. The

respondent shall refund the CMC if any request is received
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from the allottee. Provided that if the allottees opt out to

avail this facility and later approaches the respondent for
membership of the club, then he shall pay the club
membership charges as may be decided by the respondent
and shall not invoke the terms of flat buyer’s agreement
that limits CMC to Rs.1,00,000/-.

viii. Preferential location  charges: In  view of
recommendations of the committee as detailed in para 41 of
the order, the respondentis directed to submit an affidavit
declaring that PLCs have been levied strictly as prescribed

in the FBAs executed with the complainant.

54. Complaint stands disposed of.
55. File be consigned to registry.

a4+ —\

v car o
(Vijay Kiimar Goyal) (Dr. K.K. Khandelwal)
Member Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 12.04.2022
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