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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no, : | 4588 0f 2020
Date of filing complaint: 15.12.2020
First date ofhearing :| 11.02.2021
Date of decision | 12.04.2022

Ms. Radhika
R/o: A-1006, Vatika Gurgaon 21, G21 Avenue,
Vatika India Next, Sectur~83 Gmiugram (HR)-

122004 Complainant
M/s Vatika Limited

Office Address: Vatika Tr

Lok, Phase-I, Block 4

Gurugram-12200 Respondent
CORAM:

Dr. KK. Khandelw Chairman
Shri Vijay Kumar Goy Member
APPEARANCE: \

Shri Gauray Bhardwaj (A Complainant

Sh. Venket Rao {ﬁaﬂ &E fo Respondent
The present cnmpiﬂLh]aL%u g& bg’él)é LMplainant/a]luttee

under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the
Rules) for violation of section 11 (4)(a) of the Act wherein it is inter
alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of
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the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se.

Unit and project related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainant, date of proposed handing over

the possession and delay period, if any,

have been detailed in the

following tabular form:
o
'S.No| Heads G ﬁ;“ juformatlnn il
1. | Project name and locatit ;‘_ R ﬁ' Gurgaon 21" Vatika India
| : Y I' sxt, Sector 83, Gurugram r
Project area % ‘: ; cres
Nature of the proje < /I Resi -- group housing
. Feawa WUlicomy
4 [DTCP Ticeqst fo. and.alidity | 83 0f2009 dated 07.122009
satus | 74 0 | valid 0p¥0,06.12.2024
| 34 ¢f 2008 dated 11.04.2008
¥ - i ', 1
g ! alid 1y 10.04.2020

5. | Name of licensel 5’}_ M/s # k Buildtech Pvt. Ltd.

N *qTE REC M ltdﬁmwmum Buildtech

6. | RERA Regi stered egistered

7. | Allotment | A B 4% 08 (page 34 of I

AL ES 'RP'E'“F)

8. | Date of ex f parfment | 20/02.2009 (page 38 of

buyer's agreement complaint)

9. | Unit no. Ggn Nxt-A/1006, 10 floor,
block A (page 40 of
complaint)

10. | Unit transfer from the original to 28.02.2018 (page 60 of

complainants vide endorsement complaint)
dated

11. | Unit measuring (super area) 2337.18sq. ft.
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12. | Payment plan Construction linked payment

plan (page 53 of complaint)
13. | Total sale consideration Rs. 81,09,470/-

(as per statement of account
dated 23.11.2020 at page 66,
annexure P/5 of complaint)

14. | Total amount paid by the | Rs. 91,40,442/-

complainant (as per statement of account
dated 23.11.2020 at page 66,
annexure P/5 of complaint)
15. | Due date of delwe:}z_,,. 20.02.2012
possession .

SRR
Clause 10.1 : SCHEDUL L,,u-..—
POSSESSION OF T, -“51

; r-.-.n. r-_'_ ‘iq
1 (T ; "v

16.

5 3 2016 (annexure P/3,

" ;.-.' 61 of complaint)

18. | Occupation Certi ;?'-f‘:_‘_ E' REnhtamed

racsorthe compta | | | |1 /)
That sumewhere@useﬁ f&@@[ %Mdent advertised

about its new residential group housing project namely “Gurgaon
21" (hereinafter called as ‘the project’) located in Vatika India
Next, Sector-83, Gurugram. The respondent painted a rosy picture
of the project in their advertisement making tall claims and
representing that the project aims at providing lush, landscaped
greenery and contemporary architecture, claiming that Gurgaon
21 blends the dynamism of a cosmopolitan lifestyle with the
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serenity of a well-planned, premium neighbourhood. The tagline of
the project as advertised by the respondent was “Living in the 21st
century”.

That relying on the abovesaid representations of the respondent
company, in 2008, the erstwhile owners/first buyers namely Sh.
Nishant Bhasin and Smt. Mayuri Tejpal Bhasin booked an
apartment in the said project. Accordingly, an allotment letter
dated 25.11.2008 was issu;d'i ’?ﬁ r favour and an apartment

|

'/
buyers agreement dated 20.02. 20! !ﬁ: was executed between the
5} -'1ir

said erstwhile owners }n# sfident for unit bearing no. A-

hereinafter called as “the

{ AR R ING A
I e Tt ~ L %
unit ] admeasuring % er qﬂm"’iﬁﬁﬁf@? 3 54,
ez [ T Ly 4
= N ARY
That as per clausg #9 read- Wi se’10.2 of the said apartment
{ | I~ |
buyer’s agreeme t dated 2 ‘I dent proposed to
Al
t

complete construction; ay 3.

—

o] @ on certificate and
handover the possessk stion within a period of

3 years from the date of execut -' of said agreement, i.e. by

20.02.2012. Huwﬁ ﬁ R‘E Mf&uled in handing
over possession in. ﬂchrfqucr thej 1€ ?pment
.-_-—. l. .]
1l

That though the booking was made in Zb the due date as per
agreement, i.e. 20.02.2 012, the unit was not ready for possession
in accordance with the specifications as per the agreement.
However, the erstwhile owners/first buyers kept making payment
in accordance with the demands raised by the respondent. That
thereafter, the respondent sent a letter of offer of possession.

Accordingly, on 10.12.2016, the possession was taken by the first
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buyers after making final payments due against the unit in
question.

Believing the false assurances and misleading representations of
the Respondent in its advertisements and brochure and relying
upon the goodwill of the respondent company, in the beginning of
2018, the complainant herein purchased the aforesaid residential
flat/unit from the said first buyers by making substantial payment
to them. Accordingly, the upﬁ %ﬂ;ﬂnn was transferred in the

L

name of complainant on 28,0 ;;*J-S“i-"“."é: nd a Welcome Letter dated

apartment buyer in favour of the

1 herein is the

2 of flat beg A _WS earlier it was in

the name of first buyers, T 9@ pl: /ﬁ.ﬁ'er making substantial
payment to the original a]lwd into the shoes of original

allottees, The H A RER Aartment buyer’s

agreement dated /zq 22‘01} er,faq.rTu{ ;be /Icumplamant and
further endorse&aﬂ _the " payﬁmt tsuih favour of the

complainant which were earlier issued in favour of the earlier

complainant. Acco

allottees.

That a total payment of Rs. 91,40,442 /-has been made towards the
aforesaid residential unit/flat in the project till date as and when
demanded by the respondent, as against a total sale consideration
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of Rs. 81,09,470/- . The said payments were duly endorsed by the

respondent in favour of the complainant.

That after taking possession, by way of calls and meetings with the
representatives of the respondent company, on several occasions,
the complainant requested the respondent to arrange the registry
of conveyance deed in her favour and sought a probable date for
registration. To this, the respondent falsely assured the
1ted thqregistrauun process which

'. e se manner and unit in which

1. -. il be registered first followed
0S .. ' Nt ation was mﬂdEbythe
| I'I_.. ! 1 " -
| i\ﬁnr o un of conveyance
T “h
..f"" e
1 [ i=l
hd%ngi he: n{}:i \question, the complainant
-3
eSpo -¥- ‘@ ct and the unit is
complete in all regara' 'i e’ f-‘l als and sanctions are
in place and the cunve_vanc '--- : ﬁ;e executed soon in their

favour. Since tt%-%lﬂ RE( R Am till date, the

complainant has been p EDL pursuing the respondent to
e?dn{ﬂjh}uxshon in her favour,

register the conv de

but all in vain.

That the aforesaid conduct of the respondent in delaying the
registration of conveyance deed further despite themselves
undertaking to get the registration done soon was quite suspicious
considering the fact that the conveyance deed of residents of other

towers in the project in question were already being done. Upon
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further inquiries from other buyers of the project in question in
order to find out the exact reason behind the evasive attitude of the
respondent company regarding registration of conveyance deed,
the complainant was shocked to know that the Respondent failed
to obtain the occupation certificate (hereinafter called as “0C") for
Tower A, i.e. the tower where the unit in question is located and

Tower ‘C4". This left the complainant devastated.

The complainant Immedmtelymshéd;m the respondent’s office in
order to enquire about the 2 ‘;.*-«+:x=! misconduct and fraudulent

id twa towers would be

— nerrreren

That the fact that unit .I.I\l LIF?‘EEQI} was v«ﬁthﬁut an occupation
certificate was co le fru ﬂiemm’prai‘ﬁanf at the time of said
purchase. Rather, when the complainant orally enquired about
receipt of all the necessary sanctions for the unit in question, the
respondent very clearly submitted that all the approvals are in
place. It was only upon conducting an inquiry for the reasons
behind non execution of conveyance deed that the complainant

came to know about this misconduct on the part of respondent.
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That upon gaining knowledge about the non-receipt of OC, the
complainant along with other buyers of the tower in question kept
pursuing the respondent in order to seek an explanation over non-
receipt of OC and to protest against concealment of said fact at the
time of offer of possession. Subsequently, misrepresentation made
by respondent to the complainant at the time of purchase by the
latter) and to be acquainted with a tentative date for receipt of OC,
but to no avail. The cumplamanmqght a concrete response by way
of letter dated 13.06.2020:f0 15 » | boy reminder letter dated

21.06.2020 which was sig “’ D} w er buyers as well, but the
respondent refused to -‘ n&ﬁ ad -i:{:wﬂ1 f Ame.

Wgn- of OC from the
complainant, the nderj‘t h as j ﬂl"ctgd oreat injustice upon the
_ em by n:ii -.igi: ﬁm of their hard-
earned money. h cl sés o h apartment buyer’s

r
agreement dated 20 02 009 are & hat-&ven if the fact of non-

receipt of OC was in thé‘kﬁlﬁﬂ@ﬁ) First buyers at the time

of offer of posse HQRF "E; :
they would hav option’but to abide by the

assertions of res@éﬂ@ h‘{itls %he P@}iﬁgﬁ\‘e& from clause 10.3

of the agreement which clearly states that on failure of buyer to

That by conceali

complainant and %"

]

of their life savings,

take possession, unit could be cancelled by the respondent and

holding charges can also be levied.

17. That the main rationale behind issuance of an occupation

certificate is that such certificate is an assurance of the fact that the
building has been constructed according to permissible laws and
all the local laws have been complied with and accordingly, the said
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building is fit to occupy. Further, it is only upon receipt of
occupation certificate that the building becomes safe in all respects
to reside and becomes a marketable property as well. Accordingly,

by offering possession of a unit which is not fit to occupy, the
respondent has not only duped the complainant of her hard-earned
money and defrauded them but has risked the lives of the residents
of such unit and eventua]]y, the entire tower/building, which

the respondent
of the project cost o

' lon §‘$' the extent of 5%
- w ction 11(4)(b) of the
said Act. ~

That the main ehind offering
possession humgﬁv‘M{ﬁﬂhﬁﬁ l?.Ep:atmc:un certificate
was to shorten ﬂ(&{ﬁ Q? IE' J{@pb\g@‘qq}%ﬁ} to minimize the
delayed possession charges that the said respondent may be made
liable for on account of delay in offering and handing over
possession. The complainant did not even imagine that the
respondent was planning to offer the possession of a residential
apartment which had still not received the 0C, which was, and still

is, a pre-requisite for a safe living. That the respondent company is

an experienced company in the business of making residential
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apartments, this deliberate act of cheating its customers and at the

same time, committing a gross misconduct of non-compliance of
rules is nothing short of criminal.

That the complainant was further agonized when she came to
know that she cannot get her apartment insured against natural
calamities or other disasters because the insurance companies do
not offer insurance coverage to such buildings which are inhabited

without having obtained the O‘G;;—h\lpn availabihty of any safety of

ccupation by the
qdisite safety approvals as

| acts on the part of

respnndent have res into extreme d of financial hardship,
mental dlstress :)H

That to add to th nﬁsary;ﬁf @1& cumplamanndue to lapse on part
of respondent in not ﬂbtﬁimng Oc‘c‘_}:l'nt‘l’un Certificate, the
registration of conveyance deed has not been done till date.
Accordingly, the respondent must be directed to remove all the
irregularities in the project and get the occupation certificate for
the tower in question and post that, to register the conveyance
deed in favour of the complainant, in accordance with section 170of

the Act, 2016 which clearly states that the conveyance deed in
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favour of the allottee shall be carried out by the promoter within
three months from the date of issue of occupation certificate,

That the non-execution of conveyance deed is not only a violation
of section 17 of the Real Estate (Regulation and Development) Act,
2016 but is also a violation of clause 13 of the apartment buyer
agreement dated 20.02.2009 which clearly stipulates that upon full
and final payment by the mmplainant the re5pnndent will be

agreementin favuura the complaina __tj’g}h,z{epped into the shoes
| "'_ﬁ!- s i - A
| Vide clause 34 ‘of the apartment buyers
4 B — o ) :

agreement dated 2 ’@ 2009, the prg’_:smn

| ralid offer of possession.

That the presen pl mt "_:r; een led in order to seek a
direction to the rH ) obtz & ion certificate and
to get the regi favour of the
complainant ah:ung'zlil-lJ Ls on the mnt by them apart

from the other reliefs as mentioned in the relief clause of the

possession as per the agree

complaint. It is pertinent to mention here that the offer of
possession made by the respondent was completely illegal and
sans any legal sanctity and accordingly, it must be declared null and
void and the complainant must be granted interest at the
prescribed rate in accordance with RERA, 2016 and HRERA, 2017
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from the due date of handing over possession as per the agreement,
i e.20.02.2012 till the date of receipt of occupation certificate and
offer of legal possession post that.

That as per Section 11(4)(a) of the Real Estate (Regulation and
Development) Act, 2016, the promoter is liable to pay delayed
possession interest to the allottees of an apartment, building or

project for a delay or failure in handing over of such possession as

iii. Direct the rehlAﬂB hBAHt the prescribed
rate for eveqr@% TQEU,@'{%E/&WE of handing over

possession, i.e. 20.02.2012 till offer of valid possession after

receipt of occupation certificate.

iv. Direct the respondent to get the towers for which OC has not
been obtained to be registered with the hon’ble authority.

Reply by respondent
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i. That the present complaint, filed by the complainants, is bundle
of lies and hence liable to be dismissed as it is filed without
cause of action.

ii. That the present complaint is an abuse of the process of this
hon'ble authority and is not maintainable, The complainants
are trying to suppress material facts relevant to the matter. The
complainants are making false, misleading, frivolous, baseless,

unsubstantiated allegatiungfi ainst the respondent with
SPtaEE.

L3R Filia o |

malicious intent and sole

tioh befo Id. authority that the
: -r._'l_.;.i f! .
unitno:1006, 10* floor , block-

N

and Mrs. Mayuri

project. The respohdent was.not-aware about the transaction

and understanding be n_the original allottee and
complainant ;‘;e A RLE%%f &aid apartment. It
is submitted /t;hat tt?ei}‘a !l?ti':l'rlEFt} buyer's; agreement was
executed between 1HJEL ﬁ“ri‘gin;’l“l-zflé:&ée and'the respondent on
20.02.2009, whereby the original allottee was allotted unit no.
1006, 10 floor, block -A admeasuring a super area of 2337.18
sq. ft. As per clause 9 of the agreement, the possession of the

apartment was to be delivered within 3 years from the date of
execution of the agreement unless there is a delay or failure due

to reasons mentioned in clauses 1 1.1, 11.2. Hence, the due date
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of delivery was three years from the date of execution of builder

buyer agreement iLe. 20.02.2012. However, due to some
unforeseen circumstances the delivery of possession was
delayed. ]

iv. Thereafter, the original allottees on 10.12.2016 taken over the
possession of the unit after being fully satisfied with the status
of the project and also provided an undertaking under the unit
handing over latter that he’ wﬂl ot claim any interest for delay

Jﬁ*\c "f“-_:-p-ll

and also accepted that ;;....:; session is being taken over with

Sy 7/ 1

the complete -{.‘;-'”"1 '-4;-_'_ e s

tatus of the project,

cannot deny thlS fact a ' w 1l aware about the status
of the pruject. R R
v. That it is submitte 0 eea voluntarily with
free will and ém'geJl;rag ggj? o§5b551nn of the unit
on 10.12.2016 after satisfying with all the terms and conditions
of the handing over of possession letter dated 10.12.2016. The
respondent humbly submits that the erstwhile owners
executed the unit handover letter dated 10.12.2016 whereby

the erstwhile owners took over peaceful and vacant physical

possession of the unit in question after fully satisfying
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vi.

themselves with regard to its measurements, location,
dimension, approvals and development etc. It was further
explicitly stated by the erstwhile owners in the aforesaid letter
that upon acceptance of possession they would not be entitled
to raise any claim of any nature whatsoever regarding any
variation in the size, dimension, area, location or legal status,
delay in possession of the unit in question. The Respondent
relying upon the afuresalc} ‘representation had changed its

v Caadnet
position to its detrlmemf,i

28! ded to deliver possession

e, the instant complaint is

barred by estcf/p;tg s 9{ \?\Qenﬁun here that the
original allotte ﬁ  posses: rily with free will
and post givi ' % nce, the present
é omplainant has

complaint | ﬁ
purchased th l@ J
the original all

of possession by

ying a@iﬂ possession of his
have waived off his

rights to claim the delay interés cha back in 2016 and
therefore, th efi 'fntm@ ing but just an
afterthought of the cqmplfti I}p respondent.

It is not out of th pﬁée\tu"m fon i‘t re that 55 per doctrine of
waiver “a party for whom certain statutory rights are granted,

apartment since

such party can waive those rights ifno public interest is involved.”
In the present complaint also, the complainants have waived off
their rights to claim interest for delay in handing over of
possession. Hence, the present complaint is infructuous as the
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complainants have already waived off his rights and concealed
the same in the present complaint.
That the complainant is trying to shift its onus of failure on the
respondent and has concealed the material facts to mislead the
Ld. authority.

That the complainant has come before this hon'ble authority

with ulterior motive. That the present complaint has been filed

by the complainant just to ws*‘-: the respnndent and to gain the
AT :

unjust enrichment. It is pg % ]_;;1"‘5 » mention here that for the
kiﬂ- “f i
11 Y OBk by the complainant, a

detailed deliberal q@i ¢ ‘; g the idence and cross-
examination is ¢ ?T ed, t J %ﬂ: has jurisdiction
to deal with the edses requir ng detailed evidence for proper and
fair adjudicatio ] I=th contents .‘;’n"-’_ plaint are taken

fair adjudication of grievan

to be correct ang {fu | !

- G‘
Copies of all the relevant doeun " s haye been filed and placed on

record. Their authenticity 1§ not-in-dispute. Hence, the complaint

. .
can be decided u}% %ﬁﬂ\b M documents and
v
submissions mad y th |
F 7 R A [\ﬂ

E.1 Subject matter jurisdiction

Jurisdiction of the au ority

Section 11(4) fa] of the Act, 2016 provides that the promoters shall
be responsible to the allottees as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:

Section 11(4)(a)
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Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under
this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority

§ T #

Lo i & i

has complete jurisdiction to decide the complaint regarding non-
R AR

compliance of obligations by the promoters leaving aside
.« AT e

compensation which is to be decided by the adjudicating officer if
F A F WSS oy

pursued by the complainant at a later stage.%\
[ § i E2 |

J#“%‘P‘ifﬂ ﬁYﬂlE | H Sbrndem

" 3 . B 0 BN J
F.I Objection ' lng'Tthdi ha d'vercgi
complainant a @ﬂtarﬁy;lc tanc gy'
Ao I LA
The respondent has ‘ﬁﬁ"#d%‘?@ﬁplainant voluntarily
- I DELY
with free will and cuné‘éntm-'h"agéﬁk@n the possession of the

apartment on IHZ% RFM the terms and
conditions of théfljghn.cl*mf}_éf'.pqssfe__gs‘i_qp letter dated 10.12.2016.

1 1PIRT 1 ) J/\ I\ /J
The respondent further stated that the complainant executed the
apartment handover letter dated 10.12.2016 whereby she took

Findings on the

i)

ssession to the
e complainant.

over peaceful and vacant. The respondent has further stated that
the respondent company updated the status of the project and
occupation certificate to the complainant and who wilfully took
over the possession of the unit. It is pertinent to mention here

section 11(4)(b) of the Act of 2016 which provides as under.,
Section 11(4)(b)
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be responsible to obtain the completion certificate or the
occupancy certificate, or both, as applicable, from the relevant
competent authority as per local laws or other laws for the time
being in force and to make it available to the allottees individually
or to the association of allottees, as the case may be;

From the perusal of the above-mentioned provision of the Act of
2016, it is clear that it is the obligation and duty of the promoter to
obtain the occupancy certificate from the competent authority and

make it available to the allottee. It is clear from the respondent’s

contentions that offered @Q‘&wﬁlnn of the unit without
obtaining the OC which is requirement under the
Haryana Building Code 201 R

11(4)(b) of the Act/of;2016 also cor
promoter in thisr @Ejﬁewﬁa re

contravention of his gbligation un
2016.

1s. discussed above, section

4 h)"') - 2 _,,‘I,_H\r'?:/
G.I Award delay interest at the prescribed rate for every month of
delay, from the due date of handing over possession, ie.,

20.02.2012 till offer of valid possession after receipt of OC.
= :

" M~ % = "W M~
In the present complaint, the complainant intends to continue with
ol 1= ™ A A A

the project and is seeking delay Epsse;;iut;_cl_la_rges as provided

.

under the proviso to section 18(1) of the Act. Sec.18(1) proviso

reads as under.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession
of an apartment, plot, or building, —

---------------------------

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
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delay, till the handing over of the possession, at such rate as may be
prescribed.”

27. Clause 10.1 of the apartment, provides for handing over possession

and the same is reproduced below:

10.1. Schedule for possession of the said apartment

The company base don its present plans and estimates and Subject to
all just exceptions, contemplates to complete construction of the said
Building/said Apartment within a period of three years from the date
of execution of this Agreement unless there shall be delay or there shall
be failure due to reasons mentioned in clauses (11.1),(11.2),(11.3) and
Clause (39) or due to failure of Allottee(s) to pay in time the Price of
the said Apartment along with all other charges and dues in
accordance with the schedule of payments given in Annexure 11l or as
per the demands raised by the Company from time to time or any
failure on the part of the Aﬂﬂttea:('sj to abide by any of the terms or
conditions of thrsAgie?Lngni‘ f-j;_ LA \{-}\
28. Anapartment buyer’s agreement is ;;pivutai legal document which
=y e AR
should ensure that the rights and liabilities of both
(el | - TN | .
builder/promoter ar:d hll.lyerfallluttee arel pr?tected candidly.
1 N8Ny
Apartment buyer's argreement lays down the terms that govern the
MR N YET,
sale of different kinds of properties like residentials, commercials
WORSE I ey
etc. between the buyer and build{ar. Itis in the interest of both the
v e
parties to have a well-drafted agreement which would thereby
HE A TRAF'E® A

protect the rights of both the builder and buzer in the unfortunate

M. AL B A W EN N

event of a dispute that may arise. It should be drafted in the simple
| I a8 i l

A I X I\

e

and unambiguous l;ahguage which may be understood by a
common man with an ordinary educational background. It should
contain a provision with regard to stipulated time of delivery of
possession of the apartment, plot or building, as the case may be
and the right of the buyer/allottee in case of delay in possession of
the unit.
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29. The authority has gone through the possession clause of the
agreement and observes that the possession has been subjected to
all kinds of terms and conditions of this agreement. The drafting of
this clause and incorporation of such conditions are not only vague
and uncertain but so heavily loaded in favour of the promoter and
against the allottee that even a single situation may make the
possession clause irrelevant for the purpose of allottee and the
committed date for handing uvpr ﬁassessmn loses its meaning. If
the said possession clause& nﬂ tirety, the time period of
handing over possession is 0 -? 4 ‘sm ntative period for completion
of the construction -i‘ ; ﬁ aeft - 1 and the promoter is

aiming to extend thi e p :1 1 -'ehje_.i '- elyon one eventuality or

------

the other. Moreov =__.!;- e sand C‘Ié‘ds § an inclusive clause wherein

the numerous appfovals dand te .- and con

mentioned for comtmence Ttl construction and the said

approvals are solé\}iébility of i promoter for which allottee
. g (X

cannot be allowed to hg;n pter' must have mentioned
that completion ich prmr urm the last statutory
approval, of whrc}lg d ﬁ Asub]ected to. It is
quite clear that dﬁl r oin ;: Tg%%ff m such a manner
that it creates confusion }n\ﬁﬂ! ‘*pbrsun of normal
prudence who reads it. The authority is of the view that it is a
wrong trend followed by the promoter from long ago and it is their
unethical behaviour and dominant position that needs to be struck
down. It is settled proposition of law that one cannot get the

advantage of his own fault. The incorporation of such clause in the

apartment buyer’s agreement by the promoter is just to evade the
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liability towards timely delivery of subject unit and to deprive the

allottee of his right accruing after delay in possession. This is just
to comment as to how the builder has misused his dominant
position and drafted such mischievous clause in the agreement and
the allottee is left with no option but to sign on the dotted lines,
Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges,
proviso to section 18 prnvldes thgt where an allottee does not

||l|||" "'
o

intend to withdraw from thg pro M__, he shall be paid, by the
ont ET delay, till the handmg over

of India marginal
¢ i _.j:::;. shall be

State : of dem . ﬁx ﬁam time for
e o el i | < -\

The legislature in its wisdom in the subordinate legislation under
the provision of rule 15 of the rules, has determined the prescribed
rate of interest. The rate of interest so determined by the
legislature, is reasonable and if the said rule is followed to award
the interest, it will ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India i.e,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR)
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as on date i.e., 12.04.2022 is 7.30% p.a. Accordingly, the prescribed
rate of interest will be marginal cost of lending rate +2% i.e.,9.30%
p.a.

The definition of term ‘interest’ as defined under section 2(za) of
the Act provides that the rate of interest chargeable from the
allottees by the promoter, in case of default, shall be equal to the
rate of interest which the promoter shall be liable to pay the

allottees, in case of default. The-relevant section is reproduced
< Db B

below:

“(za) "interest” mean of interest payable by the

promoter or the )

Explanation. > ¢ purpose of this clqus

(i)  the pateof interest cha rgeable, ' the allottee by the
pr et Lbé equal to the rate of
inter ble to pay the
allotteé 2 ] L !

(i)  the:inte by otér to the allottee

received the

ami _ te the amount or
pa 0 5? efunded, and the
inter: promoter shall be
from the'ddt r,s in payment to the

Therefore, intErH AR 2 LA
shall be charge letie, 9.30% p.a. by the
respondent/ prunr‘ér? wﬁg} is | ﬂ\’e afn} ﬁ\f\peﬁlg granted to the

complainant in case ‘of delay pussessiun charges

validity of offer of possession: At this stage, the authority will
clarify the concept of ‘valid offer of possession’. It is necessary to
clarify this concept because after valid and lawful offer of
possession, liability of promoter for delayed offer of possession

comes to an end. On the other hand, if the possession is not valid
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lawful, liability of promoter continues till a valid offer is made

allottee remains entitled to receive interest for the delay

caused in handing over valid possession. The authority after

detailed consideration of the matter has arrived at the conclusion

that a valid offer of possession must have following components:

ii.

Possession must be offered after obtaining occupation
certificate- The su bjectlﬂqgﬂia{t;r its completion should have
. :1;:-;\::;._:-\.‘1-,

-1

certificate from the concerned

system, sto _
street lighting.

i

|

carrying ou ning 'wao etting electricity,
water and Rﬂ the relevant
authorities. @IIEFFQPE @ {%‘#{?{P“” facilities like
lifts, stairs, lobbies, etc should be functional or capable of
being made functional within 30 days after completing
prescribed formalities. The authority is further of the view
that minor defects like little gaps in the windows or minor
cracks in some of the tiles, or chipping plaster or chipping
paint at some places or improper functioning of drawers of

kitchen or cupboards etc. are minor defects which do not
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iii.

render an apartment uninhabitable. Such minor defects can be
rectified later at the cost of the developers. The allottee should
accept possession of an apartment with such minor defects
under protest. This authority will award suitable relief or
compensation for rectification of minor defects after taking

over of possession under protest.

However, if the subject unit is not at all habitable because the
plastering work is yet tph@ne, flooring works is yet to be
done, common services c*'i'zf etc. are non-operational,
‘}? o 1?"-. "'f

infrastructural facilities
unit shall be de _Sé

perational, then the subject

it z14]] .__r ] I-
0 N i
mﬁe onsidered a legally valid

o+ e

offer of possi ﬁit}h AP

and offer of possession

L

1

Possession a d ¥ t ! e ccomp: 1 od y unreasonable
additional ¢ lﬁ% In sel el t

I

are made and s 5- ng. with. the, dffer of possession. Such

; additional demands

additional demands tould bé of min6r nature or they could be
significant ‘il a thy burden upon
the atlnttej KE unreasonable
demands be@ h}% @@Aﬁff;{greement should
be termed an invalid offer of possession. Unreasonable
demands itself would make an offer unsustainable in the eyes
of law. The authority is of the view that if the additional
demands are made by the developer, the allottee may accept

possession under protestor decline to take possession raising

objection against unjustified demands.
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Though in the light of the above-mentioned fact the offer of

possession made by the promoter to the allottee is not valid, the
same being made without obtaining occupation certificate but the
allottee has already taken possession on the basis of offer of
possession on 10.12.2016 and is continuing as such and enjoying
the property. She is certainly entitled to delay possession charges
but only from the due date 20.02.2012 upto 10.12.2016, the date
on which possession of the allo -equgit was taken on the basis of

.. .L‘:-a'}._ _-f‘; |
Ehy. Rl

offer of possession.

On consideration of the
parties, the author
contravention of

Over possession

date comes out on 20.02:2( _ ( possession made by the

respondent/pro is tﬁi?&a offer of possession due
HARERA
to non-receipt of OC. f‘ AAR Ry IL

¥
= 1 I ™ | I %, = A

The respondent sent a\lft.te‘r 5:_{ offhe;r of Rnsg%sgi:?n by inviting the
complainant to take possession. Accordingly, on 10.12.2016 the
possession was taken by the complainant herein after making final
payments due against unit in question. The complainant has also
stated that she had taken an assurance from the respondent for
obtaining OC and was kept in dark. The matter is being referred to
director town and country planning Haryana, Chandigarh. There is
violation of Haryana Building Code, as the builder has offered
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possession without obtaining 0C. The director may initiate legal

proceedings against the promoter. The DTCP is also advised to
dispose of application of the promoter for grant of occupation
certificate and after levying the compunding fees as per applicable
rules from the promoter-respondent. The complainant has already
taken over possession, accordingly from the date he has taken over
possession, he cannot be allowed delayed possession charges.
Although the possession }}as bceq offered wrongly by the

'\-1] 'L-"J

respondent as mentioned above. Huwcver the complainant shall
SRR TR

be entitled for DPC from the due date of pnsscssmn till actual taking
over the pnsscssinn / %{\ ) { 1)
‘d *-"",:\\

G.111 Direct the respundent to register the conveyance deed
and transfer title in favour of the complainant upon receipt of
uccupatlnn certificate, in accordance with section 17 of

enazois. |@\ 4 | | NS

36. The cumptamant is askmg for the rcglstria;mn of conveyance deed
"V

and transfer of title in accordance with section 17 of the Act of
i . Y

2016. The camplamant in the present complaint has taken
possession of the unit on 10712 Zﬂignn uffenng of the possession
of the unitin que:tmn Whereac thc passessinn was offered by the
respondent/ prumoter | mthnuﬁt _qu_;a!ning the OC. the
respundcnt{pmmut&r clearly violated the sectmn 11(4)(b) of the
Act, 2016 as detailed in other reliefs in this judgement therefore,
the respondent/promoter is under a mandatory obligation as per
the statue and as per the BBA signed between the mutual of
consent of the both parties for registration of conveyance deed
after obtaining OC,

37. Clause 13 is reproduced below:
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13. Conveyance of the said Apartment
Clause 13.:

"The Company, its Associates Companies, its Subsidiary Companies
as stated earlier shall prepare and execute along with the Allottee
a conveyance deed to convey the title of the Said Apartment in

favour of Allottee but only after receiving full payment of the total
price of the Apartment and the parking space allotted to him/her
and payment of all securities including maintenance security
deposits and charges for bulk supply of electrical energy, interest.

penal interest etc. on delayed instalments stamp duty, registration

charges, incidental expenses for registration, legal expenses for
registration and all other dues as set forth in this Agreement or as
demanded by the Compan v from time to time prior to the execution

of the Conveyance Deed. If the Allottee is in default of any of the
payments as set forth in this Agreement then the Allottee authorizes

the Company to withhold registration of the Conveyance Deed in

his/her favour till full and final settlement of all dues to the
Company is made by the Allottee and agrees to bear the
consequences. The Allottee undertakes to execute Con veyance Deed
within the time stipulated by the Company in its written notice

Jailing which the Allottee authorizes the Company to cancel the
allotment and terminate this Agreement in terms of Clause (12) of
this Agreement and to forfeit out of the amounts paid by him/her
the earnest money, delayed payment of interest any interest paid,

due or payable, any other amount of a non-refundable nature and
to refund the balance amount without any interest in the manner
prescribed in Clause (12) Supra. The Allottee shall be solely
responsible and liable for compliance of the provisions of Indian

Stamp Act 1899 including any actions taken or
deficiencies/penalties imposed by the competent au thority(ies). Any
increase/decrease in the Stamp Duty charges during the period
when the case for execution of the Conveyance Deed of the allotted

flat is being processed by the Company Shall be borne by/refunded
tothe Aliottee. | || )] I 10 /AN /]

It should be further noted that Section 11(4)(f) provides for the

obligation of respondent/promoter to execute a registered
conveyance deed of the apartment along with the undivided
proportionate title in common areas to the association of the
allottees or competent authority as the case may be as provided
under section 17 of the Act of 2016. As envisaged in the below

mentioned section the respondent/promoter is in clear
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contravention of section 11(4)(f) of the Act of 2016 and shall get

the conveyance deed done after obtaining OC.
As far as the relief of transfer of title is concerned the same can be
clearly said to be the statutory right of the allottee as section 17(1)

of the Act provide for transfer of title is reproduced below:

“Section 17: - Transfer of title.—

17(1). The promoter shall execute a registered
conveyance deed :‘n fnvuur af the allottee along with the

) ,,'.. he physical possessmn of

the case may be, and
h{-* 14

the plot, apartme. g, as.the case may be, to the
allottees and the'comr te.association of the
allottees gr.the cof the case may be,
in a real éstate proje itle documents
pertai ﬁ' hereto Within | § od as per
sancti X local laws
Providea conveyance
deed i assoaiation of the
allottees. Ompé Ly, as'the case may be,
under this.Segtion-shall be carried gut by the promoter

certificate.

HARFEFRA

Hence, in compliance of the above-mentioned provision of the Act
A0 It SsS" AR A

of the 2016 the respondent/promoter shall transfer the title to the

S L} wr L w ¥

association of the allottee within 3 months from the date of
issuance of occupation certificate.
Directions of the authority:

Hence, the authority hereby passes this order and issue the
following directions under section 37 of the Act to ensure

compliance of obligation cast upon the promoters as per the
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function entrusted to the authority under section 34(f) of the Act
of 2016:

i. The complainant shall be entitled for delay possession charges
from the due date of possession i.e, 20.02.2012 till actual
taking over the possession i.e, 10.12.2016.

ii. As and when OC of the tower of the allotted unit is received by
the respondent/builder, then it will be obligated for him to

__...‘

arrange execution of cg& ance deed of the unit in favour of

Zans
s 'ﬁ‘h

siting necessary charges within 3

1sequences would follow.

the competent

ities within a period of

Vil—

ARERA..
(Vijay Kuirgb RLIC [ﬁl}%né andelwal)

Member rman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 12.04.2022
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