GURUGRAY

Mr. Tarun Bhargava

Ms. Vandana Bhargava
Both RR/o: H.no: 2431, Sector 104,
Gurugram—lEZ{}ﬂl{HR]. ¥

Complainants

.

M/s Vatika Limited ~ N
R/o: Vatika Triangfe, 4 figo
Phase-1, Block | rauli
Gurugram-1220 02, Harvana

also at: v; iKa INX Ct‘tjﬁil-aﬁka dia
Next, Sector B3, G rugram-122012(HR) . 3 | Respondent

The  present complaint hgas been filed by  the
cnmplainants{alluttees under section 31 of the Real Estate
(Regulation and Develupment} Act, 2016 (in short, the Act) read
with rule 28 of the Haryana Reg] Estate (Regulation ang

section 11(4)(a) of the Act wherein it is inter alia prescribed that
the promoter shall be responsible for g obligations,
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HARERA
D GURUGRAM [ Complaint No. 3884 02020 |

responsibilities and functions under the provision of the Act or the
s made there under or to the allottees as per

rules and regulation
the agreement for sale executed inter se.

A. Unitand project related details

7. The particulars of the project, the details of sale consideration, the

amount paid by the complainants,
delay period, if any, have been detailed in the

date of proposed handing over

the possession and

following tabular form: ﬁfrﬁﬂ,_;““

Information
urgaon 21" vatika India

xt, Sector 83, Gurugram

My/'s Mark Buildtech Pvt.
/s Growmore

| Buildtech Pyt. Itd.
e
11.04.2009 (page 44 of
buyer’s agreement complaint)

Unit no. Ggn-21/A-904, 9t floor,
block A (page 47 of
complaint)

9. | Unit measuring (super area) 2337.18 sq.ft.
0. | Addendum to the apartment 06.04.2011 (annexure P/3,
\ buyer's agreement page 91 of complaint)
11. | New unit as per addendum to A/1102 (annexure P/3,
the agreement page 91 of complaint)
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Subsequent allottee namely Tarun | Date not mentioned (page
Bhargava & Vandana Bhargava 87 of complaint)
Transfer letter by the respondent | 22.02.2011 (annexure P/2,
to the complainants page 90 of complaint)
Payment plan Construction linked o
Payment plan (page 74 of
complaint)
16. | Total sale consideration Rs. ??,50,9?0;’-
(as per statement of accoun
dated 08.07.2016 at page
i@~ |92, annexure P/4 of
L Gt complaint)
17. | Total amount paid Rs. 73,04,974 /-
complainants ft as per statement of account
Y JA i\ d 08.07.2016 at page
' -E;Q Y b nexure P/4 of
\j i 1plaint)
18. | Due date o ry of possession’ | 11 12
Clause 10,1 mpan Fonits
present pl d estima d - 4
subject o ceptions, PN
' contemplatestacomplete cons n Q
of the said By id Ap nt &0
within a period ™
date of execution o
19. | Offer of possession 04.11.2016 (annexure P/6,
e 201 of complaint)
20. | Handing ov, 0 i -2016 (annexure p/7,
St il l | o o~ Page 102 of complaint) -
21. Occupation Certifica AV Not obtained

B. Facts of the complaint;

3.

That somewhere around 2008-2010,

about its new residential group housing

21"

the respondent advertised
project namely “Gurgaon

located in Vatika India Next, Sector-83, Gurugram. The
respondent painted 2 rosy picture

of the project in jts

advertisement making tall claims and representing that the project
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aims at providing lush, landscaped greenery and contemporary

architecture, claiming that Gurgaon 21 blends the dynamism of a
cosmopolitan lifestyle with the serenity of a well- planned,
premium neighbourhood. The tagline of the project as advertised

by the respondent was “Living in the 21° cen tury”.

Relying on the abovesaid representations of the respondent
company, the original owner/first buyer namely Smt. Jyoti
Chhabria and Sh. Vinod Kun}anﬁim}abna booked an apartment in

the said project by paying the sokitig amount of Rs. 3,50 ,000/-
towards the said apartm il ; Acce gly an apartment buyer
agreement dated 11 i‘ we :-_:_ : ed between the said
erstwhile owner @ i ' responds m fu:: ifit\bearing no. A-904,

%
located on 9 flog g‘ﬁ'nﬁlnckAadme suring a ErareaanSE?.lB
sq.ft. Thereafter; %l ving th nce

representations of ‘the  respa)

e false assure and misleading

ant in thel é’ ertisements and
. . L) 4 :
brochure and relyi the goodwill“of/the respondent, in

January 2011, the “camplainants:}
residential flat fr by .making substantial
e A RERA

On 22.02.2011, @&sé&b}@;@ N&{dﬂzr letter thereby

transferring the unit in question in favour of the complainants and

purchased the aforesaid

also made an endorsement in the apartment buyer agreement
dated 11.04.2009 in favour of the complainants. Accordingly, they
herein are subsequent allottees of flat bearing no. A-904 as earlier
it was in the name of first buyers. After making substantial
payment to the original allottees stepped into the shoes of original

allottees. The respondent endorsed the apartment buyer
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== GURUGRAM Enmplaint No. 3884 of 2ﬂzuj

dgreement dated 11.04.2009 in favour of the complainants and
further endorsed a the payment receipts in favour of the

complainants which were earlier issued in favour of the earlier

allottees, Thereafter, vide addendum to apartment buyer's

T ——

Lt T

‘_ in block A, admeasuring
. 'i

b i3 AT
super area of 2408.23 sq.ft. va ;ﬁiﬁf;;’-— d to the complainants,

unit bearing no. A-1102 u{pl

That the complainants , '3,, fal $u of Rs. 79,01,273/-

towards the aforesaides Q flatin‘the project till date ac
and when dema by thE'Pe’s‘p ondent, as Against a total sale
. 2 | ] .
consideration of k 50,970/~ =‘-:- €401 r/w clause 10.2
{ M E f
of the said apartmer e S agreement 4| 20 11.04.2009, the
Vald | il ‘ W O/
respondent proposed to complete

> E ©1€ construetion, apply and obtain
OCcupation certificate fr -f m

entauthority and handover
the possession o unit i on in a period of 3 years
from the date of uﬁﬁ%ﬁg@ by 11.04.2012,
However, the respondent, m y) failed in handing over
o n ekt eSS

PoOssession in accordance he agreement.

That though the booking was made in 2009 and possession was
Supposed to be handed over in 2012, till the dye date as per
agreement, ie, 11.04.2012 . the project was nowhere nearing
completion. Thereafter, in mid-201 3, the complainants asked the

respondent as to the date of handing over, but to no avail as no
concrete reply was given by the said respondent. Thereafter, the
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complainants kept contacting the respondent on several occasions

by way of emails, call as well as personal visits, seeking an update
on the construction status and if the requisite sanctions and

approvals had been obtained but all in vain.

[t is submitted that throughout this period, the complainants along
with the other apartment OWRers regularly and repeatedly
followed up with the representatives of the respondent and

enquired about the statu qi: the project. However, the
IS
representatives of the respondent oﬁ ‘every occasion made false

x o
..h.-\_

and vague assurances that possession of the flat would be

the delayed payments and |

which the comp ﬂ mﬂmunt of delay in
handing over p sfon v ﬁapartment buyer
agreement, to whie tlﬁ% ﬁ /@M that the delayed
payment interest, if any, will be charges on the basis of the
agreement and the delay in handing over possession of the flat was
beyond the control of respondent. As per clause 8 of the agreement,
upon delay in payments, the allottees could be made liable to the
extent of paying 18% interest per annum. On the contrary, as per

clause 11.5, upon delay in handing over possession, the respondent

would be liable to pay compensation only to th extent of Rs. 5/- per

Page 6 of 31



10.

11.

HARERA
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sq.ft. of the super area of the apartment for the period of delay. It is
submitted that such clauses of the agreement are clearly unfair and

but to no avail,

That after a delay of more than 4.5 years from the due date of
possession, finally on 04.11.201 6, the respondent sent a letter of
offer of possession therebg,?j‘:}lﬂﬂng_me complainants to take
possession by 30.11.20 16, A qﬁgry on 29.11.2016, the
Possession was taken by the complai

final payments due again

at the time of pus}&
compared to 24 ﬁ sq.
imperative to m

the complainan @e
N

indemnity cum y

all of their life savi air undertaking as
the respondent ‘Eﬁ Aﬁme.

SEIPSY 1NN A A
That after taki n(—_py{sq@mﬁ Jpn:gp; 1~1fzq1‘kt:.&.e complainants

requested the respondent to arrange the registry of conveyance

deed in their favour and sought a probable date for registration. To
this, the respondent falsely assured the complainants that they
have initiated the registration process which shall be carried
forward in a phase wise manner and unit in which handover was
done prior in time will be registered first followed by other units.

However, post that, no initimation was made by the respondent for
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execution of conveyance deed. Since the taking over of possession

in 2016 till date, the complainants have been painstakingly
pursuing the respondent to register the conveyance deed for the
unit in question in their favour, but all in vain. The aforesaid
conduct of the respondent in delaying the registration of
conveyance deed further despite themselves undertaking to get
the registration done soon was quite suspicious considering the

fact that the conveyance deed of residents of other towers in the

"fobemg done. Upon further

inquiries from other buyers @ ' oject in question in order to

ﬁ;:ﬂndent failed to
obtain the OC for " 'A*,' ejthetoy cret unit in question

is located and tower\ ‘G4l T e domplainants devasted.

despite offer of pussessm' v 201 i
respondent to th [ﬂlﬁ g to no avail as the
respondent did not b bntﬁer m res ndent the said mail.

That upon not ggzing any Tes nden/&f‘rum ‘the respondent,
complainants immediately rushed to the respondent’s office in
order to enquire about the aforesaid misconduct and fraudulent
act of theirs, to which the representatives of the respondent simply
said that the OC for the tower in question shall be received soon.
The complainants were completely taken aback by the said
submission and casual attitude of the respondent. Later, in a

meeting held between the residents of tower in question and
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2, GURUGRAM Complaint No. 3884 of 2020

representatives of the respondent, Mr. Navin Bakshi, head of
Operations, Vatika Limited, promised that the OC for the aforesaid
two towers would be obtained before Feb 2020, but again to no
avail. The possession of any residential unit cannot be offered
without obtaining the OC from concerned authorities as the said OC
is a legal mandate of the fact that the premises is safe in all regards
and is fit to occupy and reside and is in accordance with the
requirements laid down and as per the sanctions approved by the
said authorities, Ac:curdmm :_,:_ @%resald offer of possession
dated 04.11.2016 is out ngh F”‘ﬁ and elucidates the fraudulent
conduct of the respond 'i ( ._lx '

) 1o ":,.,I life savings in order
ion, 'i'-':cam ants had no other
_ q the respondent
regarding the ve ity of -J of ;p §ses 1 ‘and take possession.

respondent was DH ' H tting an illegal act

by offering the on as it A the OC and had

kept the complai nts in ;j d t non-availability of
CURUEGRANY

the OC.

The fact that the possession was being offered without obtaining
OC was concealed form the complainants at the time of said offer.
Rather, when the complainants orally enquired about receipt of all
the necessary sanctions for the unit in question,, the respondent
very clearly submitted that all the approvals are in place. It was

only upon conducting an inquiry for the reasons behind non-
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HARERA
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execution of conveyance deed that the complainants came to know

about this misconduct on the part of respondent.

That upon gaining knowledge about the non-receipt of OC, the
complainants along with other buyers of the tower in question kept
pursuing the respondent in order to seek an explanation over non-
receipt of OC and to protect against concealment of said fact at the
time of offer of possession and to be acquainted with a tentative
date for receipt pf OC, but tq,,nogvaﬂ The complainants sought a
concrete response by way of etter ted 13.06.2020 which was

signed by other buyer as e respondent refused to pay
any heed to the same. Further: ég;eﬁg dated 24.06.2020 to

department of Lzébk Sountry P
hon’ble Real Es gulaturirn?}

ga St the gr onduct on part of
respondent and snughn-b? r grievances. Further,
through teleph calls p sonal visits, the
complainants REHA-R‘E rding receipt of
0OC, but no concr ttﬁr The fact is that
till date occupati ?fgf:te\fas not béen recewed by the

respondent for the two towers namely, tower A and C4.

(D1 ) Haryana and to
L}Eram and vide e-
mf. the respondent

respnndent and

=

That by concealing the fact of non-receipt of OC from the
complainants, the respondent has inflicted great injustice upon the
complainants and defrauded them of their hard earned money.
Further, the clauses of the apartment buyer’s agreement dated

11.04.2009 are such that even if the fact of non-receipt of OC was
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ﬁ HARERA

=2, GURUGRAM Complaint No. 3884 of 2020

in the knowledge of the complainants at the time of offer of

possession, after spending almost all of their life savings, they
would have been left with no option but to abide by the assertions
of respondent. This can be highlighted from clause 10.3 of the
agreement which clearly states that on failure of buyer to take
possession, unit could be cancelled by the respondent and holding

charges can also be levied.

That the main rationale of, T:Qe‘ respnndent behind uﬂ’enng
possession hurriedly witho : obtai

was to shorten the period of del . and.eventually to minimize the

delayed possession ¢ Lhat the said respondent may be made
liable for on acc :m? *,6'“ -.-_ handing over
-u;,

Imagine that the
) ion of a residential
apartment which @ @ ei : +Which was, and still

e respondent is an

~,.¢ making residential
apartments, this delibe stomers and at the
ittin g(@ R An -compliance of

rules is nuthmg 5@ UT‘ t:ihfm; 'RJ /f\ f\/

That the complainants were rther agonized when they came to

experienced company

know that they cannot get their apartment insured against natural
calamities or other disasters because the insurance companies do
not offer insurance coverage to such buildings which are inhabited
without having obtained the 0C. Non- availability of any safety of

insurance cover has robbed the complainants of their peace of
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mind and they live under constant fear. Multiple instances of

earthquakes in recent months have shaken the complainants.

19. That as per clause 14.2 of the agreement dated 11.04.2009, the

20.

21.

maintenance deposit taken by the respondent from the
complainants were interest bearing maintenance security deposit,
i o IBMS. However, the respondent failed in paying the interest
accrued on said deposit to the complainants, despite several

intimations from the cﬂmplamants Moreover, in the statement of

account annexed with thqr n; a}n@, respondent unjustifiably

g L_-"_ ,L_.l‘.llf'

ance-_-Eae&l as not done till date.
remove all the

nation certificate for

of the Act, 2016 which cle ' -.-':- h at the conveyance deed in
favour of the alluﬁ ﬁﬁ prnmuter within
three months fro e ate o issuﬂe_j’ accupatmn certificate.

That the presen E 1l tLl;h _be 1{ ‘order to seek a
direction to the respnndent to obtain the occupation certificate and
to get the registration of conveyance deed in favour of the
complainants along with interest on the payment by them apart
from the other reliefs as mentioned in the relief clause of the
complaint. It is pertinent to mention here that the offer of

possession dated 04.11.2016 made by the respondent was
completely illegal and sans any legal sanctity and accordingly, it
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must be declared null and void and the complainants must be

granted interest at the prescribed rate in accordance with RERA,
2016 and HRERA, 2017 from the due date of handing over
possession as per the agreement, i.e. 11.04.2012 till the date of

receipt of occupation certificate and offer of legal possession post
that.

C. Relief sought by the complainants:

22.The complainants have sought- follo: relief(s):
e io%ing

i

ii.

il

iv.

J‘*w
Direct the respondent to p p: ‘;'f ’ﬁ; rest for every month of delay

at prevailing rate uf om the.due date of handing over
possession i.e,, 12012 till o

receipt of OC._ ;‘? f

Direct the respondent tpo al rtificate for tower
‘A’ and issue.. ;I ‘uer of - _--._ letter to the
AN J o
complainants, N ;
NN |
Direct the respun 1t fo-register. th cnnveyance deed and

transfer title vour of the cnm lainants upon receipt of
occupation EHFA R A‘ section 17 of

S GURUGRAM

Direct the respondent to get the towers for which OC has not
been obtained to be registered with the hon’ble authority.

Direct the respondent to pay interest charges on account of

IBMS amount paid by the complainants.

D. Reply by respondent

k

That at the very outset, it is stated that the instant complaint

has been preferred by the complainants on frivolous and
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iii.

HARERA

® GURUGRAM Complaint No. 3884 of 2020

unsustainable grounds and the complainants have not
approached this learned authority with clean hands. The
complainants have not approached this learned authority with
clean hands. The instant complaint is not maintainable in the
eyes of law and is devoid of merit and is fit to be dismissed in
limine.

That the present complaint is an abuse of the process of this

hon'ble authority and is nu;rt mamtamahle The complainants

o tha;,ﬂppcgﬁu’ Ehaau?mpam

i L i i
o nerwthé!i:
- RN

Ekmtarﬂy with free

i on of the unit on

arrus and conditions of

respondent humbly su t e complainants executed
the unit handﬂ R 11R hereby they took
over peacefu vacant al pussessmn of the unit in
question aftegfully h.s\‘y rﬁsélﬁeswnth regard to its
measurements, location, dimension, approvals and
development etc. It was further explicitly stated by the
complainants in the aforesaid letter that upon acceptance of
possession, they would not be entitled to raise any claim of any
nature whatsoever regarding any variation in the size,

dimension, area, location or legal status, delay in possession of

the unit in question. The respondent relying upon the aforesaid
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representation had changed its position to its detriment and

proceeded to deliver possession of the unit in question.
Therefore, the instant complaint is barred by the principle of
estoppel.

iv. It is pertinent to mention before the 1d. authority that the
complainants are the subsequent allottees of the apartment in
question. As per clause 10.1 of the builder buyer agreement
dated 11.04.2019, the possessmn of the apartment was to be
delivered within 3 yea@ ' e

|
status of the p&{m_
that the complainant

original allottees 2 years-after ssmg of execution of the

agreement, aH ﬁ eny this fact that
they were not well aware about the status of the project,

That the pres tqul)léfn; Wr(h\&na"thque motive of

harassing the respondent company and to extort illegitimate
money while making absolutely false and baseless allegations
against the respondent, It is brought to the knowledge of the
hon’ble authority that the complainants are guilty of pleading
untrue facts.

The complainants relied upon various e-mails conversation as
annexed with the complaint and are not supported by any
Page 15 of 31
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24.

F.

@ Ao _
2 GURUGRAM Complaint No. 3884 ufEDZUJ

affidavit/certificate under section 65 (B) of Evidence Act. Hence,

the e-mails placed on record by the complainants have no

authenticity, being invalid and are not admissible documents.

Copies of all the relevant documents have been filed and placed on

record. Their authenticity is not in dispute. Hence, the complaint

can be decided on the basis of these undisputed documents and
submissions made by the parties.

G

Jurisdiction of the authority: - = '

l‘?ﬂi 7o

E.1 Subject matter jurisdictic n'

1
AR

'.'P-'-dll} o
AR

Section 11(4)(a) of theAct;20] 6 provi
loftees as per ag t for sale. Section
11(4)(a) is reproduced as héretinder: ‘E
| :I ™ ":r\\ . |
Section 11(4 *: ,

i ,__ the promoters shall

be responsible to the'allo
f L

| ]2
AERERE ?
Be responsible \for" all obligations, reé nonsibilities and functions
under the provisigns'o ‘s dct or the rules @nd fegulations made
thereunder or to theallottees hedgréement for sale, or to the
association of allottees, st \be, till the conveyance of all
the apartments, plots oF he case may be, to the

allottees, or th 1 ssaciation of allottees or the
competent mﬂ 't ' -
Section 34-

34(f) of the Actg“a;ﬁiagJ RM%M}H@M]‘GM cast

upon the promoters, the allottees and the real estate agents under
this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoters leaving aside
compensation which is to be decided by the adjudicating officer if

pursued by the complainants ata later stage.

Findings on the objections raised by the respondent
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F.I Objection regarding the handover the possession to the
complainants and voluntarily acceptance by the complainants,

The respondent has submitted that the complainants voluntarily
with free will and consent has taken the possession of the
apartment on 29.11.2016 after satisfying all the terms and
conditions of the hand over possession letter dated 29.11.2016.
The respondent further stated that the complainants executed the
apartment handover letter dated 29.11.2016 whereby they took
over peaceful and vacant. Thg b@kmﬂent has further stated that
the respondent company 5':-5’:-"-5, }

occupation certificate tpﬁe GO;

over the pnssessm 0

: -" ent authority and

make it availabie }ﬁs%%gf lﬂs! J&A{M the respondent’s

contentions that offered the possession of the unit without

2016, itis clear ﬁ ﬁﬁ _;_ i
obtain the occupa cate th

obtaining the OC which is a mandatory requirement under the
Haryana Building Code 2017. Further as discussed above, section
11(4)(b) of the Act of 2016 also confers an obligation on the
promoter in this regard. Therefore, the respondent-promoter is in
contravention of his obligation under section 11(4)(b) of the Act,
2016.
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27.
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Findings regarding relief sought by the complainants:
Relief sought by the complainants:

G.I Direct the respondent to pay interest for every month of delay
at prevailing rate of interest from the due date of handing over
possession i.e., 11.04.2012 till offer of valid possession after
receipt of OC.

In the present complaint, the complainants intend to continue with
the project and is seeking delay possession charges as provided
under the proviso to section 18(1) of the Act. Sec.18(1) proviso

reads as under. e o,

of an apartment, plot,/Orbui

........................... .b.':‘ gl = )
Provided that wheréa allottee does not inten
project, he shall d, by the pro

delay, till the handin ﬂver,ofﬁb

prescribed.” WA E

Clause 10.1 of the agamnent, provides for handing over possession
ANk 8 B |
and the same is reproduced below: _L _ gé

¥ Iy v
JAre A YY.

10.1. Schedule for possession of the said apartment

The company base don its present plans and estimates and subject to
all just exceptions, contemplates to complete construction of the said
Building/said Apartment within a period of three years from the date
of execution of this Agreement unless there shall be delay or there shall
be failure due to reasons mentioned in clauses (11.1),(11.2),(11.3) and
Clause (39) or due to failure of Allottee(s) to pay in time the Price of
the said Apartment along with all other charges and dues in
accordance with the schedule of payments given in Annexure 11l or as
per the demands raised by the Company from time to time or any
failure on the part of the Allottee(s) to abide by any of the terms or
conditions of this Agreement.

28. Anapartment buyer’s agreementisa pivotal legal document which

should ensure that the rights and liabilities of both
builder/promoter and buyers/allottees are protected candidly.

Apartment buyer’s agreement lays down the terms that govern the
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HARERA

2 GURUGRAM !T'.'nmplaint No. 3884 of 2020

sale of different kinds of properties like residentials, commercials
etc. between the buyer and builder. It is in the interest of both the
parties to have a well-drafted agreement which would thereby
protect the rights of both the builder and buyer in the unfortunate
event of a dispute that may arise. It should be drafted in the simple
and unambiguous language which may be understood by a
common man with an ordinary educational background. It should
contain a provision with regard to stipulated time of delivery of
possession of the apartment plut m' bullding, as the case may be

and the right of the huyers/altlhnﬁees in case of delay in possession
- G

of the unit, ”'- AR

.J‘I'LJ- f';lll ﬂ_ '.-.-

The authority has gﬂne thruugh the pussgssmn clause of the

‘ S I

agreement and ubserves that the possessiun has been subjected to

AP

all kinds of terrnsi and cundttmns of tlliis agreement. The drafting of
i il I Fis,

this clause and inco orannn ofsuch cundmnns are not only vague
e jcfjpandition

"4.

P 18] r-

and uncertain but S0 heawly luadéd in faw:rur the promoter and
1
against the alluttee‘;\&aﬁefg l ,f lation may make the

possession clause lneleMﬁmose of allottees and the
committed date s its meaning. If
the said possession c]ause is re ggentiret]y the time period of
handing over pus&g‘ﬂﬂqn is‘r-pn_lj iﬂnahveﬁdéﬁdd for completion
of the construction of the flat in question and the promoter is
aiming to extend this time period indefinitely on one eventuality or
the other. Moreover, the said clause is an inclusive clause wherein
the numerous approvals and terms and conditions have been
mentioned for commencement of construction and the said

approvals are sole liability of the promoter for which allottees

cannot be allowed to suffer. The promoter must have mentioned
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that completion of which approval forms a part of the last statutory
approval, of which the due date of possession is subjected to. It is
quite clear that the possession clause is drafted in such a manner
that it creates confusion in the mind of a person of normal
prudence who reads it. The authority is of the view that it is a
wrong trend followed by the promoter from long ago and it is their
unethical behaviour and dominant position that needs to be struck

down. It is settled pmpﬂsinun of law that one cannot get the
) f ';L,; ‘;.

advantage of his own fault. T yration of such clause in the

-'4

i
apartment buyer’s agreeme by %,n s promoter is just to evade the
liability towards timely.d . vagr'ﬁffg;ub @et.unit and to deprive the

allottees of his right/ace al "'gle . in pos sessmn This is just
i ..4 -

to comment as éiufv th&ﬁli]der has ‘misused his dominant

by -

Admissibility of ﬁx s jon « r_-:'i-_~1"-'

position and dra he agreement and

the allottees are the dotted lines.

interest: The compl ---l.b -_-i'- 4y possession charges
proviso to section 18 pm where an allottees does not

intend to w1thdﬁ ﬁ!ﬁ act, ::-': _E, be paid, by the

promoter, interest ?ur every month of delay, till the handing over

| roteat shegr e Brbsciibéd and it has been

prescribed under rule 15 of the rules. Rule 15 has been reproduced

of possession, at

as under:

Rule 15. Prescribed rate of interest- [Proviso to
section 12, section 18 and sub-section (4) and
subsection (7) of section 19]

(1) For the purpose of proviso to section 12; section
18: and sub-sections (4) and (7) of section 19, the
“interest at the rate prescribed” shall be the State Bank
of India highest marginal cost of lending rate +2%.:
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Provided that in case the State Bank of India marginal
cost of lending rate (MCLR) is not in use, it shall be
replaced by such benchmark lending rates which the
State Bank of India may fix from time to time for
lending to the general public.

31. The legislature in its wisdom in the subordinate legislation under

32.

33,

the provision of rule 15 of the rules, has determined the prescribed
rate of interest. The rate of interest so determined by the
legislature, is reasonable and if the said rule is followed to award

the interest, it will ensure unifc:g;_n
S

;Rracﬁce in all the cases.
O

Consequently, as per n,t,;_ e State Bank of India i.e,
"'f 5F1

§
i

)
i

as on date i.e, 12.04.2022i87.30%)|

rate of interest will.b : snd
p.a. : |

The definition of term ‘i - 1ed t
the Act provides '_ ' of inte geable from the
allottees by the 'i- it  defal

be liable to pay the

tlevant section is reproduced

below: H A . E RA
p{foﬁog;gl\g{wgﬂ? m yable by the

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the
promater, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of default;

(i)  the interest payable by the promoter to the allottee
shall be from the date the promoter received the
amount or any part thereof till the date the amount or
part thereof and interest thereon is refunded, and the
interest payable by the allottee to the promoter shall be
from the date the allottee defaults in payment to the
promoter till the date it is paid;"
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34. Therefore, interest on the delay payments from the complainants
shall be charged at the prescribed rate ie, 9.30% p.a. by the

respondent/promoter which is the same as is being granted to the
complainants in case of delay possession charges.

35. Validity of offer of possession: At this stage, the authority will
clarify the concept of 'valid offer of possession’. It is necessary to

clarify this concept because after valid and lawful offer of

possession, liability of prnmntEng’t;r delayed offer of possession
I} — 'P,f“rf
comes to an end. On the othe er i;“& f the possession is not valid
1“' e 5‘5,1 q-

and lawful, liability of pre s till a valid offer is made

iterest for the delay
caused in handimer valid- 'possﬁsin l% authority after
detailed consideratic f; of the ma er*hal qr Eat the conclusion
‘ession must have ng components:

i. Possession mus Hﬁ :r “obtaining occupation
certificate- The subj er-its completion should have

“stived IR i @F‘m the concerned
department ""': asic infrastructural
facilities @GWQ ﬁkl\ﬂpemtiunal Such

infrastructural facilmes include water supply, sewerage
system, storm water drainage, electricity supply, roads and
street lighting.

ii. The subject unit should be inhabitable condition- The test
of habitability is that the allottees should be able to live in the
subject unit within 30 days of the offer of possession after

carrying out basic cleaning works and getting electricity,
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water and sewer connections, etc from the relevant
authorities. In a habitable unit, all the common facilities like
lifts, stairs, lobbies, etc should be functional or capable of
being made functional within 30 days after completing
prescribed formalities. The authority is further of the view
that minor defects like little gaps in the windows or minor
cracks in some of the tiles, or chipping plaster or chipping
paint at some places or lmpruper functioning of drawers of
kitchen or cupboards. gﬁ:i.@ ug;mr defects which do not

plastering work is e { -. ering works is yet to be

done, common services like"Tift etc. are non-operational,

mfrastructuﬂcﬁ R h %% A then the subject
unit shall be Cegraed .ag un tabl er of possession
of an uninha i;;gble unit wi not be ¢ :M red a legally valid
offer of possession.

Possession should not be accompanied by unreasonable
additional demands- In several cases, additional demands
are made and sent along with the offer of possession. Such

additional demands could be of minor nature or they could be

significant and unreasonable which puts heavy burden upon
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the allottees. An offer accompanied with unreasonable
demands beyond the scope of provisions of agreement should
be termed an invalid offer of possession. Unreasonable
demands itself would make an offer unsustainable in the eyes
of law. The authority is of the view that if the additional
demands are made by the developer, the allottees may accept

possession under protest or decline to take possession raising

objection against unjustiﬁed demands.

A
- -

"':'I.,entiuned fact the offer of

37. On considerationgo ns made by the
parties, the aut}l&ﬂ% MH‘ espﬂndent is in
contravention uf@ ectio @[ﬂ? A?Aﬁ by not handing
over possession by t gjgéf) e as perie agreement. By virtue of
apartment buyer’s agreement executed between the parties on
11.04.2009, the possession of the booked unit was to be delivered
within 3 years from the date of execution of agreement and the due

date comes out on 11.04.2012. The offer of possession made by the

respondent/promoter on 04.11.2016 after a gap of more than 4
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years is not a valid/lawful offer of possession due to non-receipt
of OC,

The respondent sent a letter of offer of possession by inviting the
complainants to take possession by 04.11.2016. Accordingly, on
29.11.2016 the possession was taken by the complainants herein
after making final payments due against unit in question. The
complainants have also stated that they had taken an assurance
from the respondent for ubtammg OC and was kept in dark. The
matter is being referred to dlrectur town and country planning
Haryana, Chandigarh. There Is vmlatmn nf Haryana Building Code,
as the builder has uffered pussessmn w:thnut obtaining OC. The

.......

L

DTCP is also adwsed tn dlspuse ufappl:caﬁon nf the promoter for
grant of occu patian cernﬁcate and after lev}.rmg the compounding
fees as per aphcable rules frum the prnmater-res;mndent_ The
complainnat has already taken uver pussessinn. accordingly from
the date he has taken 'I:I.'I‘i-"f':.‘lf'l po'ssessmn. he cannot be allowed
delayed pnssessmn charges Althuugh the possession has been
offered wrongly h!x the respundent as mentmned above, However,
the cnmplamants shall be enntled fur DPC fl:om the due date of

possession till acrual takmg uver the pnsses'siun
G.Il Direct the respondent to register the conveyance deed and
transfer title in favour of the complainants upon receipt of

occupation certificate, in accordance with section 17 of
RERA,2016.

The complainants are asking for the registration of conveyance
deed and transfer of title in accordance with section 17 of the Act
of 2016. The complainants in the present complaint has taken
possession of the unit on 29.11.2016 on offer of the possession of
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the unit in question. Whereas the possession was offered by the

respondent/promoter ~ without obtaining the OC. the
respondent/promoter clearly violated the section 11(4)(b) of the
Act, 2016 as detailed in this order therefore, the
respondent/promoter is under a mandatory obligation as per the
statue and as per the BBA signed between the mutual of consent of
both parties for registration of conveyance deed after obtaining OC.

37. Clause 13 is reproduced below:

=0
13. Conveyance of the said Apartment
1\; .'.;S‘L' r
Clause 13.: )
: GoH

“The Company, its Associates Companies, its Subsidiary Companies
as stated earlier shall prepare and execute along with the Allottee
a conveyance deed to convey the title of the Said Apartment in
favour of Allottee but only after receiving full payment of the total
price of the Apartment and the parking space allotted to him/her
and payment of all securities including maintenance security
deposits and charges for bulk supply of electrical energy, interest,
penal interest etc. on delayed instalments stamp duty, registration
charges, incidental expenses for registration, legal expenses for
registration and all other dues as set forth in this Agreement or as
demanded by the Company from time to time prior to the execution
of the Conveyance Deed. If the Allottee is in default of any of the
payments as set forth in this Agreement then the Allottee authorizes
the Company to withhold registration of the Conveyance Deed in
his/her favour till full and final settlement of all dues to the
Company is made by the Allottee and agrees to bear the
consequences. The Allottee un dertakes to execute Conveyance Deed
within the time stipulated by the Company in its written notice
failing which the Allottee authorizes the Company to cancel the
allotment and terminate this Agreement in terms of Clause (12) of
this Agreement and to forfeit out of the amounts paid by him/her
the earnest money, delayed payment of interest any interest paid,
due or payable, any other amount of a non-refundable nature and
to refund the balance amount without any interest in the manner
prescribed in Clause (12) Supra. The Allottee shall be solely
responsible and liable for compliance of the provisions of Indian
Stamp Act 1899 including any actions taken or
deficiencies/penalties imposed by the competent authority(ies). Any
increase/decrease in the Stamp Duty charges during the period
when the case for execution of the Conveyance Deed of the allotted
flat is being processed by the Company Shall be borne by/refunded
to the Allottee.
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It should be further noted that Section 11(4)(f) provides for the

obligation of respondent/promoter to execute a registered
conveyance deed of the apartment along with the undivided
Proportionate title in common areas to the association of the
allottees or competent authority as the case may be as provided
under section 17 of the Act of 2016. As envisaged in the below
mentioned section the respondent/promoter is in clear
contravention of section 11(4) ;f] _t;.llf the Act of 2016 and shall get
the conveyance deed done after g@tgging 0cC.

h=

As far as the relief of transfer of title is concerned the same can be
AP VGER

clearly said to be the statutdry right of the allottees as section 1 7(1)
& AT ZA5T il "y N

of the Act provide for transfer of title is fep'rdduced below:
&S Sy L

‘Sectiond7;- Transfer of title,—
17(1). .-_ promote -.\Tmﬂu registered

conveyanee deed.in favour of the i ri long with the
oportio ate t.‘{je ammon areas to the

) "-':5.'.r:‘:. :-:-;ii or |r" [ i.,".-' ﬂuthan‘t}*, as
the case may be,and hand overth al possession of

the plot, men mm‘%‘ case may be, to the

allottees and the common.a as to the association of the
aﬂatthe m, t :!j__ﬁ'.;;.-' case may be,
in a r ‘@DZ%E 2 Othe documents
pertaining - thereto within specified period as per

sancu'gg b.* ns. a3 ﬁ%%r Nlocal laws:
Providedt, al:ith'e i’b'sent‘e’d Wlocal law, conveyance
deed in favour of the allottee or the association of the
allottees or the competent authority, as the case ma y be,
under this section shall be carried out by the promoter
within three months from date of issue of occupancy

certificate.

Hence, in compliance of the above-mentioned provision of the Act
of the 2016 the respondent/promoter shall transfer the title to the
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association of the allottees within 3 months from the date of

issuance of occupation certificate.

G. IV. Direct the respondent to pay interest charges on account
of IBMS amount paid by the complainants.
A perusal of the statement of account show that the complainants

has already paid a sum of Rs. 1,19,500/- as IBMS with the
respondent/builder besides other charges. The relevant clause
with regard to interest bearing maintenance security is

reproduced below: )

In order to secure due performance oy

ttee in paying promptly
the maintenance bills~and ge

as raised by the
ogs Lo deposit as per

pany/Mainten mpany an interest:
aficé security deposit’ calctlated’ at the rate of

deposited with |
bearing mainte

Rs.50/- per sq.ft-of the super grea of Gie aid Apartment. In case of
failure of the A to pay th e maintenal ill§ other charges on
or before the dtie'date, the Allottee ¥ additibn, to’ permitting the
Company/Maintenance (¢ mpany to deny him/her the right to avail

he“Campany to adjust
_ defatilts. If due to such
adjustment, the interes jintenance security deposit falls
below the agreed sum of Rs, 50/~'sqjt. opthe super area of the said
Apartment, then the Allottee her yy undertakes to make good the

maintenance secur

resultant shortfall Wi een days. ‘defmand'by the Company.
Such maintenafice epasit sha ar simple interest at the

rate as applicable from time to time on a fixea deposit in State Bank
of India for a pério mw&%w the Company
to  subsidise ntena ' charges. The
Company/Maintenance Company reserves the right to increase the
interest-bearing maintenance security from time to time in keeping
with the increase in the cost of maintenance services and the Allottee
agrees to pay such increases within fifteen (15) days of demand by
the Company. If the Allottee fails to pay such increase in the Interest
Bearing Maintenance Security Deposit or to make good the shortfall
as aforesaid on or before its due date, then the Allottee authorizes the
Company to charge interest at the rate of @18% for the period of
such delay and to stop/disconnect all maintenance services to the
said Apartment till such sums due along with interest as stipulated
hereinabove are paid by the Allottee. It is made specifically clear, and
it is so agreed by and between the parties hereto that this part of the
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Agreement relating to interest bearing maintenance security deposit
as stipulated in this clause shall survive the conveyance of title in
Javaur of Allottee and the Company shall have first charge/lien on the
said Apartment in respect of any such non-payment of
shortfall/increases as the case may be.

As the amount of IBMS has been already collected by the
respondent/builder but the builder has miserably failed to obtain
the occupation certificate and completion certificate which is an

mandatory requirement for the _Statutory approval of habitation

and services. It is pertinent fo mentio

steand handing over ph 1ysical
ection (1), it shall be the

17(2) After obtaining the
possession to thesallg.

responsibility of ) hand. cessary documents and
plan, including i ition of the allottees or the
competent authority, ' - acal laws.

Pravided , the promoter shall

It ing common areas, to
it @uthority, as the case may
completion] certificate,

‘eméntioned clause, it is

ter er obtaining the
€ ﬁd&fc&l possession to
the allottees un@@f&%@ IE"}{ A’b\ P\iafidover necessary

documents and plans including common areas to the association of

understood that re :-.
occupation certi ! ’i

the allottees within 30 days after obtaining the completion
certificate. There is nothing on the record to show thatany resident
welfare association has been formed. Moreover, in the absence of
Occupation certificate, the builder cannot validly transfer the

ownership of common areas to the resident welfare association
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and the amount collected as IBMS. However, as an when

occupation certificate of the tower is received, then within three
months, the respondent/builder is obligated to transfer the
amount of IBMS collected from the allottees along with interest as
per laws.

Directions of the authority:

Hence, the authority hereby Passes this order and issue the

'l'-' ol g
§ 3

,'37 of the Act to ensure

compliance of obligation ¢ ‘the promoters as per the
function entrusted to/th ion 34(f) of the Act
of 2016:
The complainan delay possession
charges from the 11.04.2012 till
actual taking overt 016.
As and when OC | ted unit is received by
the respondent/builder; then-it™ 11] be obligated for him to

arrange exeﬂ ﬁ ﬂ FR A& unit in favour of
the complain ary charges within
3 months an 'mn t::aL\j @Im; ées would follow.
The respondent/builder is also directed to transfer the
amount of IBMS besides interest accrued thereon upto date in
favour of resident’s welfare associations within 3 months of
the receipt of OC of the tower of the allotted unit.

A direction is given to the respondent/builder to obtain

occupation certificate of the project from the competent
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authority by Completing 4y the formalities Within a perjog of
3 months.
43, Complajn¢ Stands dispogeq of,
44. File pe consigned tq registry,
V. - ;___—_-: W
[Vl;la; Km;ar Goyal) (Dr. KK, Khandelwy)
ember

B2 > Chairman
Haryana Reg Estate Regylq ory. Authority, Gurugram
Dated: 12.04.2027
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