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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 5002 of2021
Firstdate of hearing: 08.03.2022
Dateofdeclslon : L7.05.2022

Ashw,ni Kumar Xhosla
Address:- 85, West Patel Nagar,
Central Delhi, Patel Nagar, Delhi 110008

a.m.l3rnt No 5002 of2021

'hn hK hhdndelwal lE chalrman
shfl V.lry Kumrr Goydl I J Member

?vt lt It/r
te for the complainant

Pivotal lnfrastructure Pvt.
Regd. Offic€ at - 309, 3rd floor, JMD Pacific

m\t
CORAMI e\

\E

Shr cdnrrGd g Advo,aie lor rhecomplrr
ShriRishab Cupta te for the respondent

ORDER

1. The present complaintdated 31.12.2021has been filed by the

complainant/allottee under section 31 of the Real Estate

(Regulation and Dev€lopment) Act, 2016 (in short, the Actl

read with Rule 28 ofthe Haryana Real Estate (Regulation and

Development) Rules, 2017 linshort,theRules] forviolationol

s€ction 11(4)(al ofthe Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision ofth€ Actor
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the rules and regulations made there under or to the allottee

as per theagreementfor saleexeculed inter se.

A. Unit and prolect related detalls

2. The particulars ofunit details, sale consideration, the amount

paid by the complainant, date ol proposed handing over the

possession, delay period, if any, have been detailed in the

followrng tabular formi

1 ,Riddht siddhr at sedor99,

b"g{-, tr,'y,*A)
2.

4

n
86of2 014 i

5 Name otliccnse holde. n rnrrdstruLLu,c P"valE
d

6. RERA Registcrcd/ not ry*'ed
Ide no. 236 ot 2017 ksu.d on

Rffr**"
,/

ftfif1vf','lower'l
(ann€nre P3 on page no.36 ol

I 487 sq. ft.

(a,nexure P3 or pase no.36 ol

Date olallotment letter 05.09.2015
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lannexure P3 on page no. 35

10. Date of sanctionin8 ol t?.70.2074

las per project detailsl

11. Date of environment 22.07.2076

las per project detailsl

12. Date of builder buyer

ll.
_$.19,98,000/-
fts per allotment letter on

Uase 
no.37 ofcomplahrl

licy

I flar

,t b?\t
sill

3D

HAI
GURI

t
FI;J;;";';;/rour monus oi
K of bulldlne plans or

of envi.onment
c$twhrchever u alter

l'*:::"":'.1",i1:
h/od of a vears of

SR

R
JI

lEl

I dp.

Lidity

16 Dre dateofpossession 22.01.2020

[calculated from the date of
environment clearance as it is

t7.
18. Occupation certiilcate
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Facts ofth€ complalnt

That the respondent herein companyengaged in construction

and development of real €state projects, is a company

incorporated under provisions of the companies act 1975

namely pivotal infrastructure P!t. Ltd, having CIN No.

U70109HR2006PTC03848, havjng its regisiered omce at 309,

3rd Floor, ,MD pacinc square, sec-15, part-ll, G'rrgaon'

comDlaintNo.5002of 2021

122001[Haryana].

Th.t in 2014-15 the resoo €rein proposed to develop a

asuring 6,19,375 acres,

namely'r,ddhi -99. Curgaon The said

a
Government of Ha.yana,

department notifi(

re'ponden(,

housing policy-201

ountry planning

2013 and the

were obtigated to hand

5 esentation of proposals/claims

respondent, the complainant believing in respondent

genuine and trusting, applied for a residentlal apartment

admeasuring 487 sq ft accompanied with a two_wheeler

parking space admeasuring approximately 0.8n x 2 5m at a

total sale consideratioB of Rs 19,98,000/- + Taxes vide

application no.1311 dated 28.02.2015 by submitting the

possession of the said affordable housing

by the

over the physical p

project in fouryears

That on such pre

19.0
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7.

8.

9

ComplarntNo. 5002of 2021

prescribed 5% of the sale consideration amounhng to

Rs.1,00,000/- vid€ chequ€ no.31122 dated 11.03.2015.

That on 03.09.2015 a draw was out of the applications

submifted for the allotment under the said affordable housing

policy-2o13, and in the said draw th€ complai.twas selected

as one ofthe allottee.

That in furtherance to the selectron rn the above mentioned

d.aw of, allottees, the resp erein issued an allotment

obligared to landove. the possessiqn oqlqf it within 4 years

e oi approval of building plan or environment

d 05.09.2015 made

. 1,00,000/ paidpriorto

0,56,903/'paid post

oi&ent(s) herein till

x.tt.zots q6Q,[fEh {$,ffiffi re consiaeration

That post 2018 the complainant periodically enquired the

status ofthe project, it was only on the assurances provided by

the respondent the complainant continued to place her faith

and made payments to the respond€nt.

That having paid the 100 % of the sale consideration and as

the stipulated time oF4 years for handing over of the physical

letter dated 05.09.2015 allottingthe complainanta.esidential

That as per affordable housing policy .espondent wereaffordable housing

andove. the possessil

e oi approval of bui

10

11.
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72.

possession of the said affordable housing proiect as per the

affordable housing pol,cy- 2013 was overandyettherewas no

update from the respondent herein regarding the completion,

therefore the complainant decided to visit the construction

site himselfand on h,s visitthe complainant was in ufter shock

to see the state ot the construction site which was nowhere

ComplaintNo. 5002 of 2021

near to completion and in

witnessingthestatus of ordable housing project the

letelv inhahitabl. statP on

the physrcal possessi

rhat

will

geand onthc othcrhand th.

That the complainant visit€d the olfices of the respondent

company herein and demanded the physical possession of

their booked/allotted flats or to cancel their booking/

allotment and refund all the payments made to the

respondent(sl by the complainant and other allottees with

respoDdent herein always provided with the false assurances

that the possession will be handed over in a month or lwo.

ond€nt(sl, rightfully,n

e srd affordable housrng
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interest which the respondentG) would have rightfully

claimed in the event of delay of paynent on the part of the

allottees as per the affordable housing policy-2013 and the

builder buyer's agreement. But the respondent(s) herein did

not pay any head to the issues raised by the complainant as

well as the other allottees.

11. Thatlosingailhrs farth in arassment the complainant

was undergoing due of the respondent. the

and rightiul solution to

ondent(s) herein.

rein was developing the saidThat

proie ense no. 86 ol 2014 and ll.rd

obtained the registration oftbe said affordable housing

projectin 2017 under RERAvide registrat,on no.236 of

2017.

That on expiry ofthe said obtained registration no. 236

ot 2017 the respondentG) herein applied for the

extension of the said registration before the Haryana

Real Estate Regulatory Authority u/s 6 of the RERA Act,

shatrering th
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HAREP\A/GGM/REP/RC/236 I 2017 I EXT / 17 7 /2019,

wherein the Hon'ble adjudicating authority vide order

dated 30-12-2019 granted the extension sought by the

respondent(s), but a mere read ofthe said order reveals

that the responden(sl herein have obtained the said

CohplaintNo.5002o12021

2016 Application No.

ments in support of claims

uthority.

'14.

riShtfulinteres

ndent is willing

inant along with

in has come before this

/ to seek justice aga,nst the at.ocrty

c. Reliefsought by the c

15. The complainanthas soughtthe following relief;

complarnrnr rill hdndrnCov"r of phv<ical po(session

. Direct the respondent to pay delayed charge at

prescribed rate ol interest on amount paid by the
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D,

0n the date of hearin& the authority explaaned to the

r€spondent/promoter about the contraventions as alleged to

have been committed in relation to sedion 11(41(a) ofthe Act

to plead guilty or not to pleadguilty.

Reply by the respondenl

I7. Thar rhe compldrnr rrlpd bv lhe rompla,nant is not

mrrntainable in the pre rm .nd has bee. nled on the

lalse and frivolous gro

18. That thc complainant has not come wth clean hands bclore

thrs Hon bl. Form and have suppressed the true and material

Haryana Real Estate Regulatory Auth

Atfordable Housing

019), and on the basis

fncts from thrs Hon bl. Forum.

19. That the p.oject Riddhi Siddhi is registercd under the

bye-laws o. orders made

ent company has invitcd

20.

delivered by the respondent to the apartment allottee by

Ianuary 2020 i.e., as per clause 5 (iii) (b) of the atrordable

housing schemp and builder buyer agreement, the possession

offlats shallbe otrered within validity period of4 years from

the date ol sanctioning of building plan or from the date of

issuance of environment cl€arance certificate. Thus, according
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to the said terms the environment clearance certificare was

issued late on dated 22.1.2016, thus, rhe proposed possession

was to be handed over by lanldary 2020.

21. That the completion ofthe building is detayed by reason due

to highly spread ot corona virus in narion, rhe Ministry of
Home Affairs a.nounced a complete lockdown from March

24th, 2020. The nation was apparentty under the ctutches ot
Covid- 19, and everybody was diligently trying ro cope with

pandemic has cnhc

Everybody has

own admits the Covid-lg

its migrant population.

ry loss dur,ng this

(6/ona virus pandemrc

struction companies/

perjod of Lockdown announced by Goi

I\4a..h 24th,2020 Allthe workers / tab

their hometown and, lora builder. to r

pronroters for which th e cenrral govern ment an d rese.ve ba nk

ol India, has made elficieDtly guidelines accordingly, to srow
up the downfall for Real Estate Mark€t in the Country. Even,

then the respondenr with their all-best efforts, compteted rhe

project and the respondent is in a position to hand over the

possession ofthe said projecr in th,s y€ar 2022.

22. That National Green Tribunal had passed the order dated

9.11.2017 complerely prohibiting to carrying on consrrucrion

by any person, private or government authoriry in the enrire

N.C.R. till 17th November 2017. Even rhe Haruana State
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Distrlcts from 1.11.2018 t,ll 10.11.2018. Even more, inyear

2019, The Commissioner, Municipal Corporation Gurugram

stopped duetohigh rise in

'#::::ffi TffiHff HAJ}iI',ITI,I;
no. r or 202f d)Ed t]2.zlfDtt8 &&ed to smp carry'ne

. - - ' ,; \,:
out construction activities due to high rise in pollution

24. That there was compl€tely ban on construction actlvities

during the aforesaid period of time to complete the proiect

from the year 2017 tillyear 2021. The respondent company

never had any such intennon to delay the consFuction of

project, int€ntionally or deliberately, but being a law'abiding

company, hastostop itsconstructionwork in viewof aforesaid

Complarnr No. 5002 of 2021

Pollution Control Board, Panchkula had pass€d the order

dated 29.10.2018 in fu rtherance of directions of Environment

Pollution (Prevention and Control) Authority dated

27.10.2018, passed to ban construction activihes involving

excavation, civil construction [excluding internal finishing

work/ work where no construction material was used) were

directed to remain closed in Delhi and other NCR Region /

ttis perioa. [fl
23. rhus,invieit\JPi

prohibiting to carry oLr

till 21.12.2019.It is sD

issued notification for

rk lron 11.10.2019

DelhiNCR includingthe



orders. That all the workers / labours went back to their

hometown during the period of construction ban and For a

builder/ promoter, to resume the same speed ofconstruction

at that time, has become difficult due to shortage of labour

force to complete the projecr

25. That the enactment of RERA Act is to provide housing facilities

with modern development infrastructure and amenities to the

{THARERA
S- cLrnLnnnvr

allonees and to prote

se.tormarket. The ma

complete the project w

E.lurisdiction of

ComplarntNo. 5002 of 2021

est of allottees in the real

of (he r€spondenris justto

ngjurisdiction of26. The respon

authority t

,, :,"",.i:T,[tHHS,fL,A*"o,n,,,o,,
issued by frftr' di4r couiti,r'Ertnfulpepaftment, the

jurisdiction of Real Estate Regulatory Authority, Gurugram

shall be entire Curugram District for all purpose with offc€s

situated in Curugram. ln the present case, the proiect in

question is situated within the planning area of Gurugram

District. Therefore, this authority has complete terfitorial

junsdiction to deal with the present complainL

E. II Subicct matter ,urlsdlctlon
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Seciion 11(a)(a) ofthe Act,2016 provides rhar the promoter

shallbe responsible to the allottees as per agreement for sale.

Section 11(4)(al is reproduced ashereunder:

sectioD 1l(axa)

Re responsible lor o oblisotiont respusibiliti$ and
Iuhctions Lnder the provisjons ol this Act or th. rul6 ond
rcgulotions node therethdet ot to the ollottees os per the
agretu t lor sole, ot to the o$ociotion ol oltotras, os
the cose nqr be, till the convelonce oJ ott the oportnqq

nof be, ta the allriees, ot

29. So. in v,ew of the provisions oa the Act quored above, the

authority has complele rurisdjdion to decide rhe comotainta---a :t a_,
regarding non,compliance of obligations by the promoter

Ieaving aside compensation which is to be deoded bv lhe

adjudicating officer if pursued by the comptainant at a tater

stage.

F. Flndlngs on the obrections ratsed by the respondenr

r.I Ob,ecdon regardlng d€lay due to force marcure.

25. The respondent-promorer raised the contention that the

construdion o[ rhe proiect was delayed due ro force

344
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maieure conditions such as national lockdown, shortage of

labourdue to covid 19 pandem,c, stoppage ofconstruction due

to various orders and directions passed by hon'ble NGT, New

Delhi, Environment Pollution [Control and Prev€ntion]

Authority, National Capital Region, Delhi, Haryana State

Pollution Control Board. Panchkula and various other

authorities from time to time but all the pleas advanc€d in lhis

regard are devoid ofmerit. The as per the possession clause of

the affordable housing pol,cy the possession of the said unit

was to be delivered within 4 y€ars from the date ofapproval

ofbuildins plan or environment clearance, whichever is late..

of burlding

22.01.2020. The authority Is of the view that the events taking\'^1.r L r x rro,
place do nol have any impact on the pmlect belnS developed

by the respondenL Thu-slErynoter respondent cannot be

siven anvleniencvon based olaforesaid reasonsand lt ls well
rt t, lt a.-t ll

settled principle that a peEon cannot take tenefit ofhis own

wronss' i-:*. .-u,1AIVI
G. Findings on the r€ltefsought by the complainant.

R€lief sought by the complainant; The complainant had

sousht followins.elief Is):

The due date of possession ls calculated from date of

environmenl clearance as it is later than the date ofapproval

Direct the respondent to pay delayed charge at

prescribed rate ot interest on amount paid by the

co m plaindnt t rll hr nd in8 over ot physrcal possession.

(il
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28. In the present compla,nl the complainant intends to conrinue

with the projed and is seeking delay possession charges as

provided under th€ proviso to section 18[1] of the AcL Sec.

18(1) proviso reads as under.

"Seclion $: - Retum ol ahount an.t @ape6otlon
13(1). f the pronokr loih ta conptete or is unabte to sive
poss4si_.o'n 

_aIan 
op tnhl plot, at building, -

27.Clause 5[iiixb) of the affordable housing pol,cy,z013

provides the time period ofhanding overpossession and the

same is.eproduced below:

'tro,e sf,irfbl-AI nats in a specin. project shalL
be allotted in one eo wlthin four months or

n otlats shall bc offe.od withLn the
pe.iod oa 4 yea.s oa surh

28. Admissibility of delay possesslon charges at prescrlbed

rat€of interestrThecomplainant,sseekingdelaypossession

charges, proviso to sect,on 18 prov,des thatwhere an allott€e

doesnotintendtowithdrawfromtheproject,heshallbepaid,

by the promoter, interest for every month of delay, till the

handing over ofpossession, at such rate as may be prescribed

and it has been prescribed under rule 15 ofthe rules. Rule 15

has been reproduced as underl
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30. Consequen

11.

prescribed rateofint

by the leSislatur

ConplaintNo. 5002of 2021

the subordi.ate leg,slat,on

e rules. has determined the

.f interestso determined

Rule 75, P.escnbe.l rote oJ lntmsr- IPNfiN to
section 72, sectton 18 anl sub-sclion (1) .l
subsection (7) otse.rton 191
(1) For th. ptrpoe oI ptovie to sectid 12; @tion
18; ond subaections (4) ohd (7) ol ectton 19, th.
"ihtercst at the rote ptesctibed" shdll be the state Bonk of
lndio highst norginol cost oI l.nding rote +2%.:

P.ovided thot in case the store Bonk oflndio ndrcinal
cost ol lending .oE (MCLR) is not in use it shdll be

reploced by slch benchnark lending rotes whi.h the
sta? Bdnk ol tndio noy fx lion time b nne lor tq.tins

ng rate [in short,

MCLR) as on d %. Accordinsly, the

rginal cost of lending rate

der section 2(zal

rgeablefrom the

alloftees by the promot€r, in case ofdefaulL shallbe equal to

the rate of interest which the promoter shall be liable to pay

the allottees, in case of delaulL The relevant section is

"(za) "interest' nqrs the nte! olinterest poyobte by the
pronoter o. the ollottee, a! the cav nat be.

Explonotion. -Fot the purpoe olthk clou*

The legislature in its wis

under the provision ofruk
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granted to

charges.

33. O. consider

32. Therefore, interest

complainant shall be c

p.a. by the respondent/

11(41(al ofth

(i) the rcte oJ iAterest charyeobte lroft the otorue by the
prcnotet, in c6e oI defuula sholl be equol to the rote ol
interest which the pronoter shol be liable to Pat the
otlottee, ir cose oldeloulti

(i, the inrerest poyoble br the prcnot4r to the alottee shall
be lron the.loD the pronotqreceived the anountot any
poft thereof till rhe dotu fie onount ot part thqeof on !
intcrest thercon is rcfundetl, ohd rle intarest potoble bt
the ollotAe to the prcnoter sholl be ton the dote the
allotree .leloul\ in paynent to the prcnoter till the dat

Complarnt No. 5002 of 2021

o. the delay payments from the

of delay possession

05.09.2015 under the

prescribed rate i.e., 9.40%

hich is the same as is being

affordable housing policy,2013. As per the policy the

possession of the booked unit was io be delivered wiihin n

pe.iod of4 years from the date ofapproval ofbuilding plan or

environment clearance. whichever is later. The due date of

possession is calculated Fom date of environment clearance

as it is later than date of approval of b'rilding plan i.e.,

22.01.2016, which comes outto be 22.01.2020

34. Accordingly, non-compliance of the mandate contained in

section 11(4) (a) read with provisoto section 18(1) olrheAct

on the part of th€ respondent is established. As such
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complainant is entitled to delayed possession charges at the

prescribed rate ofinterest i.e.,9.40% p.a. for every month of

delay on the amount paid by the complainant to the

respondent from the due date ofpossession i.e.,22.01.2020 till

the offer of possession of the subject flat after obtaining

occupation certificate from the comp€t€nt authority plus tlvo

months orhandins over ofpossession whichever is earlier as

whichever is earlier.

The respondent ,s directed to pay arrears of ,nterest

accrued within 90 days from the date of order and

thereafter monthly payment of interest to be paid till

date ofhanding over of possession shall be paid on or

before the 1oth oieach succeeding month.

followrnC dir

ComplainrNo.5002of 202I

oltheAct.ead with rule 15

order.nd issues the

r section 34(11:

for every month of delay

per the provisions ofse

lrom the dJe ddie o, possesslor ..F., 22.01.2010 trll ihF

oifer of possession oa the subject flat aiier obtaining

occupation certificate hom the competcnt autho.ity

plus lwo months or handing over of possession
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e anlthing from the

the builder buyer

36. Compiaint s

37. File beconsi

K Xhandelwal)

Haryana Real Estate Regu lato ry Authori !y, Gurugram
17.05.2022

Complarnt No. 5002 of 2021

iii. The complainant is also directed ro pay the outstanding
dues, ifany.

iv. The rate of interest chargeable fron the a ottee by the
promoter, in case of defautt shalt be charged at the
prescribed rate,.e., 9.40% by the respondent/promoter
which is rhe same lare of jnreresr which the promorer
shall be liable to pay the altottee, in case ofdefault i.e.,

the delayed possession charges as per section 2tza) oi

o,JJ*;,#""y9

^l


