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HARERE
GURUGI?AM Complaint No 296 of 2018

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. 296 of 2OlB
Date of filins complaint: 18.07.20t8
First date of hearins: 01,0 5.2018
Date of decision 10.o8.2022

CORAM:

Dr. KK Khandelwal C

Shri Vijay Kumar Goyal

APPEARANCE:

Sh. Manish Yadav (Advocate) Com

Sh. Deeptanshu f ain fAdvocate)

_l

Chairman I

ruember I

omplainant 
I

Gr;ffi-l

hairman

ORDER

L. 'Ihe present complaint has been filed by the complainant/allottee

runder section 3L of the Real Estate [Regulation and Dcv'elopment)

,Act, 2016 fin short, the Act) read with rule 2B of the Haryana Real

Anuradha Shukla

fThrough its authorised representative)
R/o: CO-402, Ourania, Tower Coral, 4th

floor, Sec 53, Golf Course Road, Gurugram,
Haryana (30

Versus

M/s Ansal Phalak Infrastructurr: Private
Limited

[Now known as New look Builders
Private Limitedl
R/o: First floor, The Great Eastern centre
70, Nehru place behind IFCI Torver, New
Delhi- 110019 Res
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2.

HARTRE
GURUGl?AM

llstate [Regulation and Development) Rules,2017 (in short, the

lS.ules) for violation of section t1(4)[a) of the Act wh erein it is

inter alia prescribed that the promoter shall be responsrible for all

obligations, responsibilities and functions under the pr"ovision of

the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se.

Unit and proiect related details

'fhe particulars of the project, the details of sale consideration, the

amount paid by the complainant, date of proposed handing over

the possession and delay period, if any, have been detailed in the

l'ollowi ng tabular form:

S.No. Heads
N

Information

1. Project name and
location ::

"Avante Floors", Vers;alia, Sec 67A,
Gurugram

2. Project area 38.262 acres

3. Nature of the project Residential colony

4. DTCP License 81 of 201.3 dated L9.Ctg.2(113 and
valid up to L9.09.2019

5, Name of the licensee Lord Krishna Infra Projects Ltd. and
others

6. RERA Registered/ not
registered

Registered

vide no. 154 of 2017 dated
28.08.2017 and rralid up to
31,08.2020

7. Unit no. FF 3145

[Page 26 of the complaint]

B. Unit measuring (super
areaJ

1685 sq. ft.

[Page 25 of the comp)taint]

9. Date of allotment 05.01.2015
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[Page 1"9 of the compla intl

10. Date of execution of
builder buyer agreement

27.0t.20t5

[Page 24 of the complai ,ntl

1L. Possession clause Subject to Clause !;.2 infra and
further subject to all the buyers of
the Floors in the Residential Colony
making timely payment, the
Company shall endeavour to
complete the dev'elopment of

rResidential Colony and the Floor as

i,fEi,as possible within 36 months
.:with an extended period of (6)
six months from the date of
execution of this Floor buyer
agreement subject to the receipt of
requisite building /rervised building
plans/ other approvals &
permissions from the concerned
authorities, as werll as Force
Majeure Conditions as defined in
the agreement and subject to
fulfilment of the Terms and
Conditions of th,e Allotment,
Certificate & Agreement including
but not limited to tinnely payments
by the Buyer[s), in terrns hereof.
The Company shall be entitled to
extension of time for conrpletion of
construction of the Ltnit equivalent
to the period of deitay r:aused on
account of the reasons stated
above. No claim by way of
damages/compensation shall lie
against the Comparry in case of
delay in handing over possession of
the Unit on account of the aforesaid
reasons, However, il' the Buyer(s)
opts to pay in advanr:e of schedule,
a suitable discount may be allowed
but the completion schedule shall

Page 3 of 13

Complaint No 296 of 2018



B.

3.

$ffiHARERA
ffi ar nr rcnAr\,l

llacts of the complaint:

'fhe complainant was approached in the beginning of December

',201,4 by one of the representatives of the responde,nt namely M/s

,\nsal Phalak Infrastructure Private Limited and represented that

the respondent has purchased and thus acquired right, title, and

interest in a sizeable parcel of land in Urban Estal-e, Sector 67A,

situated in revenue estate of Village Badshahpur, lt'ehsil and

lDistrict-Gurugram, Haryana. It was further represented by the

h GURUGRAT'u Complaint No i 96 of 201,8

remain unaffected. T,

agrees and understan
construction will corn
after all necessary aI
received from the
authorities and
authorities including
limited to Environmetnt

he Buyer[s)
rds that the
Imence only
lprovals are

concerned
competent
but not

: & Forest.

t2. Due date of possession 21,.01.2018

Calculated from the date of
execution of the buyer's algreement
i.e.2L,01..2015

Grace period is not;rllovyed
13. Total sale consideration Rs.1,2 5,73 ,000 /-

[Page 26 of the complaintl
Rs.1,3 0,78 ,500 /-
[As per payment plan at page 39 of
the complaintl

14. Total amount paid by the
complainant

Rs.40,00,000/-

[As per the receipt annexerd at page
no. 1B of the complairrt]

15. Payment plan Construction linked payment plan

[Page 21of the complaintl
t6. Occupation certificate Not obtained

17. Offer of possession Not offered
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respondent that the Director Town & country planning (DTCP)

has granted to the respondent the requisite license for the

purpose of construction and development of an integrated

residential colony namely "versalia" in which the respondent was

cleveloping and building plots and flats for its prospective allottees

against payment of a certain amount as booking adv:rnce.

It was further represented by the respondent that it has been

lawfully entitled and has alre,ardy been developing independent

floors with 3 [three) / 4 (four) BHK on each floor, over a piece and

parcel of the said land within "versalia" which as per the

representations of the respondent, was popularly named as

Avante/Woodwinds, Versalia.

Based on the above representations rnade on behalf of the

respondent, the complainant expressed her interest in booking an

independent residential dwelling unit subsequent to which an

application dated 30.12.2014 for ailotmurt of a residential

dwelling unit along-with a payment of Rs. 40,00,000/- was made

by the complainant via cheque bearing no. 000020 dated

24.12.2014 drawn on HDFC Banh as part payment towards the

sale consideration of an independent residential dwelling unit. It
is stated that against the aforesaid payment, a receipt dated

30.12.201,4 was provided by the respondent thereby

acknowledging the payment and confirming the booking made by

the complainant.

5.
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On 05.01,.201.5, the respondent issued an allotment lettr:r in name

of the complainant wherein in furtherance of the bo,oking made by

l-he complainant and further in lieu of the part praynrent made

towards the aforesaid booking. the respondent allotted the

residential floor/dwelling unit bearing No. FF-3145, admeasuring

-t685 sq. ft., situated in Versalia, Sector-67A, Gurugr:rm, to the

r:omplainant for a total Basic Sale Price of Rs. 1,2'.;,73,000/-,

r:alculated at Rs. 7461.72/- per sq. ft. inclusive of P[,C charges

irmounting to Rs. 7 ,62,000 /-

7. t)n 21.01,.2015, the complainant and the responrlenl company

r:ntered into a floor buyer agreement. It is pertinernt to mention

here that in terms of clause 5.1 of the said agree:ment, the

possession of the said unit was to be handed over to the

r:omplainant by the respondent company within a period of 36

,months from the date of the execution of the said agreerment with

ian extended period of six (61 months subject to receipt of

requisite building/revised building plans/ other apprrovals and

permissions from concerned authorities. Since the complainant

had entered into the said agreement on 21.01,.20'.15, it was

represented by the respondent company that the po:;session of

the said unit shall be handed to the complainant on or before

21..01.2018.

B. It is submitted by the complainant that he made a payment of Rs.

40,00,000/- as part payment towards the said unit even prior to

entering into the said agreement. Further, ttre respondent
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company vide its letter dated 06.01..2015 informed and offered to

its allottees, including the complainant, to make ad'u,ance payment

of the instalments towards the sale consideration of the said unit,

as doing so will entitled them for a rebate of 1,40/o per annum on

the total cost of the unit. It was represented by the respondent

that making such early payments would reduce the orrerall total

cost of the said unit, thus reducing other charges as well, related

to the cost of the said unit. In fact, despite passage of almost 3

('three) years from execution of the said agreement the

respondent company has not even started the cons;trur:tion work

of the said project.

It is stated that despite making the advance payment towards the

sale consideration of the said unit, till date i.e. even after a period

of 36 months from the execution of the said agreement as

stipulated in clause 5.1 of the said agreement the respondent

company has failed to hand over the possession of the said unit to

the complainant.

'fhat since the construction of the said project was not even

started and since there was no scope of the delivery of the said

unit, the complainant issued a legal notice dated (11.02.201,8

rthereby calling upon the respondent to refund the amrlunt of Rs.

,40,00,000/- paid by the complainant towards the part payment of

the said unit, along with interest calculated at 1Bl% per annum

flrom the date of entering into the said agreement.

IRelief sought by the complainant:

10.

C.
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11. '[he complainant has sought following relief[s):

Direct the respondent to refund the complainant the sum of Rs.

Rs.40,00,000/-, along with interest calculated @tBo/o p.a. from

the date of entering into said agreement i.e.21.0 1.2015.

Direct the respondent to pay Rs.1,00,000/- as damages

towards causing harassment and mental agony and

Rs.50,000 /- as litigation costs.

Complaint No of 20LB

ii.

1,2. lthough the respondent put in appearance through its ccunsel but

Iailed to file any written reply despite givinlq several

opportunities. So, the authority was left with no opt,on but to

proceed with the complaint based on averments given in the

complaint and the documents placed on the file.

Iurisdiction of the authority:

D. I Territorial jurisdiction

r\s per notification no. 1,/92/201,7-ITCP dated 14.1,2.2017 issued

by Town and Country Planning Department, the juris;diction of

Ileal Estate Regulatory Authority, Gurugram shall be entire

Gurugram District for all purpose with officers sjtuated in

Gurugram. In the present case, the project in question is situated

vvithin the planning area of Gurugram district. T'herefore, this

authority has completed territorial jurisdiction to deal with the

present complaint.

lD. II Subiect matter iurisdiction

D.

13.
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section 1,1(4)[a) of the Act, 2016 provides that the promoter shall

be responsible to the allottee as per agreement for sale. Section

I7(4)[a) is reproduced as hereunder:

Section 11(a)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance of
all the aportments, plots or buildings, as the case may he, to the
allottees, or the common areqs to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

3a(fl of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allotte,es and the real estate agents
under this Act and the rules and regulations made therelunder.

So, in view of the provisions of the Act quoted above, the authority

has complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside

compensation which is to be decided by the adjudicating officer if

pursued by the complainant at a later stage.

E. Entitlement of the complainant for refund:

E.1 Direct the respondent to refund the complainant the sum of
Rs. Rs,40,00,000/-, along with interest calculated @18% p.a.
from the date of entering into said agreement i.e, ZL.OL.?OLS.

1.4. Vide letter dated 21.01.2015, the complainant was allotted

the subject unit by the respondent for a total sale consideration of

Rs. 1,30,78,500/- as per payment plan at page no. 39 of the

complaint. A buyer's agreement dated 21,.01,.2015 was executed

between the parties. The due date of possession of the subject
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unit was calculated as per clause 5.2 where the pos;ses:;ion has to

be handover within 36 months from the date ol-execution of

this floor buyer agreement and which comes out to be

',21,.01.2018. After signing of buyer's agreement, the cc,mplainant

started depositing various amounts against the allrctted unit and

lraid a sum of Rs. 40,00,000/- as is evident from the receipts

annexed at page no.B0 of the complaint. It is the case of

complainant that since the construction of project uras not as per

s;chedule of payment, so they stopped making remaining amount

due to the respondent and which ultimately led to their

rvithdrawal from the project.

15. I(eeping in view the fact that the allottee complainant rvishes to

rvithdraw from the project and demanding return of the amount

received by the promoter in respect of the unit with interest on

failure of the promoter to complete or inability to give possession

of the unit in accordance with the terms of agreement for sale or

duly completed by the date specified therein. l'he matter is

r:overed under section 1B[1) of the Act of 201,6.

16. The due date of possession as per agreement for sale as

mentioned in the table above is 21.01.2018 and there is delav of

zrpprox, 4 months on the date of filing of the complaint.

17. The occupation certificate/completion certificate ,of the project

rvhere the unit is situated has still not been obtained by the

respondent-promoter. The authority is of the ',,iew that the

allottee cannot be expected to wait endlessly for taking possession

Page 10 of 13



$ffiHARERA
ffi"-eunGRAM Complaint No 296 of 2018

of the allotted unit and for which he has paid er considerable

amount towards the sale consideration and as observed by

llon'ble supreme court of India in lreo Grace Realtech pvt. Ltd.

vs, Abhishek Khanna & ors., civil appeal no. |TBS of 2079,

decided on 17.07.2027

"" .... The occupation certiftcate is not available even as on date,
which clearly amounts to deficiency of service. The allottees cannot
be made to wait indefinitely for possession of the apartments allotted
to them, nor can they be bound to take the apartments in phase L of
the project..,,..."

18. []urther in the judgement of the Hon'ble supreme corurt of India in

the cases of Newtech Promoteis qnd Developers Private Limited
vs state of u,P. and ors. (supr reiterated in case of M/s sana

Realtors Private Limikd & other vs llnion of,India & others slp
(civil) No. 13005 of 2020 decided on t2.0il202,2. ir was

observed

25. The unqualifted right of the qllottee'to seek refund referred l1nder
Section 18(1)(a) and section Dft) of the Act is not dependent on
any contingencies or stipulations thereof, It appears' that the
legislature hos consciously provided this right of refund on demand
qs qn unconditional absolute right to the allottee, if thet promoter
fails to give possession of the apartment, plot or bui[ding within the
time stipulated under the terms of the ogreement regordless of
unforeseen events or stay ordbrs oi the CoirtlfriAunal,"rlwhich is in
either way not attributoble to the allotte:e/home buyer, the promoter
is under an obligation to refund the amount on demand w,ith interest
at the rate prescribed by the stote Government including
compensation in the manner provided under the Act with the proviso
that if the allottee does not wish to withdraw from the project, he
shall be entitled for interest for the period of delay till handing over
possession at the rate prescribed

19. The promoter is responsible for all obligations, responsibilities,

and functions under the provisions of the Act of 20L6, or the rules

and regulations made thereunder or to the allottee as per
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agreement for sale under section 11[a)(a). The promoter has

l'ailed to complete or unable to give possession of the unit in

accordance with the terms of agreement for sale or duly

r:ompleted by the date specified therein. Acr:ordingly, the

promoter is liable to the allottee, as the allottee wishes to

r,arithdraw from the project, without prejudice to any'other remedy

available, to return the amount received by him in respect of the

unit with interest at such rate as may be prescribed.

20. 'fhis is without prejudice to any other remedy availaLble to the

illlottee including compensation for which allottee rlay file an

application for adjudging compensation with thr: arljudicating

r:fficer under sections 71. &72 read with section 3t[1] of the Act

of 2016.

21,. 'Ihe authority hereby directs the promoter to return tlhe amount

received by him i.e., Rs. 40,00,000/- with interest at the rate of

9.800/o [the State Bank of India highest marginal cost of lending

.rate IMCLR) applicable as on date +20/o) as prescribed under rule

15 of the Haryana Real Estate [Regulation and Der,'elopment)

Rules, 201.7 from the date of each payment till the actual date of

refund of the amount within the timelines provided in rule 16 of

the Haryana Rules 201-7 ibid.

F. Directions of the Authority:
22. Hence, the Authority hereby passes this order and issue the

following directions under section 37 of the l\ct to ensure

compliance of obligations cast upon the promoters as per the
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-ta
LJ.

the date of each payment till the actual dzrte of refund of

the deposited amount.

ii) A period of 90 days is given to the respondent to

comply with the directions given in this order and

failing which legal consequences would follorv.

rComplaint stands disposed of.

File be consigned to the Registry.

\{-;
(Viiay K6(nar Goyal) (Dr. KK Kharndelwal)

Member Chairrnan
Haryana Real Estate Regulatory Authorify, Gurugram

Dated: LA.OB.ZOZZ

24.
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Iunctions entrusted to the Authority under section :14(0 of the Act

of 2016:

i) The respondent /promoter is directed to refund the

amount i.e. Rs. 40,00,000/- received by it from the

complainants along with interest at the rate of 9.80o/o

p.a. as prescribed under rule 15 of the F{aryana Real

Estate (Regulation and Development) Rules,201,7 from
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