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I\PPEARANCE:

ORDER

1. The present complaLint has been

complainants/allottees under section 31

(Regulation and Developrnent) Act,2016 fin

filed by the

of the Real Estate

short, the Act) read

M/s Orris Infrastructure Private Limited
R/o: RZ-D-S, Mahavin Enclave, New Delhi -
1 10045
C/o: l-1,0/5, DLF Phase -2, M.G. Road,

Gurgaon - 1,22002 Haryana

lih. Venket Rao and Pankaj Chandola fAdvocate)

llh. Charu Rastogi (Advocate)
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th rule 29 of the HarYani

velopmentJ Rules, 20\'7 (in :

:tion 11[4](a) of the Act wher

: promoter shall be rel

sponsibilities and functircns un

les and regulations made thel

e agreement for sale executed

nit and proiect related detail

re particulars of the Proiect, th

nount paid by the comPlainan

e possession and delaY Perioc

llowing tabular form:
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l Real Estate [Regulation and

;hort, the Rules) for vit>lation of

'ein it is inter alia prescribed that

sponsible for all otrligations,

der the provision of the Act or the

re under or to the allotlee as Per

inter se.

1s

e details of sale considet'ation, the

ts, date of ProPosed harrding over

l, if any, have been detailed in the

t.No. Heads Information

Project name and
location

"Aster Court Premier" Sec 85,

Gurugram

Project area 25.018 acres

Nature of the Project Group housing Project

DTCP License Sg of 2009 dated 24.07 .2009 and

valid up to 23.07.2024

99 of }OLL dated L7 .1.7.2(lL1 and

valid up to 16.tt.2024

5. Name of the licensee BE Office Automation Products Pvt

Ltd and 6 others

M/s Radha Estate Pvt Ltd and 2 Ors'

6. RERA Registered/ not
registered

Registered

GGMl2BT 12018119 dated
13.10.2018 and valid uP to
30.06.2020
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7 Unit no. 501, sth floor, Block 4A

[Page 26 of the comPlaint]

B Unit measuring [carPet
area)

24L0 sq. ft.

[Page 26 of the comPlaint]

I Date of execution of
apartment buYer
agreement

27.07.2012

[Annexure C1 at Page 23 of the

complaint]

1 0, Sanctions of the Plan:; 10.04.2012

As per project details mentioned in

case no. 99412021- of simil lr
project

-t 1,. Commencement of
construction

15,10.2013

As per project details mentioned in

case no. 994 /2021 of similar
project

2. i Possession clause Clause 10.1.

The companY based on its Present
plans and estimates and subject to

all just exceptions, conten:lplates to

complete the construction of the

said building/said unit within the
period of 36 months Plus grace

period of 6 months from the date
of execution of the aPartment
buyer's agreement bY the
company or sanctions of the
plans or commencement of
construction whichever is later
unless there shall be delaY or

failure due to reasons mentioned in

clauses tt.Z, t1'.3 and clituse 3B or

due to failure of allottee to PaY in

time the price of the said unit""
(emphasis suPPlied)

13. Due date of possession 15.04.2017

Calculated from the date of
commencement of construction

Grace period of 6 months is allowed

Page 3 of 25
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1 +. Total sale consideration Rs.1,15,36,5801'

[Page 26 of the comPlaint]

Rs.1,,22,17 ,280 /'
[Annexure F at page 17 of the rePlY]

1 ). Total amount paid bY'the
complainants

Rs.97,79,3721-

[As per statement of account dated

09.07.2021 at page 18 of the rePlYl

I 6. Payment plan Construction linked PaYment Plan

[Page 48 of the comPlaint]

l- 7. O ccupation Certificat.e 12.04.2021

[Annexure C at Page 10 of :he rePIY]

B.1 Offer of possession t6.04.2021.

[Annexure D at Page 13 of the

replyl

F cts of the comPlaint:B.

3.

4.

I'he complainants purchased a unit admeasuring 2410 :;q' ft' for a

total consideration of Ils. l-,15,:l 6,580l- including p:eferential

location charges, External development work charges,

Infrastructure development charges and club membership'

lthe complainants paid a booking amount of Rs. 10,00,000/-

through cheque bearing no. +6L944 dated 02.05.2012'

subsequently, complainants were allotted unit bearing no. 501,

5ttr floor, Tower 4A. The complainants had opted for the

donstruction linked plan with respect to the project.

5. {frrt the complainants made a payment of Rs' 7,64,704/- through

dn.qu. bearing no. 399790 dated 06.06.2012, against the sale
I

donsideration as per the demand of the respondent.

Page 4 of 25
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ffjrt the complainants made a further payment of Rs. 15,63,4221-

,g[inrt the sale consideration as per the demand of the

reIpondent.

Ttlat on 27 .07 .20L2,the apartment buyer agreement was executed

bdtween the complainants and the respondent. It is pertinent to

ndtu that clause 10.1 of the agreement lays down the schedule for

the possession of the unit. Clause 10.1 is reproduced as follows:

,,The company based on its present claims and estimates and

subiect to all iust exceptioms, contemplates to complete

coistruction of the said buitding/apartment within the period

of 36 months plus grace period of 6 months from the date of
ixecution of the Apartment Buyer Agreement by the Company

or Sanction of Plans or Commencement of Construction

whichever is later...,,"

Complaint No.

27 6212021 137 64l20te

'that as per the agreement, the possession of the unit was to be

handed over within 36 months plus a grace period of 6 months

from the date of execution of the agreement or sanction of plans

Or Commencement oI construction' 'l'he denrand for

.f*rn.n.ement of construction was raised on 07.05.2012 and the

,p..urnunt was signed on 27.02.2012. hence, taking 36 months

fifom the date of agreement, the date of handing over of possession

il ZZ.Ot.Z016. That the respondents kept on raising demands and

the complainants made the payment of Rs. 12,98,917 f -, Rs.

lz,ea,ev/-, 
Rs.13, T 1.,T os / -, Rs,13,7 \J 07 f -, Rs.8,58,739 / -'

Cnrt in furtherance to Haryana Alternative Tax Compliance

Scheme for Contractors, 2016, the respondent asked the

complainants to pay Rs.96,gB3/- towards VAT. The complainants

B.

9.
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ly obliged and made the payment vide cheque no.000264 dated

.12.2016. It is pertinent to note that the complainants have

which is almost B2o/o ofde a total payment of Rs.96,25,094f -

total cost.

is pertinent to mention here that till April 2015, the re'spondent

h raised a demand of Rs.1,09,11,5791- against a total value of

1,15,36,580/-, which is 95%o of the total value, although the

ject was not even halfwaY through.

at the respondent even after receiving such a huge amount,

f, iled to handover the possession of the said unit within stipulated

e period. The complainants requested the respondent many

es over phone, E-mails, Ietters and by meeting them personally

d sought information on the status of the project and also the

obable time/date of handing over of possession'

aving invested such large sums and having no other amicable

urse, the complainants sought refund from the respondent vide

r dated 17.02.201.7. t{owever, the respondent did not give any

ponse to the complainants' concerns.

elief sought bY the connPlainants:

e complainants have sought following relief[s):

Direct the respondent to refund the entire amount paid by the

complainants along lvith interest from the date of respective

deposits till its actual realisation and to ascertain the payment

of difference in interest equivalent to the interest charged by

Page 6 of25
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the respondent [i.e. L8 o/o per annum) and the interest

ii.

T

t1

T

S

t

awarded by the Hon'ble Authority from the date of respective

deposits till its actual realisation.

Direct the respondent to pay the complainants a

compensation of Rs. 5,00,000/- for causing mental agony and

harassment and Rs. 1,00,000/- as legal costs'

ly by respondent:

e respondent by way of written reply dated 26.08.2021 made

e following submissions:

t without prejudice to the aforementioned submissions, it is

bmitted that even otherwise the complainants canr ot invoke

e jurisdiction of the authority in respect of the unit allotted to

e complainants, especially when there is an arbitration clause

ovided in the flat buyer's agreement, whereby all or any

sputes arising out of or touching upon or in relation to the terms

the said agreement or its termination and respective rights and

ligations, is to be settl,ed amicable failing which the same is to

settled through arbitration. Once the parties have agreed to

ave adjudication carried out by an Alternative Dispute Redressal

orum, invoking the jurisdiction of this Ld. Adjudicating Officer, is

isconceived, erroneousi and misplaced' The apartmernt buyer's

greement attached by the complainants himself is containing the

,rbitration clause No.50 as under:-

"All or any disputes arising out or.touching upon or in relation to

this agriement including the interpretation and validity of the

PageT ofZS
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2762/202t/3764/201e

terms thereof and the respective rights and obligation of the
parties shall be settled amicably by mutual discussion failing
which the same shall be settled through arbitration, The

arbitration proceedings sha// be governed by the Arbitrution &

Conciliation Act 199ti or statutory amendments /modifications
thereof for the time lbeing in force. The arbitration proceedings

shall be held at appropriote location in Delhi by o sole arbitrotor
who shall be appointed by 3C and whose decisions sholl lce finol
and binding upon the parties. The buyer hereby confirms that the

buyer(s) shall have no obiection to the appointment of the sole

arbitrator by 3C.". ln view of this specific agreement and Section-

5 of the Arbitration & conciliation Act 1996 the jurisdit:tion of
this Adjudicating )[]ficer is specificolly barred to decide the

dispute which is squarely covered and required to be decided

under the Arbitration & Conciliation Act 1996'

appreciating the rival contentions of the parties, regard must be

ced to the sequence of events, which shall bear out the frivolity

the instant compliant:

The complainants haLd approached the responden " and had

expressed his desire to purchase apartment from the

respondent after thorough investigation and site su:veys. The

apartment buyer agreement between complainanls and the

respondent was willingly and consensually signed by the

complainants, in the l/ear 201,2.

That during that timtl, a writ petition was filed in the Hon'ble

High court of Punjab and Haryana titled as "sunil Singh vs.

Ministry of Environnnent & Forests Parayavaran" rvhich was

numbered as CWP-20032-2008 wherein the Hort'ble High

Court pursuant to order dated 31 luly 201'2 imposed a

blanket ban on the use of ground water in the region of

Gurgaon and adjoinirrg areas for the purposes of construction.

Page 8 of25
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That on passing of the abovementioned orders by the High

Court the entire construction work in the Gurgaon region

came to stand still as the water is one of the essential parts

for construction.

That in light of the Order passed by the Hon'ble High Court

the respondent had to arrange and procure water from

alternate sources which were far from the construction site.

The arrangement of water from distant places required

additional time and money which resulted in the alleged

delay and further as per necessary requirements STP was

required to be setup for the treatment of the procured water

before the usage for construction which further resulted in

the in alleged delay.

That despite the slo'w-down in the construction rruork and

difficulty in arranging the sufficient water require d for the

construction, no additional money has been dernar ded from

the allottees and complainants, even though the c,rst of the

project has increased because of the unavailabiliry of water in

the adjoining areas.

e said project was being developed on a contiguous parcel of

nsortium of land holders, who contributed around 19 Acres. An

I)age 9 of 25
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Complaint No.

2762/202t/3764/20te
HARER&
GURUGRAM

e ity namely BE Office Automation Products (P) Ltd [''BE") had

o approached the respondent with 5.8 Acres of land w,hich was

tiguous with the land already aggregated by the respondent.

requested the respondent to accept the said 5.8 Acrels of land

ned by BE a part of the land already aggregated by the

ndent. Accordingly, a collaboration agreement dated

.1,0.2007 was executed between the respondent and EIE setting

t the terms and conditions of the collaboration. The said

laboration agreement also provided for the area entitlement of

th the parties in the area to be developed on the 25.018 acres

d the same was to ber calculated on basis of saleable area

ributable to 5.8 acres as contributed by BE.

per the collaboration agreement, it was agreed betwerln BE and

respondent that the total saleable area with respect to the said

CO

al

B

o'

2

o

1.7.

land of 5.8 acres would loe shared in the ratio of 1/3:2f3, i.e.

1,/3rd going to BE and2/3rd going to the respondent. Itt addition

to the collaboration agreement, BE also executed an irrevocable

General Power of Attorney dated 22.10.2007 in fav,:r of the

respondent for various purposes related to developmt:nt of the

said project.

18. 0n January 201,1, in pursuance of its contractual obligations

invited BE to identify the apartments that BE would acr:ept as its

entitlement under the collaboration agreement. Accorclingly, the

representatives of the respondent and BE met on fanuary 24,

201,1 and in pursuance of the same BE identified 82 alrartments

P:rge 10 of 25
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rh

AP

t would form part of BII's entitlement under the collaboration

ment.

er the aforesaid agreerment with BE in the year 2007, the

land by the virtue ofpondent had acquired 4l-5 acres additional

la

It

Ar

D

a

R

b

T

t

S

ich more flats were constructed. BE, by misrepresenting the

laboration agreement raised a claim that it was entitled to

p portionate share in the construction on the additional parcel of

d which was acquired respondent which had no relation to BE.

moved to court and filed an application under sectiott 9 of the

itration and Conciliation Act, 1.996 before the Ld. Additional

rtrict and Sessions |udge, Gurgaon. The matter was heard, and

Order dated 20.t1..2014 was passed by the Ld. ADl.

e Ld. ADf granted a blanket stay in favour of BE and against the

spondent, whereby the respondent was restrained from

C ating any third party interest in respect of any apartments,

vl las and commercial areas till the matter could be decided finally

the arbitrator. The respondent was also restrained from

iving any money in respect of sale of apartments, villas and

mmercial sites etc. or club membership charges or in any other

from any person till the adjudication of the dispute.

at the abovementioned stay order caused immense hardship to

e respondent as the restraint on alienation of the respondent's

rdre of flats in the said project led to shortage of fund as the

pondent could not alienate its interest in the said flats nor

uld it collect money for flats already sold under cotrstruction

P;Lge 11 of 25
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276212021,/3764/2019

linked plans and the perce of the construction slowed down

considerably.

22. After the above said stay order was passed, the respondent took

further legal steps and filed F.A.O. No. 9901 of 2014 (O&M)

whereby it was brought to the notice of the Hon'ble Punjab and

Haryana High Court that the Ld, ADI had committed ar. illegality

and misdirected itself in not referring to the minutes of the

nreeting dated 24.01,.2011 whereby the share and number of flats

of BE had already been identified and at best the injunction should

herve been limited to BE's share in the said project. That the

Hon'ble High Court on December 03, 201,4 was pleased to vacate

the stay order and limit ttre injunction to BE's agreed share in the

project.

23. The respondent made serious efforts to bring the disp,ute to its

logical ending and due to the same a Single Ld. Arbitrator, Hon'ble

NIr Justice Chandramauli lKumar Prasad (Retd.), a former judge of

the Hon'ble Supreme Court of India was appointed to adjudicate

and decide the dispute between the two parties b'g the Hon'ble

Punjab and Haryana High Court vide order dated 30.01.2015.

24. The Ld. arbitrator passed interim award dated 19.08.2015

whereby the respondent's stand was upheld and the respondent

was permitted to deal with their own share i.e.,2/3 share in the

project as relatable to the land contributed by BE.

Page LZ c:f 25
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2762/2021/3764/20Le

25. The arbitration proceedings concluded with Final Awzrrd dated

12.12.201.6 passed by tlhe Ld. Single Arbitrator, M r. |ustice

Chandramauli Kumar Pras;ad [Retd.), whereby contentions of the

Respondent were upheld and the share of BE was restricted to

the original 82 flats selecrted by it. the above mention,:d award

goes on to show that the respondent was subjected to constant

and frivolous litigation by be through the entire construction and

development period which caused immense hardship to the

opposite and resulted in lo,ss of valuable time and resour,le S which

resulted in delay in compk:tion of the said project.

26. That even after the arbitral award was passed in avour of

respondent, BE was not inclined to put an end to the frivolous

litigation that it was pursuing against the Opposite Part No. 1-. BE

challenged the arbitral aw'ard under Section 34 of the Arbitration

and Conciliation Act, 1996 and also made a stay application before

the competent court. The said stay application of BE was

dismissed vide order daterl 20.03.201,7.

27. BE, upon the dismissal of its stay application on 2(1.03.201.7,

approached the Divisional Commissioner, Gurugram bl' filing an

application. The Divisional Commissioner, Gurugram llassed an

extra jurisdictional order staying the alienation property in the

said project vide order dated 28.03.2017. Ther rt:spondent

challenged the said order before the l-lon'ble Punjab antl Haryana

High Court in CWP No. 907512017 wherein vide orrler dated

01.05.201,7, the said impugned order was stayed. Scrutiny of the

P;Lge13 of 25
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27 62 1202r /37 64 /20t9ffi- GURUGRAM

said application shall makr: it evident that the petitioner had prior

thereto preferred complaint dated 13th of January 2017 before

Deputy Commissioner, Gurgaon. By virtue of appllcation dated

13th March 2017, the pertitioner had sought stay in respect of

registration of apartments forming part of the project till such

time the litigation between the parties was conclusivellr decided.

The complainants had initially succeeded in getting passed an

order from the Deputy Cornmissioner, Gurugram that nc property

or part thereof be alienated.

BE had also filed a contempt petition, c.o.c.P. No. 185-. of 2015,

alleging contempt of cc)urt of the Additional District Judge,

Gurgaon by the responclent. The said contempt petition was

eventually dismissed by the Hon'ble l{igh Court of Punjab and

Flaryana vide judgment dzrted 15.03.2017.

II is submitted that the respondent was attacked intc frivolous

litigation cases by BE Offirce Automation Products [F) Ltd', due to

r,vhich the growth of the project lowered down, and the

completion of the project got delayed' It is submitted that these

frivolous litigation cases, occupied the respondent and impacted

the respondents to such an extent that the respondentl; were not

able to monitor the prclgress of the project in ques;tion' It is

submitted that the project is ready to be offered possesl;ion in few'

months'time.

30. That it would be wrong to allege that there has been delay in the

possession of the apartments as the schedule for possession of the

29.

['age 14 of 25



31.

E.

32.

ffiHARER"
ffi- GURUGRAM

Complaint No.

276212021/3764/20t9

apartments which is 42 months (mentioned in clause 10.1) of the

a[peement is subject to the rider that it is not applicable ln certain

circumstances that are not under the control of the respondent i.e.

force majeure events.

Copies of all the relevant documents have been filed and placed on

record. Their authenticity is not in dispute, Hence, the t:omplaint

can be decided on the basis of these undisputed docuntents and

submission made by the p:lrties.

furisdiction of the authority:

The plea of the respondent regarding rejection of complaint on

ground of jurisdiction stanLds rejected. The authority obsr:rves that

it has territorial as well as subject matter jurisdiction to zrdjudicate

the present complaint for the reasons given below.

E. I Territorial iurisdiction

As per notification no. 1,/t)2/2017-ITCP dated 14.tL.2017 issued

by Town and Country Planning Department, the jurisdiction of

Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram District for rall purpose with offices si':uated in

Gurugram. In the present case, the project in question is situated

within the planning arezr of Gurugram district. Thererfore, this

authority has completed territorial jurisdiction to deal with the

present complaint.

E. II Subiect matter iuriisdiction

Page 15 of25
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2752/2021,/3764/20t9ffi- GURUGRAM

Section 11(4)[a) of the Act, 201,6 provides that the promoter shall

be responsible to the allottee as per agreement for sale. Section

11[4)[a) is reproduced as hereunder:

Section 11(a)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, es the case may be, till the conveyance of
all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas ta the association of allottees or the
competent authority, as the case rnay be;

Section 34-Functions of the Authority:

3a(fl of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority

has complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside

compensation which is to be decided by the adjudicating officer if

pursued by the complainants at a later stage.

F. Findings on the obiections raised by the respondent:

F.l Objection regarding complainants is in breach of agreement

for non-invocation of arbitration.

33. The respondent has raised an objection that the complainants

have not invoked the arbitration proceedings as per provisions of

flat buyer's agreement which contain a specific provision regard

initiation of arbitration proceedings in case of breach of

P;rge 16 of 25
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27 62 /2021/37 64 /'.20L9

agreement. The following clause has been incorporated with

regard arbitration in the buyer's agreement:

50. All or any disputes arising out or touching upon or in relation to
this agreement including the interpretation ond validity of the
terms thereof and the respective rights and obligation of the parties
shall be settled amicably by mutual discussion failing which the
same shall be settled through arbitration. The arbitration
proceedings shal/ be governed by the Arbitration & Conciliation Act
L996 or statutory amendments /modifications thereof for the time
being in force. The arbitration proceedings shall be held at
appropriate location in Delhi blt a sole arbitrator who shall be held
at the corporate office of the company alone at Gurgaon stated
hereinabove by a sole arbitratar who shall be nominated by the
company. The allottee hereby confirms that he/she shall hove no

objection to this appointment, The courts at Gurgaon and the
Punjob and Haryana High Court at Chandigarh alone shqll have the
jurisdiction.

34. It is contended on behalf of respondent that as per terms and

conditions of the Agreement duly executed between the parties, it

was specifically mentioned that in the eventualify of any dispute,

the same shall be settled by arbitration proceedings. However, the

Authority is of the view ttrat its jurisdiction cannot be ferttered by

the existence of any arbitration clause in Buyer's agreement. It

may be noted that sectionTg of the Act,2O16 bars the jurisdiction

of civil courts about any matter falling within the purview of the

Authority or the Appellate Tribunal. Thus, the intention to render

such disputes as non-arbitrable seems to be clear. Also, Section BB

of the Act says that the provisions of this Act shall be in addition to

and no in derogation of the provision of any other law for the

time being in force. Further, the Authority places reliance on

catena of judgments of the Hon'ble Supreme Court, particularly in

PageLT ofZS
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2762/2021/3764/20te

Nqtionql Seeds Corporation Limited Vs M. Madhusudhan Reddy

& Anr(2012) 2 CC 506, .Emmar MGF Land and Ors Vs Aftab

Singh and Ors in Civil lllppeal 23512/23573 of 201i7 decided

on 70,72.2078 and wherein it was held that the remedies

provided under the Consumer Protection Act, t986 are in addition

to and not in derogation of other laws in force. It was also held

that under Article 1.41. of the Constitution of India, the law

declared the Supreme Court shall be binding on all the courts

within the territory of India. So, in view of law laid down in these

cases, the Authority is bound by the same and cannot refer the

parties to arbitration, even if the agreement between the parties

had an arbitration clause. Thus, the Authority has no hesitation in

holding that it has the jurisdiction to entertain the complaint and

the dispute does not require to be referred to arbitration.

Obiections regarding the complainants being investors:

The respondent has taken a stand that the complainants are the

investors and not consumers, therefore, they are not entitled to

the protection of the Act and thereby not entitled to file the

complaint under section 3L of the Act. The respondent also

submitted that the preamble of the Act states that the Act is

enacted to protect the interest of consumers of the real estate

sector. The authority observed that the respondent is correct in

stating that the Act is enacted to protect the interest of consumers

of the real estate sector. It is settled principle of interpretation

that preamble is an introduction of a statute and states main aims
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& objects of enacting a sl[atute but at the same time preamble

cannot be used to defeat the enacting provisions of the Act.

Furthermore, it is pertinenLt to note that any aggrieved porson can

file a complaint against the promoter if the promoter contravenes

or violates any provisions of the Act or rules or regulations made

thereunder. Upon careful prerusal of all the terms and conditions of

the apartment buyer's agreement, it is revealed that the

complainants are buyer and they have paid total price of

Rs.39,2 5,862 /- to the promoter towards purchase of an apartment

in the project of the promoter. At this stage, it is important to

stress upon the definition of term allottee under the Act, the same

is reproduced below for ready reference:

"2(d) "allottee" in relqtion to a real estate proiect means the

person to whom a plot:, apartment or building, as the case moy

be, has been allotted, sold (whether as freehold or leas'ehold) or

otherwise transferred by the promoter, and includes the person

who subsequently accluires the said allotment through sale,

transfer or otherwise but does not include a person to vthom

such plot, apartment or building, as the case moy be, is given on

rent;"

36. ln view of above-mentioned definition of "allottee" as welI as all the

terms and conditions of thel apartment buyer's agreemenl. executed

between promoter and complainants, it is crystal cleal' that the

complainants are allottee('s) as the subject unit was e,llotted to

them by the promoter. The concept of investor is not defined or

referred in the Act. As per the definition given under section 2 of

the Act, there will be "prontoter" and "allottee" and there cannot be

a party having a status of "investor". The Maharashtra F.eal Estate
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Appellate Tribunal in its order dated 29.01..201'9 inappeal no.

0006000000010557 titled as M/s Srushti Sangam Developers

Pvt, Ltd. Vs. Sarvapriya Leasing (P) Lts. And anr. has also held

that the concept of investor is not defined or referred in the Act.

Thus, the contention of promoter that the allottee being an investor

is not entitled to protection of this Act also stands rejected.

G. Entitlement of the complainants for refund:

G.1 Direct the respondent to refund the entire amount paid by the

complainants along with interest from the date of respective

deposits till its actual realisation and to ascertain the

payment of difference in interest equivalent to the interest
lnirgea by the respondent (i.e. LB o/o per annum) and the

interest awarded by the Hon'ble Authority from the date of
respective deposits till its actual realisation'

37. The complainants were allotted the subject unit by the

respondent for a total sale consideration of Rs' 1,15,36,580/-

under the construction linked payment plan. An apartment

buyer's agreement dated 27.07.2012 was executed between the

parties with regard to that unit. The due date of possession of the

subject unit was calculated as per clause 10'1 lvhere the

possession of the unit was to be handover within the period of

36 months plus grace period of 6 months from the date of

execution of the apartment buyer's agreement by the

company or sanctions of the plans or commencement of

construction whichever is later. The date of commencement of

construction of the project is 15.L0.2013 [as per proIect details
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mentioned in case no. 994/2021 of similar project) and the

sanctions of the plans is 1.0.04.201,2 as per proje<:t details

mentioned in case no.994,1202I of similar project and six months

ol'grace period is allowecl so the possession of the bor>ked unit

was to be delivered on or before 1.5.04.2017. The authority is of

the considered view that there is delay on the par't of the

relspondent to offer physical possession of the allotted unit to the

complainants as per the terms and conditions of' th,: buyer's

agreement dated 27.07.2012 executed between the parl:ies. After

execution of buyer's agreement, the complainants; started

depositing various amounts against the allotted unit and paid a

sum of Rs.97,79,372/- as evident from statement of accounts as on

09.07.2021 at page 18 of the reply. That due date of possession

has already expired. The respondent had applied for obtaining

occupation certificate and the same has been obtained from the

competent authority on 1.2.0+.2021 but possession has been

offered on 16.04 .2021,.

38. So, keeping in view the fact that the allottee- complainants wish to

r,rrithdraw from the project and demanding return of the amount

received by the promoter in respect of the unit with itrterest on

failure of the promoter to complete or inability to give possession

of the unit in accordance with the terms of agreement for sale or

duly completed by the date specified therein. The matter is

covered under section 18t1) of the Act of 2016. The due date of

possession as per agreement for sale as mentioned in the table
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39.

above is 15.04.2017 and t:here is delay of more than 2 years-on

the date of filing of the complaint on 28.08.2019. The occupation

certificate has been obtained from the competent authority on

12.04.2021 and the respondent has offered the possession on

16.04.2021 after obtaining occupation certificate.

The occupation certificate /part occupation certificate of the

buildings/towers where allotted unit of the complainants are

situated is received after filing of application by the complainants

for return of the amount received by the promoter on failure of

promoter to complete or unable to give possession of the unit in

accordance with the terms of the agreement for sale or duly

completed by the date specified therein. The complainants-

allottees have already wished to withdraw from the project and

the allottee has become entitled his right under section L9(a) to

claim the refund of amount paid along with interest at prescribed

rate from the promoter as the promoter fails to comply or unable

to give possession of the unit rin accordance with the terms of

agreement for sale. Accordingly, the promoter is liable to return

the amount received by him from the allottee in respect of that

unit with interest at the prescribed rate

Further in the judgement of the Hon'ble Supreme Court of India in

the cases of Newtech Promoters and Developers Private Limited

Vs State of U.P. and Ors. (supra) and followed by the Hon'ble

High Court of Punjab & Haryana in case Ramprashtho Promoters

and Developers Pvt Ltd Vs Union of India and Ors. in CWP

40.
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No.66BB of 2021 decided on 04.03.2022, and wherein it was

observed as under:

25. The unqualified right of the allottee to seek refund referred llnder
Section 1B(1)(o) and Section 19@) of the Act is not dependent on

any contingencies or stipulations thereof. It oppears thai the

legislature has consciously provided this right of refund on demand as

an unconditional absolute right to the allottee, if the promoter fuils to

give possession of the apartment, plot or building within the time

stipulated under the terms of the agreement regardless of unforeseen

events or stay orders of the Court/Tribunal, which is in either wuy not
qttributable to the allottee,/home buyer, the promoter is under an

obligation to refund the amount on demand with interest at the rate
prescribed by the State Government including compensat,ion m the

menner provided under the' Act with the proviso that if the allottee

does not wish to withdraw from the proiect, he shall be entitled for
interest for the period of delay till handing over possession qt the rate

prescribed

41. 'l'he promoter is responsible for all obligations, responsibilities,

and functions under the provisions of the Act of 201,ti, ot' the rules

and regulations made thereunder or to the allotteers as per

agreement for sale under section 11( )(a). 'lhe prornoter has

failed to complete or unable to give possession c,f ttre unit in

accordance with the terms of agreement for sale or duly

completed by the dater specified therein. Accr:rdingly, the

promoter is liable to the allottees, as they wish to withclraw from

the project, without prejudice to any other remedl, available, to

return the amount receiv'ed by them in respect of the unit with

interest at such rate as maLy be prescribed.

This is without prejudicel to any other remedy availalrle to the

allottees including compensation for which they mily file an
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application for adjudging; compensation with the adjudicating

olTicer under sections 71, i972 read with section 31[1) of the Act

of 2016.

The authority hereby directs the promoter to return to the

complainants the amount received by them i.e', Rs.97,79,372f -

with interest at the rate of 9.700/o [the State Bank of India highest

nrarginal cost of lending rate IMCLR) applicable as on clate +2o/o)

as prescribed under rule 15 of the Haryana Real Estate

(Regulation and Developnnent) Rules, 2017 from the date of each

payment till the actual drate of refund of the amount rvithin the

timelines provided in rule 16 of the Haryana Rules 2017 lbid'

G.2 Legal expenses:

42. 'l'he complainants are cleriming compensation under ttre present

relief. The Authority is of the view that it is imtrrortant to

trnderstand that the Arct has clearly provided interest and

compensation as separate entitlement/rights which the allottee(s)

can claim. For claiming compensation under sections 1.2,14,L8 and

section 19 of the Act, the complainants may file it separate

complaint before the adjudicating officer under Secticn 31 read

with Section 710f the Act and rule 29 0f the rules.

H. Directions of the AuthoritY:

+3. Hence, the Authority hereby passes

following directions under section

compliance of obligatio ns cast upon

this order and issue the

37 of the Act to ensure

the promoter as Per the
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functions entrusted to the Authority under section 34(0 of the Act

of'20L6:

i) The respondent /pro,moter is directed to refund the amount

i.e. Rs.97,79,372f- rec:eived by it from the complain;Lnts along

with interest at the rate of 9.700/o p.a. as prescribed under

rule 15 of the Haryana Real Estate [Regulation and

Development) Rules, 2017 from the date of eactr payment till

actual date of refund of the deposited amount.

ii) A period of 90 days is given to the respondent to cornply with

the directions given in this order and failing which legal

consequences would lflollow.

44. Complaint stands disposed of.

45. File be consigned to the Relgistry.

vr - >; efu^/\--(
\

(Viiay Kumar Goyal) (Dr. KK Khandelwal)
Member Chairman

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 13.07.2022
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