HARERA

& GURUGRAM Complaint No. 2919 of 2020
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 2919/2020
Date of filing 01.10.2020
complaint:
First date of hearing: | 25.02.2021
Date of decision : 29.07.2022
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Regd. office:30Floor Shoppmg Mall, Arjun
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Shri Vijay Kumar Goyal Member
APPEARANCE: ¢ : ‘

Sh. N. Chaudhary (Advocate) Complainants
Sh. ].K. Dang (Adgogatg) Respondent '

~ | ORDER

The  present ) “Ednllplaint has been filed by the
complainant/allotteesunder section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read
with rule 29 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that
the promoter shall be responsible for all obligations,
responsibilities and functions under the provisions of the Act or the
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rules and regulations made there under or to the allottee as per the

agreement for sale executed inter se.

A. Unit and project related details

2. The particulars of the project, the details of sale consideration, the
amount paid by the complainants, date of proposed handing over the
possession and delay period, if any, have been detailed in the

following tabular form:

S.No. | Heads i.I.hfFOmation
L. Proje_ct name and | Sky.( 0‘urt, Sector 86, Gurugram
location AT

. T NS
2 Project area ! -f.'12".958-:acré’“s |
3. Nature of the project Re51dent1al Group Housing
4. DTCP Lice?f [ . 33 0f2010

(2L O deed <
01.04.2010 _;_“_' 05.05.2012

> | Validurto NGaN( J A 04 202% /| 04.05.2023

. 'H . M é‘

6. Name of the liCéﬁ‘se‘:{?ﬁ?.ﬁ? A‘ﬁgélfﬁa Real DIf New
Estate Pyt Ltd & Gurgaon Home

: T ofher il /¥ | Developers
¥ RERA Reg1stered/ not Not Registére;i
registered HENEFANNY]
8. | Unitno. 1 5¢1 021, 204floor, Block -]
(Page no. 62 of complaint)
9 Unit area admeasuring | 1gcy sq. Ft

(Page no. 62 of complaint)

10. Date of apartment buyer 31.01.2014
agreement o
(Page no. 560f thecomplaint)

1. | pate of booking 21.12.2012
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’» (Page no. 49 of complaint) |
12.

Possession clause 14. DELIVERY OF POSSESSION

If for any reasons other tha those
given i clause “11(b) , 11(c) and
clause 46 , the company is unable
to or fails to offer possession of
the said apartment to the
allottee(s) with forty eight(48)
months from the date of
application or within any
extended period or periods as
| 'envisaged under this apartment
_ |, then in such case , the
.| allottee(s) shall be entitled to

- |'give notice to the company ,
# .5 |/within ninety(90) days from the
" |expiry of said period of forty
© | |eight(48) months or such
| extended periods , as the case

g

P> ; may- be , fpr'ferminating this
™ |apartment.

imit 03 NN

\T\ 1 (Emphasis supplied)

i3 Due date ofpossesmon | 21.12.2016
NGy (Calculated from the date of
i g_élpﬁlicat‘ion)

14, TotalSale @ B A EFR H :
- Rs.1,32,56,100/-
Consideration = LS B 2

ot i~ ; | (Page 10 of amended CRA)

15 | Total amobuERaidliy | —7eteh oy 1/ |
the complainants i ey

(Page 10 of amended CRA)

16. Occupation Certificate | 17.07.2017
(Page no. 117 of reply)
17. Offer of possession 16.03.2018
9Page no. 121 of reply)

B. Facts of the complaints:
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3. A project by the name of The Sky Court in Sector 86, DLF Garden City,

Gurugram was being developed by the respondent who approached
the complainants and assured them that it would hand over the
possession of the flat within 48 months of the date of making of
application for the flat by them. The complainants booked a unitin it
vide application dated 21.12.2012 for a total sale consideration of
Rs. 1,32,56,100/-. A booking amount of Rs.10,31,000.00 was paid by
the complainants and a blank printed booking application form was
got signed from them and a réceipt_of payment of the booking

amount was provided dated 21-.._1

4. That the buyer’s agreemerﬁ: was éxeauted on 31.01.2014 which had
a number of unfair terms in the sald agréement amounted to unfair
trade practice and deflc:ency in serv1ce on b half of the respondent
such as payment of mamtenancé charges i payment of interest
bearing maintenance set‘:urlty A entermg &mto a maintenance
agreement before taklng possession of the alIotted unit , having no
access to the common amemtges 1n th% w151rbject payment of delay
possession charges in case of offer ofpossesswn being delayed due
to non-completion of constructlon \canc%é“llatlon of the allotted unit

due top non- payment of dues thhn;l the stlg,ulaged period, charge of

interest on delay payments , holﬂmg ch' besides maintenance

security to the tune of Rs. 278100/- etc.

5. That the due date of possession comes out to be 21.12.2016. The
complainants in the last week of June 2017 verbally told the officials
of respondent that they are not in a position to have the flat as the
respondent has delayed the flat even beyond the maximum
extendable period leaving no option to them and asked the

respondent to refund the amounts paid by them along with interest.
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But the respondent told them that they would communicate, the

complainants request to higher ups in the respondent.

. That the respondent sent a letter dated 16.03.2018, wherein while
acknowledging that the complainants had paid a huge amount of Rs.
1,26,64,531.16 which was very near the total price of 1,40,18,094 /-
agreed to in the buyer’s agreement to be the total price to be paid by
the complainants made an offer of possession which was a fake offer

of possession.

. That it is stated that the aboveofﬁ@;of phssession was no offer in the
eyes of the law as possessnon of flat was offered by asking the
complainants to pay a further amount of Rs. 32,83,911.65 to get
possession of the abgveﬂat and also as the sald amount included the
amount of malnt%nance security which the respondent was not
entitled to recelvegrém the Complamants being an illegal levy. That
the complainants Wéfe éastomshed to see on go;ng to the spot that
the flat was 1nc0mpl_ete. in many respects mcludmg fitting and

furnishings.

. That the complain%ntg again c;antacted the officials of respondent
and asked them why they had not processed complainants request
for refund and also complamed that the amount clalmed from them
in letter dated 16. 03 2018 was exorbltant and contrary to the agreed
amount and the respondent’s offer of possession vide letter dated
16.03.2018, was no offer under law as it had a made an offer of

possession of flat which was a fake offer of possession.

. That thereafter letters dated 03.07.2018 and 09.10.2018 was

received by the complainants wherein again they were asked to
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complete the possession formalities and take possession in terms of
letter dated 16.03.2018.

That after the receipt of the above letters dated 03.07.2018 and
09.10.2018, the complainants again contacted the officials of
respondent and asked them why they had not processed their
request for refund and also complained that the amount claimed
from the complainants in letter dated 16.03.2018, 03.07.2018 and
09.10.2018 was wrong .That thereafter letters dated 04.12.2018,

03.06.2019, 22.10.2019 27_@1‘2@@20 were sent by the respondent

wherein again, the complalna,ntst”_&_,___'ﬁ_ é wrongly asked to complete
the possession formalities and take possessmn and holding charges

were wrongly sought to be zﬁvoked a«galﬁsg them

ﬁ‘“’“‘ v

That after the recefipts of the above letters %@@y complamants again
contacted the officials of respondent and asked-them why they had

not processed complamants request for refund a 1d also complained

that the amount clalmed ff@m fhe co plal ! ts'in the above letters

dated 16.03.2018, were wrong and mormct

That as no response had + come from, the respondent, the

complainants asked their son. %m Ra]esmLﬁl wi wrlte to it, on their
behalf, seeking refund of the amount due‘;;tq them The son of the
complainants wrote an email to the respohdeni on their behalf dated
15.06.2020 seeking refund of the amount paid by them to the
respondent. But in response to the email of the son of the
complainants, Sh. Chander Mohan Sharma, officer of respondent
wrote an email dated 16.06.2020, wherein for the first time the
respondent falsely claimed that the allotment of the flat, could not be

cancelled.
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13. That on this the son of the complainants wrote a response email on

behalf of the complainants to the officer of respondent asking the
officer as to under which provision of the agreement, the agreement
was irrevocable. To which, the officer of respondent replied vide
email dated 19.06.2020 wrongly stating that the allotment was
irrevocable under point 6 of the page No. 5 of the application form.
That on this the son of the complainants, wrote an email dated

19.06.2020 to the respondent and asked why they were referring to

the application form and_not wthe______ agreement executed post

application.

14. That thereafter the son of the compla;nants wrote a reminder email
dated 24.06.2020 on %BII: behalf t0 the ofﬂcer of the respondent
asking for refund. Tlﬁ 0ff1c1al of the respondent wrote a response
email to the complamants son-Sh. Rajesh Lal' dated 26.06. 2020
stating that the reép%pdent s legal pos;tlon was clear that there was

.....

no provision whereﬁg the cémplalnants c0u1d ask for refund.

15. Hence the complamants were left w1th no other option but to file the

present complaint as the respondent has 1llegally contrary to law

refused to accede ’Hf’elg request and‘ refund the amount paid with

interest.

C. Relief sought by the complainants:

16. The complainants have sought the following relief(s):

i. Direct the respondents to refund the amount of Rs,
1,26,64,531.16/- along with interest.

il. Direct the respondent not to charge holding charges and
interest on unpaid payments as claimed in letters of
respondent.
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Reply by respondent:

The respondent-builder by way of written reply made the following

submissions:

That the complainants are allottees for the above-mentioned unit in
the said project for a total sale consideration of Rs. 1,32,56,100/-. An
application for booking the flat was submitted by the complainants
with the respondent on 21.12. 2012 with a sum of Rs. 10,31,000/-
which has been paid by them to tt’i"é’*-‘respondent A receipt had been

issued by the respondent in favotir bf ttte complainants pertaining to

payment of the aforesaid amou*nfé

That after booking of the allottéé’l"f’" 1it, th ‘_i‘_-';éjh@%ttees were required to

execute a buyer’s agreement The S‘arne vYFs sent to them by the
respondent on 11 .03.2013 and a reminder letterdated 12.12.2013

was sent for executlon but the allottees dtg not execute the same.

A o |

That clause 11 (a) of the buyer S agreemen& dat‘ed 31st of January

2014 provided that the respondent wou ggomblete the construction
of the said apartment within‘a perlod of 48 months from the date of
submission of appllcatgon for %ﬂlotmemt by-%hg ottee. That clause
11 (b) of buyer’s agreement dated 32% fl%ﬁﬁ cle%arly provided that

in case delay occurred in the delivery of. physical possession of the
said apartment due to force majeure conditions, the respondent
would be entitled to extension of time for delivery of physical

possession of the said apartment.

That it is pertinent to mention that clause 56 (i) of buyer’s agreement
dated 31.01.2014 specifically provided that in case there occurred
any failure on the part of the allottee in making payments within

time stipulated in the schedule of payments and even failure to pay

Page 8 of 24



1.

2.
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the stamp duty, legal, registration and incidental charges, any

increase in security including but not limited to interest-bearing
maintenance security as demanded by the respondent or any other
charges, in that event, the same would be construed as commission
of default on the part of the allottee in complying with conditions of

the aforesaid agreement.

That clause 58 of the buyer's agreement dated 31.01.2014
specifically says about that dispute between the parties arising out
of or touching upon or in relatio 'fg; the terms and conditions of the
aforesaid agreement would h@;@} je@t to adjudication under the
Arbitration  and %pnmgaﬂgn Act wor any statutory
amendments/modlﬁcagons thereof and. the disputes would be
adjudicated upon bg sole arbitrator would be appointed by the
respondent. _{5 . § i _
That the parties by jutuai consent had deCIded the disputes arising
out of buyer’s agreemelgt Tdated 31 01 2014 and pertaining to said
apartment would be resoh&ed by grbltratxon the invocation of
jurisdiction of the au%honlgy by the complamants is barred under
law. A separate appégcatlon under Sectlons 5.and 8 of The Arbitration
and Conciliation ‘%ct 1?96 has been: preferred by the respondent.
The complaint is liable to dlsmlssed on this ground alone. That the
application for grant of occupation certificate to Directorate of Town
& Country Planning, Haryana, Chandigarh on 17th of February 2017
was submitted by the respondent. The concerned statutory
authority had issued the Fire NOC on 28th of June 2017. The

occupation certificate was obtained on 17.07.2017.

That letter dated 24.04.2017 had been sent by the respondent to the

complainants whereby they had been called upon to make payment
Page 9 of 24
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of Rs. 9,224 /- in respect of the said apartment. A letter was sent by

the respondent to the complainants stating that it has received the

occupation certificate for the said unit.

24. That letter dated 16.03.2018 had been sent by the respondent to the
complainants whereby they had been called upon to obtain physical
possession of the said apartment subject to payment of outstanding
amount of Rs. 32,83,911.65. It is pertinent to mention that during the
course of construction, there had occurred a minor increase in super

area of the said apartment. The ‘sagge had been fairly calculated and

had been found to be 1928 sq},&a ?t. The complete details with
regard to payments made as wéll as quﬁ?itl.ﬁcatlon of outstanding
amount had been prcmded bythe reSpdndent ;% the complainants in
the said letter. That Jetter dated 3.07.2018, had been sent by the

respondent to the complamants whe?geb it i%las conveyed to them

that the payment of demanded by the re ;Iigdent vide letter dated
16.03.2018 had not yet been pald The respondent had called upon
the complainants to make: payment of the outstandmg amount.
Despite receiving the sald&?é‘tter the @@omplamants has not make

payment of the demanded amount :
Y8 U "‘i ry B v

25. That even thereafter letter§ dated B 1&20}”@ 15% 2018 ,3.06.2019
and 27.01.2020 had been ‘sent by the'' r‘esbondent to the

complainants calling upon them to make payment of the outstanding
amount and to obtain physical possession of the said apartment. It
had also been conveyed to the complainants by the respondent that
in case they failed to obtain possession, they would be liable to make
payment of holding charges at the rate of Rs. 15/ per square feet per
month. The complainants did not make payment of the outstanding

amount and obtain possession of the said apartment.
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26. That clause 14 of buyer’s agreement dated 31.01.2014 specifically

27,

28.

provided that if for any reasons other than those given in clauses 11
(b), 11 (c) and clause 46 of buyer’s agreement dated 31.01. 2014, the
respondent was unable to deliver physical possession of the said
apartment to the complainants within a period of 48 months from
the date of submission of application for booking, in that event, they
would be entitled to give notice to the respondent within 90 days
from the expiry of said period of 48 months for termination of the
said agreement. In such even' ;V“alSo, the respondent had the
discretion to sell the said apartimen{'.td realise the sale consideration
amount and to thereaﬁter cefuud the. amount paid by the
complainants to them wi‘ﬁhgkwany mterest )

;v-

That in the present case the complamants have defaulted in making
payment of agreed sgle consideration amounl; 1n respect of the Said
Apartment. Thus, théré is %bsolutely no contractual covenant in
terms of which com%la%nants can seek refund of the amount paid by

them.

\\»

That email dated 1‘% 0?? 2020 h@Q been sent by the complainants to
the respondent whe rgin %t""had been clalmed by them that due to
Covid 19 situation, they were doubtful as to whether they would
continue with the purcl‘iase of sald apartment. The respondent had
sent email dated 16.06.2020 to the complainants whereby it was
intimated to them that the allotment of the said apartment was
irrevocable, and the request made for cancellation of allotment could
not be acceded to. The complainants had been called upon by the
respondent by virtue of the same email to complete the payment

formalities as per final statement of account dated 16.03.2018 sent

by the respondent to the complainants. But in response to the said
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email, the complainants had called upon the respondent vide email
dated 16.06.2020 to point out the exact provision in terms of which
allotment of said apartment was irrevocable. In response to the
aforesaid email, another email dated 19.06.2020 had been sent by
the respondent to the complainants whereby they had been
informed that in point number 6 on page number 5 of the application
form it had been specifically stipulated that the allotment would be

irrevocable.

That even thereafter emails dated’lQ 96 2020 and 24.06.2020 had
_ __‘-'ffagn
collect false evidence. Eventually email dai:eg 26.06.2020 had been

swf}.
sent by the respondent to'the ¢

been needlessly sent by the ants to the respondent to
n@tﬁ wherem it had been
explicitly stated by the respondent that t%ef% was absolutely no
provision in terms vide Wthh the complaléamg could insist for

cancellation of purchase of the sald apartmem The respondent had

further conveyed that the com;:;ldin:ﬁ:ntsgx Q’ee to sell the said
apartment in open market. ’i‘ha‘t there ddes not exist any provision
in buyer’s agreement dated Bk 01 2014 in terms of which the
; bl |
amount paid by them in respect of said agar;trr;eng

complainants can umlater@lly% g %ly seek refund of the

Copies of all the relevant do have been filed and placed on record.
There authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and

submissions made by the parties.

Jurisdiction of the authority:

The plea of the respondent regarding rejection of complaint on

ground of jurisdiction stands rejected. The authority observes that it
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has territorial as well as subject matter jurisdiction to adjudicate the

present complaint for the reasons given below.

E. I Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, the jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram

District for all purpose with offices situated in Gurugram. In the

present case, the project in questwn is 51tuated within the planning

E. Il Subject matter ]urlsdgtim!@ e

§ “ &

32. Section 11(4)(a) of. thég’ct 2016 prowdes that the promoter shall be
responsible to thewallottee as per agreement for sale. Section

11(4)(a) is reprodu%zed %s hereunder

.,
Hh s-e=

Section 11 |

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities
and functions under the provisions of this Act or the
rules and regulations made thereunder or to the
allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the
conveyance of all the apartments, plots or buildings, as
the case may be, to the allottees, or the common areas to
the association of allottees or the competent authority,
as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of
the obligations cast upon the promoters, the allottees
and the real estate agents under this Act and the rules
and regulations made thereunder.
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So, in view of the provisions of the Act quoted above, the authority

has complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside
compensation which is to be decided by the adjudicating officer if

pursued by the complainants at a later stage.

Further, the authority has no hitch in proceeding with the complaint
and to grant a relief of refund in the present matter in view of the
judgement passed by the Hon’ble Apex Court in Newtech Promoters
and Developers Private L:m!’ted Vs State of U.P. and Ors. 2020-
2022(1) RCR (c) 357 and refEE ( ed ﬁa case of M/s Sana Realtors
Private Limited & other Vs Union of Ind & others SLP ( C'lwl) No.

13005 of 2020 decided on 3;'1'

down as under: o |
' ‘% g

“86. From the scheme of the Act of wh:ch a detailed
reference has been made and taking note of power of
adjudication delineated with the regulatory authority
and adjudicating officer, what finally culls out is that
although the Act indicates the distinct expressions like
‘refund’, ‘interest, ‘penalty’ and ‘compensation’, a
conjoint reading of Sections 18 and 19 clearly manifests
that when it comes to refund of the amount, and interest
on the refund amount, or directing payment of interest
for delayed delivery of possession, or penalty and
interest thereon, it is the regulatory authority which has
the power to examine and determine the outcome of a
complaint. At the same time, when it comes to a question
of seeking the relief of adjudging compensation and
interest thereon under Sections 12, 14, 18 and 19, the
adjudicating officer exclusively has the power to
determine, keeping in view the collective reading of
Section 71 read with Section 72 of the Act. if the
adjudication under Sections 12, 14, 18 and 19 other than
compensation as envisaged, if extended to the
adjudicating officer as prayed that, in our view, may
intend to expand the ambit and scope of the powers and
functions of the adjudicating officer under Section 71

and that would be against the mandate of the Act 2016.”
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35. Hence, in view of the authoritative pronouncement of the Hon’ble
Supreme Court in the cases mentioned above, the authority has the
jurisdiction to entertain a complaint seeking refund of the amount
and interest on the refund amount.

F. Findings on the objections raised by the respondent:

F.I Objection regarding complainants is in breach of agreement for non-

invocation of arbitration.

36. The respondent has raised an ob]ection that the complainants have

not invoked arbitration PTOCElen

VT

\ Lty
contains a provision regardmg.;rfﬁ"a”tlon of arbitration proceedings

S,per buyer’s agreement which

in case of breach of_gagreement’. The following clause has been

incorporated w.r.t

'tratlon in the buyer S agreement

All or any Q utes arising. out or ’tquchmg upon or in
relation to the merms and conditions of the Apphcatmn/
Agreement, m“rfibdmg the interpretation and validity of the
terms thereaf and the respective rights and obligations of
the parties, shaILQe settled amrcab{y by mutual discussion,
failing which the,same shall be settled through arbitration.
The arbitration pr%r:'eedmgs shall \be governed by the
Arbitration and Concffmtfgn Ac‘t 1996 or any statutory
amendments/modifications thereof for the time being in
force. The arbitration proceedmgs shall be held at
an appropriate location in DLE City, Gurgaon, quyana by a
sole arb:trator,“\géo shall be appointed by the Company and

whose decision.shall be ﬁna! and. binding upon the parties.
The Allottee(s)"hereby confirms-that the Allottee(s) shall
have no objection to this appointment by the Company even
if the person so appointed as the arbitrator is an employee
or advocate of the Company or otherwise is connected to the
Company and the Allottee(s) confirms that notwithstanding
such relationship/connection, the Allottee(s) shall have no
doubts as to the independence or impartiality of the sole
arbitrator, appointed by the Company. It is understood that
no other person or authority shall have the power to appoint
the arbitrator. The Courts at Gurgaon alone and the Punjab
& Haryana High Court at Chandigarh alone shall have the
jurisdiction
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37. The respondent contended that as per the terms & conditions of the

application form duly executed between the parties, it was
specifically agreed that in the eventuality of any dispute, if any, with
respect to the provisional booked unit by the complainants, the same
shall be adjudicated through arbitration mechanism. The authority
is of the opinion that the jurisdiction of the authority cannot be
fettered by the existence of an arbitration clause in the buyer’s
agreement as it may be noted that section 79 of the Act bars the

jurisdiction of civil courts about any matter which falls within the

purview of this authority, or; th'”"““ il Estate Appellate Tribunal.

Sy

Thus, the intention to rendet sucp% sputes,as non-arbitrable seems

to be clear. Also, section 88 ofthg;ﬁ%f%éﬁy;tfiat the provisions of this
Act shall be in addition to and nbt in derogatlon of the provisions of
any other law for the time bemg in for‘3§e Further, the authority puts
reliance on catena ‘of Judgments of theﬁilogh ble Supreme Court,
particularly in Nat:onal Seeds Corporatlon Limited v. M.
Madhusudhan Reddy &Anr (2012) 2 SCC 5‘@6 and followed in case
of Aftab Singh and ors. v. Emmzr MGELand Ltd and ors., Consumer
case no. 701 of 2015 decided on 1? 07.20;

held that the remedies prov1ded undéﬁ %

0 ﬁ‘sumer Protection Act
are in addition to and;not in derrigatiqn qgf%%ﬁhé gother laws in force,
Consequently the authority would not be bound to refer parties to
arbitration even if the agreement between the parties had an
arbitration clause. A similar view was taken by the Hon'ble apex
court of the land in case titled as M/s Emaar MGF Land Ltd. V. Aftab
Singh in revision petition no. 2629-30/2018 in civil appeal no.
23512-23513 of 2017 decided on 10.12.2018 and has upheld the
aforesaid judgement of NCDRC and as provided in Article 141 of the
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Constitution of India, that the law declared by the Supreme Court

shall be binding on all courts within the territory of India and

accordingly, the authority is bound by the aforesaid view.

38. Therefore, in view of the above judgements and considering the

provisions of the Act, the authority is of the view that complainants
are well within the right to seek a special remedy available in a
beneficial Act such as the Consumer Protection Act and RERA Act,

2016 instead of going in for_e_n _arbitration. Hence, we have no

hesitation in holding that thisau rjgrhas the requisite jurisdiction

>§"”s

to entertain the complaint anclﬂthat the dlspute does not require to

be referred to arbltrathn neeessalglyy » |

G. Findings regardlngg'ejief“ SOUght by 1 the complamants

G.1Direct the respondent to refund the amount of Rs.

39.

40.

1,26,64,531.16/- ai%ﬁng wnth mterest

The subject unit was booked on 21.12.2012 by the complainants.
They paid a sum of Rs 1, 26 64, 531 16/- and approached the
authority seeking rellef of refund of the pald up amount on the
ground that the resp . deﬁ% has deiayed the flat even beyond the
maximum extendable. perled Thus; the complainants many times

requested the respondieht to ‘refund the money paid by them.

Itis an admitted fact that buyer’s agreement was executed between
the parties on 31.01.2014. So the due date for completion of the
project and handing over possession of the allotted unit comes to be
21.12. 2016.The complainants took a plea that they wanted to
surrender the above-mentioned unit and submitted an application
regarding the same. The complainants sent an email on 15.07.2020
stating that they could not continue with the purchase of the said flat
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due to covid 19 situations So, it means that the complainants

withdrew from the project and are seeking refund of the paid-up
amount. The complainants had been verbally telling the respondent
for cancellation of the unit and refund of the amount but the same
was denied by it on 26.01.2020. It is important to note here that the
complainants even filed a letter in the authority itself stating that

they want to surrender the unit.

The cancellation of any allotted unit by the respondent builder must
be as per the provisions of regulatlon 11 of 2018 framed by the
Haryana Real Estate Regulator}; Wﬁuthornty, Gurugram providing
deduction of 10% of total sale con51derat10n as earnest money and

sending the remamlng amount to the allottee lmmedlately

gy .._-_.___.;.,.,'1;;; i % “‘"r %
Itis evident from perusal of the case fxle that the allotment of the unit
iy

was made in favour of the complamants on thegbasm of booking
dated 21.12.2012 for a sum of Rs. 1 32 56 100/ It led to execution
of buyer’s agreement between the p%%rtles *e_h;i .01.2014. The due
date for completion of the prOJect and offer of possession of the
allotted unit was agreed upon és 21.12. 20_16 The complamants paid
a sum of Rs.1,26, 64 531/ against the eﬁlﬁloﬁt&ted umt and were not
offered possession by the due dete Though they orally requested for
withdrawal from the pm]ect in June 2017 but thelr request was not
accepted leading to filing of the present complaint 01.10.2020.
Meanwhile the occupation certificate of the project was obtained by
the respondent on 17.07.2017 and offered possession of the allotted
unit to the complainants on 16.03.2018. There is nothing on the
record to show that prior to offer of possession, the complainants
send any request to the respondent for withdrawal from the project

and seeking refund of the paid-up amount.
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43. The section 18(1) is applicable only in the eventuality where the
promoter fails to complete or unable to give possession of the unit
in accordance with terms of agreement for sale or duly completed
by the date specified therein. This is an eventuality where the
promoter has offered possession of the unit after obtaining
occupation certificate and on demand of due payment at the time
of offer of possession, the allottees wish to withdraw from the
project and demand return of the amount received by the promoter

in respect of the unit with mt”ereS‘t at_the prescribed rate.

44. The due date of possession as;p*éi'

w?v“

grseement for sale as mentioned
in the table above is 21 12. 2016 and there is.delay about of 3 years

9 months 10 days og fhe dafe ofﬁlmg of the complaint. The allottees
in this case has ﬁledgth;s apphcatihh/complamt on 1.10.2020 after

possession of the ~uﬁlt was offered to them after obtaining
occupation certifi @te b{ the promoter The allottees never earlier
opted/wished to wntﬁcj,pawggrom the proleet even after the due date
of possession and only‘vghen oﬂ"er* of possessmn was made to them

and demand for due payment was ralsed then only filed a complaint

before the author he%cqggpﬁtlan certlf icate /part occupation

certificate of the bulldmgtower where ‘allotted unit of the
complainants is situatéd has been received. Section 18(1) gives two
options to the allottee if the promoter fails to complete or is unable
to give possession of the unit in accordance with the terms of the
agreement for sale or duly completed by the date specified therein:
(i) Allottee wishes to withdraw from the project; or
(ii) Allottee does not intend to withdraw from the project
45.The right under section 18(1)/19(4) accrues to the allottee on

failure of the promoter to complete or unable to give possession of
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the unit in accordance with the terms of the agreement for sale or

duly completed by the date specified therein. If allottee has not
exercised the right to withdraw from the project after the due date
of possession is over till the offer of possession was made to him, it
impliedly means that the allottee has tacitly wished to continue with
the project. The promoter has already invested in the project to
complete it and offered possession of the allotted unit. Although, for

delay in handing over the unit by due date in accordance with the

terms of the agreement for: sale,"

he ~consequences provided in
proviso to section 18(1) w111 cori{e n;force as the promoter has to

pay interest at the prescrlbed rate of every month of delay till the

handing over of possessnd’ﬁ aﬁd*aﬁ*&%’ ’%@ff test for the money he

3 1'-

has paid to the promoter are protecté%i accorﬁingly

46. Now the question before the authorxtyarlsmg’j“w consideration is as
i s §

to whether after vahtl offer of possgss@n of ;

allotted unit has been
made by the promoter to the allottéed ‘wheth é” : tﬁey can be allowed

to withdraw from the project and s__eek tefund of the paid-up amount.

0

Though as per the version of the comﬁfamants they requested the
respondent to refund the pald-uﬁﬁalﬁoung m ]uné;2017 but that was
oral one. After they were offered possessmn of the allotted unit, they
filed this complaint seekmg refund of the" pard Up amount. Even
during the course of arguments, the complainants filed a request
seeking refund of the amount from the respondent. Keeping in view
the fact that the complainants do not want to continue with the
project and are seeking refund of the paid up amount, clause 1.12 of

the buyer’'s agreement dated 31.01.2014 comes into operation

which provides as under :-
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1.12 The Allottee(s) agree to pay as and when demanded by

the Company/Land Owning Companies all stamp duty,
registration charges and all other incidental and legal
expenses for execution and registration of Conveyance Deed
of the Said Apartment within the stipulated period as
mentioned in the demand notices and upon receipt of the
Total Price, other dues and charges and expenses as may be
payable or demanded from rhe Allottee(s) in respect of the
Said Apartment and Parkmg Space(s) In case the Allottee(s)
fails to deposit the stamp duty, regrstrat:on charges and all
other incidental and Iegal expenses 50 demanded within the
périod menmoned in the de};idnd Ietter the Company shall
have the right to cancel the allotment andforferr the Earnest
Money and Non-Rgﬁmdable Agnounts etc and refund the
balance amount to the AIIottee(s) wi thout any interest upon

realization of money from resale/re al!otment to any other

L RN

47.No doubt the possessmn of the allotted umt has been offered to the
complainants after recelvmg ofoccupanon certlflcate but when they
have already expressed a de31re to w1thdraw from the project and
unable to continue. wﬁhihe same for whatever. maybe the reason,
then they can't be forced to pay the remaining dues and take
possession of the allotted unit. The buyer’s agreement entered
between the parties defines the term earnest money means 10% of
the total price of the said apartment amounting to Rs. 13,25,610/-
payable by the allottee (s) and more clearly set out in schedule of
payments annexure III. Even keeping in view sauch type of situations

the Hon’ble Apex Court of the land in cases of Maula Bux Vs. Un ion
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Of India reported in 1969(2) SCC 554 and followed in cases of Rajbir

Singh and anr. Vs. Jaswant Kaur SCC Online Del 9042, Jayant Singal
and anr. Vs. M/s M3M India Limited, consumer complaint no. 2766
of 2017 decided on 26.07.2022 observed that only a reasonable
amount can be forfeited as earnest money in the event of default on
the part of purchaser. It is not permissible in law to forfeit any
amount beyond reasonable amount unless it is shown that the
person forfeiting the said amount had actually suffered loss to the

extent of the amount forfeited by hlm thus deduction of 10% of the

sale price of the unit was held top ‘;gsonable on cancellation.
Sy 6 PN

48. Even, the Haryana Real Estate Regulatory Authority Gurugram
framed regulation 11 in thlS regard and the same being called as
Forfeiture of earnest money by 'tlz'1e builder Regulatlons 2018,

o, | o
a E% »._:g ‘i;g

providing as under -n e Y|

P wmﬁ

5. AMOUNT OF EARNEST MONEY

Scenario prior to the Real Estate (Regufatfons and Development)
Act, 2016 was different. Frauds were carried out without any fear as
there was no law for the same but now, in view of the above facts and
taking into consideration the judgements of Hon'ble National
Consumer Disputes Redressal Commission and the Hon'ble Supreme
Court of India, the authority is of the view that the forfeiture amount of
the earnest money shall not exceed more than 10% of the
consideration amount of the real estate i.e. apartment/plot/building as
the case may be in all cases where the cancellation of the flat/unit/plot
is made by the builder in a unilateral manner or the buyer intends to
withdraw from the project and any agreement containing any clause
contrary to the aforesaid regulations shall be void and not binding on
the buyer"

49.Thus keeping in view the above-mentioned facts and since the
allottees requested for cancellation of the unit while filing the
complaint on 01.10.2020 and reiterated on 29.07.2022, so the

respondent is bound to act upon the same. Hence, the authority
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hereby directs the promoter to return the amount of Rs. received

1,26,64,531/- from complainants after forfeiture of 10% of total sale
consideration of Rs. 1,32,56,100/- within 90 days from the date of
this order and failing which that amount would be returned with
interest at the rate of 9.80% (the State Bank of India highest
marginal cost of lending rate (MCLR) applicable as on date +2%) as
prescribed under rule 15 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 from the date of application of surrender
ie, 29.07.2022. i3

G.2 Direct the respondent not to charge holding charges and

interest on unpald paymeﬁts as cl‘almed in letters of
respondent. VAV

50. The authority is of cor

51dered view that the holdmg charges shall not
be charged by the pr&m*gter at afny pomt of tlme even after being part
of agreement as per law settled by Hon’ ble Supreme Court in civil
appeal number 3864-31.88_942920. ‘The other relief of not charging
interest on unpaid amohr"%zbégoﬁmes tg.édundant in view of above
order allowing reﬁ@d of deposi‘ted amount to theallottees after 10%

deduction as per regulatlon of the authority.

H. Directions issued the Authority: -
51.Hence, the Authority hereby passes this order and issues the
following directions under section37 of the Act to ensure compliance

of obligations cast upon the promoter as per the functions entrusted

to the Authority under section 34(f) of the Act of 2016:
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i. The respondent/ promoter is directed to refund the amount of

Rs. 1,26,64,531/-to the complainants after deducting 10% of

total sale consideration being the earnest money .

ii. A period of 90 days is given to the respondent to comply with
the directions given in this regard and failing which the
amount to be paid would be recoverable with interest @ 9.80

P.A from that date till the date of actual realization.
52. Complaint stands disposed of.

53. File be consigned to the Regis

(Vl]ay umar Goyal) (wa KK Khandelwal)
Member E: % "“Chairman
Haryana Real Estate Regulatory, Au&lémy Gurugram

Dated: 29 07 ZQZZ
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